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361,  L  la  dele  «  -fftrf/' .  • 
375,  U  6.  after  <»  **"  add  «/o.- 

379»  J-  '5«  after  «  fcrl"  read ««  «»«/? ;"  and  dele  «  a»^,"  after  «  have^ 
4x0,  L  1 1,  after  the  word  «  /»*'  read  "  ke" 
4x4,  U  7  from  the  bottom*  after  «  aesepted^  read  «  /or  #£«  accommodatiw  •/  thg 


IN  VOLUME  SECOND, 

Fagc  »3,  line  ^  from  the  bottom,  inftead  of"  loifi*  read  «  l«  %fu 

30,  L  17,  after  •« ««,"  read,  "tf^c«  a/*." 

40, 1.  9  from  the  bvttom,  after  "  /rarif/i^'  read  ^^jud^,** 

4a,  laft  line,  dele  «  im  bh  onvH  wrong:* 

87,  l  7.  after  «  -Rrtur*,"  read  «  0// 
I30>  L  4  from  the  bottom,  for  "  here**  read  «  /Arrr." 
144,  L  20,  for««  Alimhrooir  read  «  JldnirooL** 
158,1,  oo,  dele  « «wi/,»*  and  read ««  w/^mA  wrr." 
186,  L  24,  for  <«  wi«V  read  «  •«," 
•56>1. 2  from  the  bottom,  tfter  the  word  «♦«>"  dele  "  /A*." 
6  fi^ym  the  bottom,  for  <*  prUuibar  read  «  oritinai:^ 
3Sh  1 5.  inflead  of  «  «»  read  "  /•  «.*' 
354i  1.  I4t  dele  «  a,^ 
^04, 1,  xo  froqi  the  bottonj,  for  «•  «##*•  read  «  w." 
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ITATURB     AND    REQUISITES     OF     A     COJ4TRACT 
•    AND   AGREEMENT    BT    PAROL. 


«     • 


CHAPTER  I. 

Of  the  Nature  of  a  ConfraS  and  Agreement  by  Parol ;  and 
ofExpre/s  and  belied  Contraffs  a$id  Promts. 

ALL  ContnQs  are  by  the  laws  of  England  diftingaiflied  into 
agieementt  by  fpecialtj^  and  agreements  by  parJ.  If  they 
be  merely  written^  and  not  under  feal^  they  are  denominated  con- 
tnds  by  parol  {a). 

As  GmtraAs  and  Agreements  between  Merchants  and  others 
^Bie  moft  conunonly  entered  into  either  verbally»  or  in  writing 
withont  fealy  the  prefent  work  is  wholly  confined  to  contrafts 
.and  s^rreements  ufually  denominated  parol:  and  thefe  alone, 
it  nuy  be  obfenred^   are  the  fubjeft  matter  of  the  aQion  of 

(m)  Per  Ld.  Ck  Bifim  Shonttf  in  the  cafe  of  Rem  r.  Ht^ha^ 
7  Tern  Rep.  sjo.  a.  a. 

Vol.  L  B  Hoir 


>1 


%  Cf  the  Nature  of  a  Contrary  i$€.        [Part  !• 

Now  a  contract  by  parol  1$  defined  to  be  a  bargain  omgreement 
voluntarily  made,  either  verbally,  or  in  writing  not  under  feal, 
upon  a  good  confiderationi  between  two  or  more  perfons  capable 
of  contra&ing,  to  do  or  forbear  to  do  fome  lawful  zQi  ^  as  if  a  man 
fells  or  exchanges  cattle  or  goods  for  money  or  any  other  com* 
modity ;  or  agrees  in  confideration  of  a  fum  of  money  to  make  a 
Icafe  of  lands,  or  forbear  to  profecute  a  legal  claim,  &c.  {V)  And 
thefe  are  valid  contrafts,  becaufe!  there  is,  what  lawyers  commonly 
term,  quidfn  qtM,  or  one  thing  for  another.  But,  if  a  man»  with* 
out  any  confideration  than  mere  good  will,  or  natural  afiedliorii 
make  a  voluntary  promife  to  give  to  another  a  fum  of  moneys  as 

for  inftance,  20/.  and  that^ha'will  be  his  debtor  for  that  fum  i 

•     •  • 

this  is  no  contract,  but  9M<jr^\iaked  promife  or  nudum  paBumt 

for,  however  a  man  tnagrot  may  not  be  bound  to  perform  fuch 

a  promife,  in  hon;^^*cbnfcience,  which  the  municipal  laws  of 

this  country  iolttiX  tSike  upon  them   to  decide  \  certainly  thofe 

municipal  latw^'^Hl  not  compel  the  execution  of  what  he  had  no 

vifible  in^uAem^t  to  engage  for :  and  therefore  .our  law  has  adopt-  . 

ed  tho.  m'i^^ii^  of  the  civil  law,  that  ex  nudo  paEia  non  oritur  affk* 

Bu|  ipjjicgce^  of  reciprocity  will  prevent  the  pn^  or  promife  from 

hAri^l'nudffs  and   therefore,  in  the  inftance  put,  if  any  thing, 

.•^  luARrever  trifling,  were  done,  or  to  be  done  or  given  for  the  iq/.$ 

*/'*.*'it  would  be  a  valid  contrad,  and  binding  upon  the  parties  (r)« 
•••   *  • 

The  definition  of  an  agreement  is  thus  given  in  our  law  books : 
<<  Ai^  agreement  is,  mgregi^h  mentium^  viz.  wheu  two  or  more 
.  ^<  minds  are  united  in  a  thing  done  or  to  be  done,  or  where  amu* 
»  ^  tual  aflent  is  givwi  to  do  or  not  to  do  a  particular  a£l  {d).*'  And  it 
is  obfeived',  (/)  that  every  contrail  and  agreement  ought  to  be  ftf 
4:ertain  and  complete  that  each  party  may  have  an  adion  or  other 
remedy  upon  it. 

Now  in  order  to  render  a  contract  or  agreement  certain  and 
complete,  fix  things  appear  nepeflary  to  concur;  i.  A  perfon 
ab]e  to  contrail  i  2i  A  perfon  capable  to  be  contraded  with ;  3.  A 
thing  to  bp  contrafte^  for ;  4.  A  good  and  fufficient  confideration 

♦ 
(^)  Notef  a  bond,  or  other  tnftrfuneat  ia  writing  under  feal,  is  termed 
m  coiitra&  by  j^M^^. 

(0  yidc  TermtsikLiyt  tit.  Contraft.  Bro.  Abr.  tit.  Contraft.  pi.  34* 
PL  Com.  302.  2  Bl.  Com.  445. 
(#)  Com.  Dig.  tit.  Agteemcat  A.  I.  PI.  Com.  54 17,  5  S^fti  1(^4 
(#}  Fl.  Com.  J. 


^. 
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• 

or  quid  pro  quo  \  5.  Clear  and  explicit  woMa  to  exprefa  die  contra^ 
or  agreement  \  6.  The  aflent  of  both  the  contrading  parties  (/)• 
So^  every  contrail  (hould  be  obligatory  on  both  the  contradling 
parties,  or  both  ibouid  be  at  liberty  to  reeede  therefrbm  (jg)*  But 
to  an  agxeement  or  contraA,  there  is  not  any  prefcribed  fbrni  of 
voMs  %  but  any  words  which  Ihow  the  aflcnt  of  the  parties  are 
faficient  {by 

m 
*. 
"'*'♦• 

A  contra£i  or  agreement  cdtireys  an  intereft  either  in  pojjejjpoh^ 
or  in  oBkn  ;  as  if  A.  agrees  lb  change  horfes  with  B.,  and  they 
do  it  immediately ;  or  if  goods  are  foM  and  delivered  and  paid 
for  at  one  time ;  here  the  poflefBon  and  the  right  are  transferred 
together;  and  fuch  contract  or  agreement  being  executed  and 
oomplete,  is  commonly  termed  an  executed  contract.  But  where  A. 
for  a  valuable  confidctation  contrails  with  B.  to  pay  him  loo/. 
at  a  day  to  come ;  in  this  cafe,  though  A.  thereby  transfers  a  pro« 
perty  or  intereft  in  fuch  fum  to  B.  yet  fuch  property  or  intereft 
is  not  in  pofjejjion^  'but  in  oBion  merely,  and  recoverable  by  fuit  at 
law  ;  and  the  contract  not  being  petformed,  is  therefore  ufualFy 
denominated  an  executory  contrad  (i). 


4  _ 

Of  Epcprefs  ContraQs  or  Promfes. 

Contrafis  and  agreements  without  fieal  are  either  expreflcd  ot 
Implied.  Euprefs  contra^  are  where  the  terms  of  the  bargain^ 
agreement,  or  promife,  are  openly  uttered  and  ezpiefied  by  the 
contrading  parties  themfelves.  The  fubje^  matter  of  this  dafs  of 
contrails  relates  either  to  the  perfon  or  ptoperty  of  the  contradors^ 
and  may  be  either  to  do  or  forbear  to  do  a  particular  zSt  %  as,  to 
pay  money  on  the  fale  or  exchange  of  Cattle  or  goods  %  to  paf 
rent  for  the  ufe  and  occupation  of  lands  or  houfes  \  to  pay  money 
on  particular  mercantile  fecurities  or  agreements )  to  pay  the  debt 
.jgf  a  third  perfon ;  to  pay  money  won  or  loft  at  play  \^  to  perform 
%rarks  \  to  accept,  deliver,  or  take  back  goods,  &c. ;  to  accept^ 
transfer,  or  replace  ftock ;  to  let  or  take  lands  or  houfes  $  to 
warrant  the  title  to  lands ;  to  warrant  the  foundnefs  or  quality  of 


if)  Ffdtf  Pl.Com.  i6x.  Co.  Lit.  35.  (3). 
ffj  3  Term  Rep.  65^ 

(7;  2  BL  Com.  443* 


3  Term  Rep.  €$%,  (*)  PJ.  Com.  1 40*    . 

B  a  ^^^ 


• 


./ 
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■ 

cattle  or  goods }  to  indemnify ;  to  man7 '  ^^  forbear  ^o  fue  i  not 
to  trade  within  a  particular  diftance^  &c. 

Ezprefs  contrafts  or  promifes  ought  to  be  certain  and  explicit  j 
but  certaintjr  to  a  common  intent  is  fufficient  (i) :  as  if  a  man  pro* 
mifes  another^  in  confideratton  that  he  will  affiign  to  him  a  ceftam 
term^  to  paylum  lo/.  this  is  a  good  ajfumffit^  though  the  tim^  of 
the  affignment  and  the  paymcfit  be  not  appointed  ;.  f or  the  lo/. 
fhall  be  paid  in  a  conrenient  or  reafonable  time  after  the  aflign- 
metit,  which  alfo  muft  be  made  within  a  reafonable  time  aftet 
the  agreement  (/)• 

SO|  if  A.  be  indebted  to  B.  for  certain  things  to  him  fold»  and  C. 
comes  to  B.  and,  for  a  good  con&deration^  promifes  him,  that  if  A. 
<hottld  not  pay  him  the  money,  he  will  pay  it  for  him ;  an  a&ion 
upon  the  cafe  lies  for  B.  againft  C.  upon  this  promife,  if  A.  does 
not  pay  the  money  within  a  convenient  or  reafonable  time ;  for 
fo  Ihall  the  promife  be  taken^  viz.  that  if  A.  does  not  pay  it  in  a 
conTcnient  time,  that  then  C.  will  pay  it  for  him  (m). 

S09  where  A.,  in  confideration  that  B.  would  marry  his  daughter, 
fromtfed  to  give  with  her  a  child's  part  \  and  that,  at  the  time  of 
his  death,  he  would  give  to  her  as  much  as  to  any  of  his  children, 
eicept  his  eldeft  fon ;  this  was  holden  to  be  a  good  promife :  for 
though  a  child's  part  b  in  itfelf  altogether  uncertain,  yet,  it  being 
fhown  what  the  reft  of  the  children  had,  except  the  eldeft,  it  is 
Ibcn  ledttced  to  a  fufficient  certainty  {n). 

But  if  a  ckizen  of  Lonitm  promifes  a  child's  portion,  this  of  it- 
fdf  is  certain  ei^ough  j  for  by  the  cuftom  there  u  is  known'how 
much  each  child  (hall  hare  (•}. 

So,  an  affimffi  to  give  a  bond  for  40/.  without  faying  ia 
Vfbat  feM0bf,i$  good  >  for  it  ihall  be  intended  double  the  fum  (p). 

BnU  where  the  plaintiff  declared  that,  whereas  there  was  a 
commiimcatbn  between  him  and  the  defendant  concerning  the  barb 
pf  ceruin  wood,  and   that  thereupon  it  was  agreed,  that  the 

(i)  Com.  Dif.  du  Aaion  of  4fumb/lt,  A.  5. 4. 

eK^  ^^"'•/♦•J- *?•  I«)  »  ^^^'  Abr.  15. 1.  c. 

WD^scifc,  Poph/148.    sRoLRcp.  104.  S.C. 
fuMiUf^guhCiL  Jaft.  a  RoL  Rep.  104.        (^)  i  Let.  S8. 

defendant 
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defendant  Ihoold  give  to  the  plaiotiff  two  killings  per  feam  for  all 
the  bark  of  fuch  wood  as  the  plaintiflp  fliould  cut  %  and  that  the 
<lefendant  afliimed  and  promifed  to  bare  ready  upon  a  oertain  day 
articles  in  writing  purporting  that  agreement,  and  an  oU^ation 
for  perf ormanoe  thereof,  &c«,  the  declaration  was  hoiden  not  to' 
be  good  %  becaufe  it  was  not  faid  in  what  fum  the  obligation 
was  to  be»  and  a  certain  fum  could  not  be  intended^  becaufe  the 
niunber  of  learns  were  altogether  uncertain  (f  }• 

No  ezprefs  contraA  or  agreement  can  be  raifed  from  a  mere  ca» 
fual  fpeafcii^  or  declaration  in  dificourfe ;  as,  if  there  be  a  dif« 
coiirie  between  the  bther  <tf  A«  and  B.  in  relation  to  a  marriage 
bctwcttt  A*  and  the  daughter  of  B.  t  and  B.  in  that  difboorfe 
declares  and  publiflies  to  the  father  of  A.  that  hi  wotJd  pve  U 
bim  ^hQjbriM  marry  bis  Jaugbiir  mnib  bis  confent  i  oo/.  and  A. 
after  this  declaration  marries  the  daughter  of  B«  with  his  confent ; 
'jft  it  was  hoMen*  that  this  declaration  and  publication  of  B.  Ihall 
ratCe  no  promife  upon  which  an  aAion  of  t^fiassspfii  may  be  brought  % 
ior  thefe  general  words  do  not  indlKie  any  promife ;  and  the 
agreement  muft  be  complete  upon  which  an  cvfith  affumpfii 
lies(r). 


Of  Implied  Contrads  or  Promifes. 

ImflUd  contra&s  or  promifes  are  fuch  as  reafim  and  juftiee  die- 

tale,  and  which,  therefore,  the  law  prefumes  that  ercry  man  un« 
dertakes  to  perform.  A  ^  if  a  perfon  is  employed  by  another  to  do 
any  bufinefs  for  bim,  or  perform  any  work,  and  nothing  is  itgrttA 
wpon  as  to  the  price  of  his  labour,  the  law  implies  that  the  employer 
undertook  or  contraAed  to  pay  the  perfon  tO  employed  as  much  as 
he  reafonably  deferves  for  his  labour.  So,  where  a  man  orders  goods 
of  a  tradefman  witbont  any  agreement  of  price,  the  law  concludes 
that  the  buyer  contra£led  to  pay  to  the  feller  their  jeal  value  (i)» 

From  hence  It  may  be  co1le£led  that  all  implied  contraQs  or  pro- 
jnifet  are  founded  on  fome  legal  liability  to  pay  a  debt,  or  performt 

M  Pleafe  ▼.  Pmlfrj^   i  Sid.  270.    I  Keb.  776.  S.  C* 

?r)  1  Rol.  Abr.  6. 1 40b    1  Dan.  Abr.  a6.    Cook.  Dig.  til.  AAion  of 

M$mffis,  F.  *.  yt^u  O^ 

(/)  %  Bl.  Comt4^3.    Bot  fee  U.  Raym.  53^.  6  Mod.  250. 

B  3  «  d»t| 
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a  duty.    Therefore,  befides  the  inftances  juft  mentloKed,   when 
money  is  lent  and  advanced,  paid,  laid  out,  and  expended,  or  had 
and  received  \  and  nothing  is  exprefely  ftipulated  by  the  parties, 
as  to  the  repayment  thereof,  the  law  raifes  an  implied  pronAk  that 
k  (hall  be  repaid  upon  requeft.     So^  when  money  is  due  on  an 
account  ftated  ;  or  for  fines  on  admiflions  into  copyhold  j^remifes 
for  fines  and  dudes  payable  to  corporations ;   for  fees  payable  to 
particular  officers  ;  for  petty  cuftoms  and  tolls  ;  for  general  average^ 
for  the  falvage  of  {hip  or  goods ;   for  the  carriage  or  wharfage  ot 
goods,  for  money  due  on  awards,  or  foreign  judgments:  So  alfo, 
as  between  landlord  and  tenant,   that  the  latter  ihall  ufe  his  farm, 
8cc.  in  a  hufband-like  and  proper  manner.    In  thefe  inftances  alfo» 
and  various  others  which  might  be  mentioned,  though  no  exprefs 
agreement  be  made,  a  legal  liability  arifes ;  and  the  law  prefumes 
thaf  the  party  promifed  to  pay  the  debt,  or  perform  the  duty. 

The  laft  clafs  of  contrads,  implied  by  reafon  and  conftnidioHL 
of  law,  arifes  upon  this  fuppofition,  that  every  one  who  undetftakea 
any  office,  employment,  rruft,  or  duty,  contrads  with  thofe  who 
employ  or  entruft  him,  to  perform  it  with  integrity,  diligence,  and 
fkill.  And,  if  by  his  want  of  either  of  thofe  qualities  any  injury 
accrues  to  individuals,  they  have  therefore  their  remedy  in  da- 
mages by  aQion.  A  few  inftances  will  fully  illuftrate  this  matter. 
If  a  furgeon,  attorney,  or  any  other  prof  efiional  perfon  is  guilty  of 
negledl  of  duty,  or  a  palpable  breach  of  it,  he  is  liable  to  an  adion 
on  an  implied  affum^tt  or  promife  for  a  reparation  in  damages  for 
the  injury  fuftained  in  confequence  of  fuch  neglect*  There  is  alfa 
in  law  always  an  implied  contra^):  with  a  common  inn*kteper» 
O>mmon  carrier,  wharfinger,  warehouftf-keeper,  or  other  bailee  to 
be  anfwerable  for  the  goods  entrufted  to  their  care ;  with  « 
common  fanier  that  he  ihoes  a  horfe  well  without  laming  bim  i 
with  builders  and  other  workmen  that  they  perform  their  buSncfa 
in  a  wdrkmanlike  manner  \  in  which  if  they  fail»  an  a£lion  on. die 
cafe  either  in  iprt  or  ajjumpfit  lies  to  recover  damages  for  fod) 
breach  of  their  general  undertaking.  But  if  a  perfon  is  employed 
to  tranfa£l  any  of  thefe  concerns  whofe  common  profeffion  and 
bufineftf  it  is  not,  the  law  implies  no  fuch  general  undertaking  i 
but  in  order  to  charge  him  with  damages  an  exprefs  agreement  is 
required  (^). 

(/)  Vide  3  BL  Com.  165. 

to 


Cha|i.L]  TVb^  may  amtnS^^u  f 

i  It  is  dtfiicult  to  date  with  certainty  what  contra&t  and  promUea 

are  ezciufiTely  implied  \  though,  as  a  general  rule,  it  may  be  ob* 
lerFed,  that  promifes  in  law  only  exift  where  there  is  no  ezprefs 
ftipulation  between  the  parties  (»)• 


Who  may  contrast^  ^c. 

The  parties  to  a  contra^  are  two  or  more,  namely,  the.perfon 
or'perlbns  who  contract  the  obligation  to  do  or  forbear  to  AJ 
a  particular  ad,  and  the  (>erfon  or  perfons  in  whofe  favour  it  is 
contraded. 

Generally  fpeaking,  all  perfons,  except  infiants  and  married  itr^ 
men^  having  capacity  and  underftanding,  may,  by  mutual  aflent^ 
become  parties  to  a  contrafi,  and  bind  themfeiTCs  and  their  per* 
fcmal  reprefentatiTes  to  a  performance  thereof  (v).  In  fome  cafes 
indeed,  as  will  be  (hown  in  a  fubfcquent  part  of  this  work,  infants 
and  married  women  may  legally  enter  into  a  contraA. 

Contrads  and  agreements  are  entered  into  by  individuals  either 
.  foa  themfelTcs  or  third  perfons  \  and  the  liability  of  the  parties 

f  thereto  muft  wholly  depend  upon  the  general  nature  and  terms  of 

the  coiitraA.  Thus,  where  A.  B.  and  C.  on  behalf  of  themfelves 
and  other  members  of  a  club,  entered  into  articles  of  agreement 
with  D.  to  provide  neceflaries  for  the  ufe  and  accommodation  of 
the  dub ;  it  was  holden  that  the  three  were  perfonally  bound  by 
fach  articles ;  and  that  D.  was  not  obliged  to  refort  to  any  of  the 
Dther  members  for  fatisfadtion  of  his  demands  (w}« 

« 

In  tUs  chapter,  however,  it  is  not  neceflary  to  dwell  further  on 
tbefe  points,  as  they  will  come  under  a  more  diftin£l  and  particular 
eonfideration  in  the  fecond  part  of  this  work. 

im)  PerBtJler,  Jaft.  t  Term  Rep.  105.  ' 
(v)  Vide  1  Bac.  Abr.  tk.  Agreements.  A. 
(«)  Duke  of  ^en/hury  and  others  v.  ddkriy   \  Bro«  Pari.  Caf.  396. 
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CHAPTER  IL 


Of  tht  Confideratim  neeeffkry  u  fupppri  a  Central  «r 

Agreement, 

IT  it  efiential  to  erery  contxzJEt  or  agreement  that  it  be  founded 
upon  a  |;ood  confickration. 

The  civilians  hpM,  •  that  in  all  contraAsy  either  ezprefs  or 
implied,  there  oiuft  be  fomething  given  in  exchange,  fomething 
that  18  mtttual  pr  reciprocal.  This  thing,  which  is  the  price  or 
motive  of  the  contra^,  we  call  the  confideration :  and  it  mud 
be  ^  thing  lawful  in  itfelf,  pr  clfe  cbe  cputra^  is  vpid« 


A  oontraft  for  mf  valuable  confideration,  as  for  marriage,  for  ^ 
moncv,  fpr  work  dpne,   or  for  other  reciprocal  contrads,  can 
never  be  impeached  at  law  $  and,  if  it  be  of  fufficient  adequate 
value,  is  never  fet  a(ide  in  equity :  for  the  perfon  contraded  with 
has  theii  given  an  equivalent  in  recpmpence,  and  is  therefote  a)  ]. 
much  an  owqer,  pr  a  creditor,  as  any  other  perfon  (a). 

Tliefe  cpnfiderations  aitfaid  {f)  to  be  divided  by  the  civilians ' 
into  four  fpecie^.     i.  Dq^  ^$  dis :  as  when  I  give  money  or  goods 
on  a  contrail,  that  I  fball  be  repaid  money  or  goods  for  them 
again.    Of  this  kind  are  all  loans  of  money  upon  bond,  qr  promtfe 
of  repay  ment  s  and  all  fales  ol  goods,  in  which  there  is  either  an  ^ 
cxprefs  contraA  to  pay  fo  much  for  them,  or  elfe  the  law  implies 
a  contrad  to  pay  fo  much  as  they  are  worth,    i.  The  fecond 
fpecies  is,  fafio,  ut  fadas :  as,  when  I  agree  with  a  man  to  do  his 
work  for  him»  if  be  will  do  mine  for  me ;  or  if  two  pcrfoD% 
ngree  to  marry  ttgethtr}  or  to  do  any  other  pofitive  afls  on  botl^ 

is)  s  BI.  Com.  444. 

t#)  lbi4.    See  alfo  IVsat.  pf  £q.  b.  1.  c;  jf.  f.  1.  n  a. 
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fides.  Or,  it  zaay  be  to  forbear  on  one  fide  on  coBfidendoo  of 
ibmethiDg  done  on  the  other;  as,  that  in  coofidentioii  A.»  die 
tenantt  will  repair  his  houfei  B.,  the  landiordi  will  not  foe  Urn 
£ar  wfte.  Or,,  it  may  be  for  mntnal  forbeaiwiee  on  both  fides  i 
aa,  tbat  in  confideration  that  A .  will  not  trade  to  Li/htf,  &  will 
act  trade  to  Marfei/ieig  fo  as  to  avrnd  interfering  with  cadi 
other.  3*  The  third  fpecies  of  confideration  is  facicf  utda:  wheir 
a  man  agrees  to  perform  any  thing  for  a  pricej  either  fpecificaUy 
sacntionedt  or  left'  to  the  determination  of  tlie  law  to  fet  a  falne 
an  it.  And  when  a  fervant  hires  himfelf  (9  his  mafter  for  certain 
wages,  or  an  agreed  fnm  of  money :  here  the  fervant  contra^ 
to  do  his  mailer's  ferrice,  in  order  to  earn  tbat  fpecific  funu 
Otherwise,  if  he  be  hired  generaUy  |  for  then  he  is  under  ai|  im^ 
plted  cmUnS  to  perform  this  fer?tce  for  what  it  fluiU  be  realonaUy 
worth.  4.  The  fourth  fpecies  is,  db,  9A  facuu :  which  is  the  dtreft 
counterpart  of  the  preceding.  As  whei)  I  agree  with  a  fenrantf 
So  give  him  foeh  wages  upon  his  performing  fuch  work :  which, 
we  fee  is  nodiing  elfe  but  the  laft  fpecies  inverted :  for  farvm 
faciif  $it^  berus  drtf  nA^-btrus  dat^  ut  firvus  fadat^ 

A  coniideratioo  of  fome  fort  or  other  is  fo  abfolutely  neceflary  to 
the  forming  of  a  contraft,  that  a  nudum  paSium^  or  agreement  to 
do  or  pay  any  thing  on  one  fide,  witbput  any  compenfatioo  on  the 
odier,  is  totally  void  In  law  \  aqd  a  man  cannot  be  compelled 
to  perform  it  (c). 

Bot  it  is  obferved,  (J)  as  dils  nde  was  principally  eftabliflied,  to 
avoid  the  inconvenience  that  would  arife  from  fetting  op  mc«e 
verbal  promifes,  for  which  no  good  leafon  oould  be  afligned, 
i^  therefore  does  not  hold  in  fome  cafes,  where  fuch  a  pvomile 
i^  aotbeqtieally  proved  by,  written  ^fff^'ill^tT  ^^  ^  ^  ><>^u^  enters 
lato  a  voluntary  bond,  or  giYcs  a  promiflory  qote,  he  fiiall  not  be 
allowed  to  aver  the  want  of  a  coofideranon  in  order  |o  evade 
the  payment :  fo^  every  bond  from  the  fokmnity  of  the  inftroment, 
^xu^  eiFpry  note  from  the  fubfcription  of .  the  drawer*  carries  with  it 
an  tntemal  evidence  of  a  good  confideration.  Courts  of  juftice 
will  tfaerefote  fopport  them  both,  as  ag^ft  the  contraQor  him- 
fieif  i  l}ot  not  tQ  the  pe|ai4ice  of  cieditoiSi  or  ftfangers  to  th^ 


(c)|Bl^aiii,4^j.  (W)lbj«. 
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»  Q/'.Xi&tf  Cmfideration  necefary  [Paitl* 

This  obrenrAli(m,  as  bras  itfofpe&spromifibry  notes^  and  other 

written  oontvafls  not  under  feal,  is  certainly  fupported  by  the  opi- 

.xion  of  Mr*  Juilice  Wilmat^  in  the  cafe  of  PiUans  t.  Van  Miif€f^ 

(/)9  who  faid|  ^<  I  cannot  find  that  a  nudum  pa8um  evidenced  bf 

r  t       «  writing  has  been  ever  hoUcn  bad :  and  I  (hould  think  it  good  y 

/<  though  where  it  is  merely  verbal^  it  is  bad.    Tet  I  give  no  opi« 

^  nion  upon  ics  beinc  good,  always^  when  in  writing/* 

The  law,  however)  on  this  pdnt  is  now  fettled ;  and  the  rule" 
i8»  that  a  verbal  agreementi  or  promifei  though  reduced  into  writ^ 
log,  is  not  validi  unlefs  a  confideration  be  proved.         9 

Thus,  in  the  cafe  of  Rann  and  another,  executors  of  Mary 

Hughes^  V.  Jfabilla  Hughes^  adminiftratrix  of  J.  Hugbis^  in  error  (/}^ 

/       /  /~^/  the  declaration  ftatedj  that  on  the  ti  th  Jurn  1764,  divers  difpotes 

J^^^  had  arifen  between  the  plaintiff's  teftator  and  the  defendant's  in* 

ly  teftate,   whidi  they  referred  to   arbitration ;   that  the  arbitrator 

^^^  awarded  that  the  defendant's  inteftate  Ihould  pay  to  the  plaintiff's  - 

teftator  983/.  That  the  defendant's  inteftate  afterwards  died  pof- 
feffed  of  effe^is  fufficient  to  pay  that  fum ;-  that  adminiftration  was 
granted  to  the  defendant ;  that  jlf^rj^  Hugbet6\ti^  having  appointed 
the  plaintilfs  her  executors }  that  at  the  time  of  her  death  the  /aid 
fum  of  983/.  was  unpaid,  <<  by  reafon  of  which  premifes  the  defen* 
^  dant  as  adminiftratrix  became  liable  to  pay  to  the  plaintiffs  as  exe* 
*^  cutors  the  faid  fum,  and  being  fo  liable  ihe  in  confideration 
«'  thereof  undertook  and  promifcd  to  pay,  &c.'! 

The  defendant  pleaded  non  ajfumffit ;  pUne  adminiftravit ;  an4 
phni  adminj/lravit,  except  as  to  certain  goods,  &c.  which  were  nof 
fufficient  to  pay  an  outftanding  bond  debt  of  the  inteflate's  thereiii 
fcffotrh,  Sfc.  The- replication  took  iffoe  on  all  thefe  picas.  Vcr» 
diet  for  the  plaintiff  on  the  firft  iffuej  and  for  the  defendant  on  tht 
two  laft;  and  on  the  firft,  a  general  judgment  was  entered  in  the 
Court  of  King^s  Bench  againft  the  defendant  de  bonis  proprus.  This' 
judgment  was  reverfed  in  the  Exchequer  chamber }  and  a  writ-  of 
error  was  afterwards  brought  in  the  Hwfe  of  Lords^  where,  after 
^  argument,  the  following  queftion  was  propofed  to  the  Judges  by  the 

Lord  Chamelttfr;   «•  Whether  fufiictent  matter  appeared  upon  the 

« 

{e)  ;  Bur.  1671. 

(/)  7'l«f'n  R^P-  35®'  "•  *•  ^®™'  P"^^'  H  ''V  ^11^* 

«'  declaration 


Giu^IL]  U  fufpwrt  u  CcntraS.  it 

*>  dedaratioQ  to   warrant   after  verdid   the^'judgmeiit    againft 

^  ^  the  defendant  inerror  inherperfonalcapadty?''    Upon  which 

the  Lord  Chief  Baron  Skyrmer  delivered  the  opinion  of  th^  Judges 

to  this  efied. — *<  It  isnndoabtedlj^tiiie  that  eficry  man  is  by  the 

*<  law  of  nature  bound  to  fulfil  his  engagemeaB.    It  is  equally 

^  true  that  the  law  of  this  country  fupplics  ho  raeafis^  nor  af- 

^  fords  any  remedy  to  compel  the  perform^e  of  an  agreement 

^  made  without  fufficient  confideration  \  foch  agreement  is  nudum 

**  paSum  aequo  non oritur uHU i  and  whattberef  may  bediefenfeof 

^  this  maxim  i&  the  civil  law,  it  is  in  the  lalUmentiotted  fenfit 

^  only  that  it  is  to  be  underftood  in  our  law   The  declaration  ftacet 

<<  that  the  defendant  being  indebted  as  adminiftratriz,  promifed,  to 

^  pay  when  requefted,  and  the  judgment  is  againft  the  defendant 

^  generally..      Ihe  being  indebted  is  of  itfelf  a  fufficient  conCdeca- 

<*  tton  to  ground  a  promife,  but  the  promife  muft  be  eoeatenfirc 

^  with  the  confideration   unlefs  fome  particular  coofideration  of 

^  facl  can  be  found  here  to  warrant  the  extenfioo  of  it  againft  die 

<*  defendant  in  her  own  capacity*    If  a  perfon  indebted  in  one 

«  right,  in  confideration  of  forbearance  for  a  particular  time  pie* 

^  mife  to  pay  in  another  right,  this  convenience  will  be  a  fii Acient 

^  coofideration  to  warrant  an  a^Uon  againft  him  or  her  in  the 

^  latter  right :  but  here  no  fufficient  confideration  occurs  to  fupport 

^  this  demand  againft  her  in  her  peribnal  capadty  %  for  flie  derives 

'    **  no  advantage  or  convenience  from  the  promife  here  made*    For 

*<  if  I  promife  generally  to  pay  upon  requefti  what  I  wai  liable  to 

^  pa  J  upon  vequefi:  in  another  right,  I  derive  no  advantage  or 

<<  convenience  from  this  promife,and  therefore  there  is  not  fufficient 

^  confideration  for  it.    But  it  is  faid  that  if  this  promife  is  in  writ* 

^  ingf  that  tadies  away  the  neceffity  of  a  confideration,  and  obviates 

^  dbe  objeAion  vi  nudum  paBum^  for  that  cannot  be  where  the  pro* 

^  mife  is  put  in  writing  ;  and  that  after  verdt£l,  if  it  were  necef* 

^  fary  to  fupport  the  promife  that  it  fhould  be  in  writing,  it  wiU» 

^  after  verdid,  be  prefumed  that  it  was  in  writing :  and  this  laft  is 

^  certaiidy  true ;  but  that  there  cannot  be  frW^m^^^tfrn  in  writing, 

^*  whatever  may  be  the  rule  of  the  civil  law,  there   is  certainly 

*<  none  fuch  in  the  law  of  England.^*    His  I^ordfliip  obiervcd 

upon  the  doQrine  of  nudum  pa£fum  delivered  by  Mr.  J.  Wilnwt  in 

the  cafe  of  Pillans  v.  Van  Mierop,  3  Burr.  1663,  •*  that  he  contra- 

^  diAed  himfelf,  and  was  alfo  contradicted  by  Finniu/,   in  his 

«'  comment  on   Jtsfiiman^**      All  contraAs  are  by  the  laws  of 

jgrnlanJ  dUUnguiflied  into  agreemetits  by  fpeciidty,  and  agreementa 

by 
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by  parol »  nor  is  there  any  fuch  third  dafs)  as  fome  of  the  Coun* 
fel  have  endeavoured  to  maintain,  as  contrafis  in  writing.  If 
be  merely  written  andjiot^fpecialties^  they  Sire  parol,  and  a_ 
confideration  muft  be  proved^  But  it  is  faid  that  the  ftatute  of 
ftauds  has  taken  away  the  neceflity  of  any  confideration  in  this 
cafe }  the  ftatute  of  frauds  was  made  for  the  relief  of  perfonal 
fcprefentatiyes  and  others^  and  did  not  intend  to  charge  them  fur- 
ther than  by  common  law  they  were  chargeable.  His  Lordfiiip 
here  read  thofe  feAions  of  that  ftatute  which  relate  to  the  prefent 
fubjed.  He  obferved,  that  the  words  were  merely  negativci  and 
that  executors  and  adminiftrators  (hould  not  be  liable  out  of  their 
own  cftatcsi  unlefs  the  agreement  upon  which  the  action  was 
brought,  or  fome  memorandum  thereof,  was  in  writing  and 
figned  by  the  party.  But,  faid  his  Lordfliip,  this  does  not 
prove  that  the  agreement  was  ftiil  not  liable  to  be  tried  and  judged* 
of  as  all  other  agreements  merely  in  writing  are  by  thccommon 
hw,  and  does  not  prove  the  converfe  of  the  propofition  that  when 
in  writing  the  party  muft  be  at  all  events  liable.  He  here  obferved 
upon  the  cafe  of  PU/ans  v.  Fom  Mierop^  in  Burrow,  and  the  cafe  of 
L^  ▼•  Williomfin^  Mich.  \6  G.  3.  in  B.  R. }  and  fo  far  as  thefe 
cadfes  went  on  the  doQrine  of  nudum  pa&um^  he  feemed  to  intimate 
that  they  were  erroneous.  He  faid,  «  that  all  his  Brothers  con* 
^<  Gurred  with  him,  that  in  this  cafe  there  was  not  a  fufficient  con* 
<<  fideration  to  fupport  tl^  demand,  as  a  perfonal  demand  againft 
<<  the  defendant,  and  that  ifs  being  now  fyppo/ed  to  have  hen  ip  writ* 
^  ing  makes  no  diibrence.  The  confequence  of  which  is,  that 
^  the  oueftion  put  to  us  m^ft  be  anfwered  in  the  negative*** 


f   The  fame  rule  alfo  applies  to  promiflbry  notes  and  bills  of  ex«:. 

/  change^  as  well  as  to  all  other  contraAs  in  writing  without  feal^,. 

f  This  rule,  however,  extends  only  to  the  immediate  parties  to  a  biill 
or  note,  and  does  not  afi<&  third  perfons,  who  happen  to  be  ftranJ 
gers  to  the  want  of  confideration  a«  between  thofe  parties  For  in«< 
ftance,  if  an  aAion  be  brought  upon  a  note  or  bill,  at  the  fuit  of  the 
payee  againft  the  drawer,  or,  by  the  indorfee  againft  the  indorfer, 
for  which  no  confideration  was  given,  the  plaintiiT,  in  either  cafe^ 
cannot  recover. 

But  the  want  of  confideration,  as  between  the  maker  and  payee 
of  a  note  or  bill,  cannot  be  fet  up  in  an  a£lion  againft  either  oP 
then\  at  the  fuit  of  an  in^o^fee,  unlefs  it  be  proved,  ^at  he  was  ac^ 

qttainte4 
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qoainted  with  thU  circumftance  at  the  time  of  taking  the  note  or 

The  reafoQ  why  third  perfons  ought  not  to  be  affeAed  by  this 
mle  is,  that  bills  and  notes  being  negotiable  inftrumentSf  by  mere  ^ 
indorfement  and  deliveryj  it  would  be  enabling  the  original 
pardes  to  ai&ft  in  a  fraud,  if  they  were  to  be  allowed  to  fet  up  the 
want  of  eonfideration,  as  between  themfclves,  in  bar  to  an  ad  ton 
againft  either  of  them,  at  the  fult  of  an  indorfce  for  a  valuable 
confideration. 

Lord  Mansfield  is  reported  {b)  to  have  faid  that  «  in  commercial 
*<  cafes  amongft  merchants,  the  want  of  conGderation  is  not  an 
<*  objeAion.**  But  this  obfervation,  it  is  apprehended,  muft  be 
nnderftood  to  apply  only  to  cafes  of  bills  and  notes  when  in  the 
lunds  of  an  indorfee.  For  in  all  other  contrads  and  agreementSj 
not  under  fcal,  whether  mercantile  or  otherwife,  a  confide* 
lation  is  abfolutely  neceflary.  Indeed,  a  bargain  without  a  con- 
fideration is  faid  to  be  a  contradiAion  in  terms,  and  cannot 
ezift  (f). 

I  now  proceed  to.ihow  what  confideration  is  neceflary  to  fupport 
a  taotmSt  or  agreement. 

It  if  a  known  rule  of  law,  that  to  make  a  contraft  or  agreement 
obligatory  the  confideration  muft  be  either  a  benefit  to  the  partj 
f  xomifing,  or  fome  trouble  or  prejudice  to  the  party  to  whom 
die  prooiife  is  made ;  otherwife  the  contra£l  or  agreement  is  con* 
fidcrcd  as  nudum  paSlum^  and  cannot  be  enforced  {k). 

Thus,  a  promfe  in  confidf ration  oftht  forbearance  ofafuitfor  a  cer^^ 
Uuntimef  if  good ;  for  that  is  for  the  benefit  of  the  defendant,  though 
die  sQion  is  not  difch^rged  (/).  But,  a  promife  in  conGderation  of 
Ctrbcarance  is  not  iFalid  where  there  was  originally  no  caufe  of 
acUoD ;  as,  in  confideration  of  forbearance  of  a  fuit  upon  a  con* 


(^)  Vide 7  Mod.  13.  Stra.  674*  2  Term  Rep.  71.  i  Efp.  Rep.  iiy, 
361.  Bayleyon  Bnis,iai,a  £d.  Chiity  on  Bills,  9.  51.  FoobL  Treat. 
of  Eq.  I  V.  343.  2  Ed. 

ih)  3  Bur.  1669. 

(f  j  Per  Lord  Loughbaro^gb,  in  the  cafe  of  MuUUton  v.  Ld«  KeafOMf 

2  Vef.  jun.  4cS. 

/i)  Com.  Dig.  tit.  Action  00  tl^e  cafe  upon  Affiind^i,  B.  i* 
{l)  Yvdn  Cre.  £1.  3S7. 643,4.  768.  848.  ndtft^tut  IIL 
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txz€i  made  bj  t  married  woman  (nt).  A  promife  in  eonfijeration 
rffureeqfing  ofafuit  is  good ;  for  that  is  a  benefit  to  the  defendant,^ 
and  a  prejudice  to  the  plaintiff^  though  the  adiion  is  not  dif« 
charged  (ir). 

So,  in  confideration  of  the  difcharge  of  a  debt^  or  the  delivery 
of  a  bond,  or  other  fecurity  (^)* 

So,  m  eonfideration  of  the  proof  of  a  debt^  for  it  is  a  charge  to  the 

,         plaintiff;  as,  if  an  executor  promife,  in  confideration  of  the  proof 

of  the  delivery  of  goods  to  his  teftator,  to  pay  for  them  [p).    So, 

if  the  parties  agree  to  a  particular  manner  of  trial  of  the  validity  of 

a  debt,  it  (hall  be  determined  in  fuch  manner  (^}, 

So,  in  confideratwn  of  any  particular  fervice  or  labour  bj  tie  party 

ionvAom  tbi  promife  is  modes    as,  to  procure  the  enjoyment  of  a 

hoafe  \  (r)  or  to  procure  a  note,  &c  from  the  debtor  of  the 
party  promifing  (/}• 

Or,  in  confideration  that  the  pIainti£F  would  a£t  for  the  defei^ 
dant  as  a  commiflioner  to  examine  witnefles  (/)• 

So,  in  confideration  ofpermiffi^n  given  to  do  an  aSi  /  as,  to  permit 
a  wife  to  take  out  adminiftration  durante  minori  atate  of  her  fon  % 
for  it  does  not  belong  to  her  (v)« 

Soy  in  confideration  of  leave  of  abfence  from  a  regiment  for  a 
reafonable  time  (x).  / 

So,  in  confideration  of  any  other  aB^  by  ivhicb  the  defendant  has 
benefit  i  as,  in  confideration  that  the  plaintiff*  would  deliver  to 
the  defendant  certain  goods,  in  which  the  plaintiff*  had  only  a 
ipecial  property  \  for  the.  defendant  has  a  benefit  by  the  pfefent 
poiTeflion  {f). 
ML     i  j^^  So,  in   confideration  of  the  releafe  of  an  equity  of  redemp« 

^  '  So,  a  promife  in  confideration  of  the  afiignment  of  an  uncertain 

debt  (a).         4 

So,  a  promife  to  accept  a  bill  in  confideration  of  the  acceptance 
of  another  of  equal  amount  (^}. 


\o\Q 


(m)  Stra,  94* 

Hob.ai6.  I  Rol.  Abr.  19.  L  20.  30.  a  Bulft.  41.  PaL  394.  ' 

Com.  Dig.  tit.  AfUon  Upon  jlfj^e^tf  B«  3. 
,^^  I  Leon.  93.    I  Sid.  57.  369.  "T.  Ray.  32.  153.    Cro.  El.  67,    . 
(f )  3  Ler.  241.       (r)  Yelv.  11.  (/)  2  Vent.  7  u  74* 

(/)  §bow.t42.        («)  iRqL  Abr.3i.l.3o..     (x)  i  Ld.  Raym.sia*' 
(f )  Cro.  El.  a  i8. .  Fide  Yelv.  4. 50.  128.         {%)  Ld.  Raym.  662. 
(«}  a  Bl«  Rep.  820.  {})  7  Term  Rep.  569*  2  H.  Bl.  570, 

7  8«, 


i 
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S09  in  copfideratim  of  marriage;  as,  upon  a  communication  of 
a  marriagCy  a  coitfin  of  die  huibiand  pFomifes  the  wife  to  gifc 
lier  100/.  if  the  hulband's  father  does  not  aflure  fuch  land  (r). 

So»  a  difcharge  of  a  promife  of  marriage  by  a  woman  to  a  man 
b  a  good  confideration  (^ 

So,  in  confidiTotion  of  the  voluntary  performance  of  an  aS^  wbui 
iha  flaimtif^  vmu  cmnpeUabU  toperfwm  /  as,  if  the  plaintiflF  will  dif* 
charge  a  debt,  for  which  he  and  the  defendant  are  faretiest  the  d^ 
Cendant  will  repay  the  moiety  (r). 

So^  a  promife  to  cancel  a  bond  in  confideration  that  the  obligee 
will  pay  the  fingle  fom  due  upon  it  (/)• 


Of  Mutual  Promfes. 

A  promife  for  promife  is  a  good  confideration  ;  as  in  confidera- 
tion of  a  reciprocal  promife  of  marriage. 

ThttSj  in  the  cafe  of  Hebden  ▼.  Ruiter{g),  the  plaintiff  declared^ 
that  in  confideration  that  fiie  promifcd  to  marry  the  defendant,  the 
defendant  promifed  to  marry  the  plaintiff:  and  averred  that  the 
plaintiff  requefted  the  defendant  to  marry,  but  the  defendant  rc« 
f  ofedf  &c.  And  tp  diis  declaration  the  defendant  demurred*  And  it 
was  faid,  that  there  was  not  any  confideration ;  for  marriage  is  a 
matter  merely  fpiritual,  and  no  ground  ioxaffumpftt  at  common  law* 
ied  per  Cfiriam,  '*  the  declaration  and  confideration  in  this  cafe 
^  arc  good ;  for  marriage  is  a  preferment,  and  the  lofs  of  it  is  a  tern- 
«  poral  lofs."  ^'     '"■■^ 

So,  where  one  Nichols  brought  an  aflion  of  aJfumpfU  againft  Ra^n^ 
krtdf  declaring  that  in  confiderjition,  that  Nichols  promifcd  to  deliver 
to  Raynhred  a  cow,  Raynbred  promifed  to  deliver  him  50/.  This 
was  adjudged  a  fufficient  confideration,  it  being  promife  for  pro* 


It  is.  obfenred  that  mutual  propnifes  muft  be  made  at  the  fame 
tpfic;  otherwife  they  will  be  nuda  pa8a  (/)• 

(#)  Cro,  EL  ^3,  4.  Het.  50. 

fiO'a  Rol-  Abr.  470. 1.  5.   Sty.  295.305.  T.-  Raym.  400. 

fir)  I  R4i  Abr.  ao J. '50.     (/)  Cro.Car.  8.  Hutt.  76.  Cro.  El.  194. 
'    {g)  t  Sid.  180.   Seeaao  1  Rol.  Abr.  a2«l.  5.    i  Lev.  147.  Caru  255. 
}$fA.  Caf.  iSi'    I  Salk  14.    5  Mod^4i  !•    Ld.  Raym.  386.  S.  P. 
*  A)   rioh.  tZ.     See  alfo  Cro.  El.  C4T.  703.    4  Leon.  \.   YcN.  ixu 
I  Wilf.  »8.  S.  P       (i;  Hob-  %Z. 
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We  Bave  before  (i)  Teen  that  a  eonfideration  of  fome  fort  or 

other  is  fo  abfolutelf  necefiarj  to  the  fbrming  of  a  contract,  that 

.   a  nud§nn  paSttm^  ot  agreement  to  pay  any  thing  on  one  fide, 

without  -any  compenfation  on  the  other,  ia  aduaily  void  in  law 

and  a  man  cannot  legally  be  compelled  to  perform  it. 

Therefore,  if  a  man  gratwtoujlj^  ot  in  eonfideration  iA  natural 
K  ^tKon^  or  cS  frUndflnp^  promifba  another  to  give  him  a  fum  of 

money  on  a  day  to  comci  this  is  nudum  paBum^  and  cannot  be 
enforced  at  law.  For'Aough  a  gratuitous  undertaking,  ferioufly 
made,  b  certainly  fufficient,  to  form  the  bafis  of  a  moral  and 
honorary  obligation,  and  ought  not  to  be  receded  from  without 
fome  adequate  reafon;  yet,  in  general,  a  {ftrfon  making  fuch 
a  promife  does  not  thereby  intend  to  fubjefi  himfelf  to  legal  refpon* 
fibility  and  the  obJe£l  of  the  law  is  rather  to  give  efie&  to  contrails 
[  founded  upon  the  mutual  exigencies  of  fociety,  than  to  compel  the 

execution  of  a  voluntary  engagement  of  mere  donation. 

So,  if  one  buy  goods  for  money,  and  no  mondy  be  paid,  nor  earn* 

.ell  given,  npr  day  fet  for  payment,  nor  the  goods,  or  any  part 

of  them,  delivered  s  here  no  adion  lie^for  the  money,  on  the  goods 

fold,  but  the  ownev  may  fell  them  to  another  if  he  will  \  there  be« 

ing  no  eonfideration,  but  a  mere  agreement  to  buy  ^   - 

^^nAt.  1/  Ai^i/  ^^  where  A.  having  proppled  to  feU  goddsJ^sL^ B.  gave  him  a 

"^^certain  time  at  his  requeft  to  determine  whether  be  would  l:^y 

Id  €cL^l^         them  or  not  $  B.  witUn  the  time  detenpined  to  buy  them^  [and 

\^  y  f        fP^^^  notice  thereof  to  A.  i    ))tt  it  was  holden  diat  A.  was  not 

liable  to  ?n  liAion  for  not  delivering  thenl,  for  B«  not  being 

bound  by  the  original  c&atn&$  there' was  no  eonfideration  to 
^'    '  Innd  A.  • 

So»  where  a  carpenter  had  undertaken  to  build  an  faoufis^  und  for 

.     J  M  g    die  not  doing  it,  the  party  brought  an  a£Uon  agwift  thecarpenter, 

44  tU^^    but  beeaufe  it  did  not  appear  that  he  was  to  bave  any  thing  for 

'l^  fk.  f^  fi^ H^^^^^Z  thehoufe^   It  was  adjudged  that  die  afiion  would  not 

J  .  y  ^"  So,  if  die  con/ideraikn  hi  not  hnefidal  U  tbipartf  pnmifu^  mt 
^  ^^^^U^^^f^  trmUe  or  frifudice  to  tie  party  to  wbm  Oi  trmnife  ii  madt,  it 
(U- a^  ^M^  juii<A$  not  gooA  I  as  if  a  promife  be  made  by  an  execiitort  Of  an  hdr  at 

(i)  A]ite,9»       (/)Dy.so.a.Bco.tit.CoQtiaa.  Shep.  Tow^.  asfi 


$ 


im)  3  Term  Rep.  651 

iu)  I  RoL  Abr.  9.K40.  PL  Com.  309.  See  alio  a  Ld.  Rajm. 
S  Teim  Rep.  I4|.  149* 
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bw  who  has  no  a&etSi  in  conikieration  Qf  ferbeatance^  to  pay 
the  debt  of  the  teftator  (0). 

So,   if  an  heir  promife  in  coofideration  of  the  foibcarancc  of  s 
fait  in  Chancery^  to  which  he  was  not  liable  [p), 
^  So»   if  a  man  promife  payment  to  an  affignee,  in  confidcratioa 
that  he  will  accept  him  for  his  debtor  {q). 

Soj  in  confideration  of  relinquifliing  an  ojfumffity  which  waa 
▼otd;(r)  or,  In  confideration  of  a  difcharge  from  a  tortious 
arreft  (/). 

Soj  if  a  woman  after  the  death  of  her  huiband  promife,  in  con* 
fideration  that  the  plaintiff,  a  creditor  of  her  late  hufband,  will  per« 
mit  her  to  take  out  adminiilration  to  her  hufl>and,  (he  will  pay 
him  his  debt ;  tb^  is  not  a  valid  confideration ;  for  the  admini- 
ftration  belongs  to  the  wife  (/). 

So,  in  confiiieratipn  of  a  leafe  at  will,  for  he  may  determine  it 
at  his  pleafure*(t;}. 

hut  if  there  be  any  benefit^  labour^  or  prejudice^  bowivn  trijting^ 

it  it  deemed  a  fttjicient  confiderat'um. 

* 

Thus,    in  the  cafe  of   Sir  Anthony  Sturlyn  ▼•  Albany  {h)%  the 

plainrifflbad  made  a  leafe  to  J.  S.   of  land   for  life  rendering 

rent;  J.  S.  granted  all  his  eftate  to   the  defendant ;  the  rent  was 

behind  for^everil^ears ;  the  plaint!  fF  demanded  the  rent  of  the 

defendant,  who  promi&d,  that  if  the  plaintiff  could  (how  to  him  e 

AccA  that  the  rent  was  due,  he  would  pay  to  him*  the  rent  and 

arrearages :  the  plaintiff  alleged  that  on  fuch  a  day,  &c«  he  fliowed 

the  defendant   the  indenture  of   leafe   by  which  the  rent  waf 

due ;  but  notwith (landing  this,  the  defendant  refufed  to  pay  the 

rent  and  arrearages  due  for  four  years  $  and  for  the  recovery 

thereof,   the  aQion  was  brought.    A  motion  was  made  in  arreft 

of  judgment^  that  there  was  no  confideration  to  ground  znaffumpfiti 

for  the  mere  Showing  of  the  deed  is  no  confideration  in  law. 

Bnt  the  court  gave  judgment  for  the  plaintiff  upon  this  ground^ 

that  when  a  thing  is  to  be  done  by  the  party  to  whom  the  promife 

if  asade^  be  it  never  fo  fmall,   this  is  a  fufficient  confideration  to 

&ppart  an  a£Hon ;  and  here  the  Ihowing  of  the  deed  waa  to 


{o)  Mo.  7S2.  3.  I  HoL  Abr.  28. 1.  35.  (p)  Cro.  El.  ao6. 

q)  1  Saund.  aio.       (r)  i  RoL  Abr.  a6.  L  10.      {$)  Yelv.  t^^S. 
(/)  Mo.  68c.    1  Leon.  240.        («)  i  RoL  Abr.  23. 1. 37. 
(»)  Ore.  EL  6ji  150. 
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tfoiA  a  fuit.^Thc  Reporter  makes  the  following  note :  **  In  this 
•«  cafe  it  was  alleged,  that  it  hai  been  adjudged,  when  one 
'*  aflumeth  to  another,  that  if  he  can  (how  him  an  obligation 
'<  in  which  he  was  bound  to  him,  that  he  would  pay  him,  and 
<<  he  did  fliow  the  obligation,  Sec.  that  no  aflionliclh  upon  this 
**  ojfum^tti  which  was  affii^med  by  the  juftices.** 

So,  in  Fojler  v.  Scarlett  (y),  the  plaintiff  declared,  that  whereas 
he  and  one  Willingion  fubmitted  themfelves  to  the  arbitrament  of 
A.  and  B.  of  all  matters,  &c. «,  that  A  and  B.  awarded  the 
plaintiff  (hould  releafe  to  Willington  all  debts  which  he  owed  him  ; 
and  that  Willington  (hould  affure  to  the  plaintiff  certain  lands 
which  he  held  for  life,  the  reverfion  to  the  plaintiff;  and  that  the 
defendant  and  one  Putter^  who  pretended  to  have  a  leafe  of  the 
lands,  (hould  feal  a  deed  to  the  plaintiff,  that  they  (Iiould  affareto 
the  plaintiff  their  leafe  and  intereft  in  the  faid  lands :  that  after 
the  arbitrament,  in  confideration  that  the  plaintiff  did  affume  to 
Willington  to  (land  to  and  perform  the  arbitrament,  the  defendant 
did  affume,  that  he  and  Putter,  upon  a  requefl  made  to  them^ 
would  convey  the  faid*  land  to  the  plaintiff:  the  plaintiff  averred 
that  he  had  performed  the  award  on  hi§  part,  and  had  requefted 
the  defendant  that  he  and  Putter  would  convey  the  land,  &c. 
which  they  had  not  done.— It  was  moved  in  arrefl  of  judgment 
that  there  was  no  confideration  to  bind  the  defendant,  for  he  took 
no  benefit  thereby.  But  the  Court  held  clearly  the  contrary, 
that  it  was  a  good  confideration ;  for  by  reafon  of  the  promife  the 
plaintiff  was  drawn  to  make  the  releafe ,  and  it  is  not  material 
that  the  defendant  took  no  benefit  by  the  releafe* 

So,  the  common  law,  in  fome  cafes,  confiders  the  mere  cii- 
truding  a  thing  with  another,  and  his  undertaking  the  care  jof  it, 
%  fufficient  confideration  for  h?fe  faithful  difchargc  of  the  truft. 
And  there  fore,  though  a  perfon  who  gratuitoufly  engages  to  do 
an  ad  for  another,  is  not  liable  in  law  to  an  action  for  oot 
doing  it ;  yet  if  goods  are  delivered  to  him,  and  he  undertakes  to 
carry  them,  or  do  fomething  about  them  without  any  reward, 
an  aftion  of  ajfumpftt  will  lie  on  this  bailment,  if  there  be  any 
n<*g1<'£i  on  the  part  of  the  bailee  by  which  the  goods  are 
.  fpoiled. 

(jp)  Cn>.  £1. 70i 

This 
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This  was  one  of  the  points  fettled  in  the  cafe  of  Coggt  r. 
Bernard^  (z)  which  was  an  a£iion  of  ajfumpjit^  wherein  the  plain- 
tiff declared^  that,  whereas  the  defendant  undertook  fafe]y  and 
fccurely  to  take  up  feveral  hogiheads  of  brandy,  then  in  a  certain 
cellar  in  D.  and  fafcly  and  fecurely  to  lay  them  down  again  in 
a  certain  other  cellar  in  W.  but  that  the  faid  defendant  and  his 
fervants  fo  negligently  and  improvidently  put  them  down  again 
into  the  faid  other  cellar,  that  for  want  of  care  in  the  defendant 
and  his  fervants,  one  of  the  cafks  was  (laved,  and  a  great  quantity 
of  brandy  was  loft.  A  motion  was  made  in  arreft  of  judgment^ 
becaufe  it  was  not  alleged,  in  the  declaration,  that  the  defendant 
was  a  common,  porter,  nor  averred  that  he  had  any  thing  for  his 
pains.  But  to  the  fecond  objedion  <«  that  there  was  no  confidera* 
<*  tion  to  ground  the  promife,  and  that  the  undertaking  was  nudum 
^  paBum^*  HolU  Chief  Juftice,  and  the  teft  of  the  court,  an* 
fwered,  that  the  o goner's  trufting  the  defendant  with  the  goods,  was 
a  fufficicnt  conGderation  to  oblige  him  to  a  careful  management. 
Indeed,  if  the  agreement  had  been  executory,  to  carry  thefe 
brandies  from  one  place  to  the  other  fuch  a  day,  the  defendant 
had  not  been  bound  to  carry  them  ;  but  this  was  a  different  cafe  ; 
for  affum^t  did  not  only  Ggnify  a  future  agreement,  but  in  fuch  a 
cafe  as  this,  it  fignifies  an  adual  entry  upon  th^  thing,  and  taking 
the  trad  upon  himfelf.  And  if  a  man  will  do  that«  and  mif- 
carries  in  the  performance  of  bis  truft,  an  ackion  will  lie  againii 
him  for  tbatj  though  nobody  could  have  compel.ed  him  to  do  tho 
thing. 

And  upon  the  fame  principle,  it  was  holden  (a),  that  if  a  car- 
penter undertakes  to  build  or  repair  an  houfe,  and  he  does;  it 
unikilfuUy,  an  a£lion  on  the  cafe  will  lie  againft  him  for  his 
ausfeazance,  though  no  confideratlon  be  alleged. 


Of  a  pajl  or  executed  Confideration. 

If  the  conCderation  is  wholly  paft  nnd  executed,  it  will  not 
fnpport  a  fubfequent  promife,  unlefs  the  confideratlon  was  exe* 
cuted  either  at  the  e*prcfs  or  implied  requeft  of  the  party  pro- 
inifing.     For  it  is  not  reafonable  that  one  man  (bould  do  another 

(e)  Ld.  Raym.  909.    Eiiidepofi,  Part  5.  tit.  Bailment  of  Gosds. 
fjf)   Rol.  Abr.  9.  L  50*   Ld.  Rsym.  919,  (^20.    5  Term  Rep.  1 49* 
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a  kindnefs;  and  then  charge  him  with  a  recompence :  thi:«  would 
be  obliging  him  whether  he  would  or  not^  and  bringing  him  under 
an  obIi;;ation  without  his  concurrence. 

Thus,  in  the  cafe  of  Hunt  v.  Bate ;  {b)  i^Plfvant  of  a  man 
was  arretted  and  imprifoned  in  the  Compter  in  London  for  a  tref- 
pafs;  and  he  was  let  to  mainprize  by  the  manucaption  of  two 
citizens  of  London  (who  were  well  acquainted  with  the  vna(ler)» 
in  confideration  that  the  bufinefs  of  the  mailer  ihould  not  go  un- 
done. And  afterwards,  before  judgment  and  condemnation,  the 
mafterf  upon  the  faid  friendly  confideration,  promifed  and  under- 
took to  one  of  the  mainpernors  to  fave  him  harmlefs  again  ft  the 
party  plaintiff,  from  all  damages  and  cods,  if  any  (hould  be  ad- 
judged, as  happened  afterwards  in  reality ;  after  this  the  furety 
was  compelled  to  pay  the  condemnation,  amounting  to  thirty-one. 
pounds,  &c.  And  thereupon  he  brought  an  a^ion  on  the  cafe^ 
and  the  undertaking  was  traverfed  ty  the  mailer,  and  found  in 
London  at  nift  prius  agaiiid  him.  But  it  was  afterwards  moved 
in  arrcft  of  judgment,  that  the  a£lion  did  not  lie.  And  by  the 
Dpinion  of  the  court,  <<  the  a<flion  does  not  lie  in  this  matter,  be- 
caufe  tLere  is  no  conHdjration  wherefore  the  defendant  fliould  be 
charged  for  the  debt  of  his  fervant,  unlefs  the  mailer  had  firll 
promifed  to  difcharge  the  plaintiff  before  tlie  enlargement,  and 
mainprize  made  of  his  fervant,  for  the  mailer  did  never  make 
requeft  to  the  plaintiff  for  his  fervant  to  do  fo  much,  but  he  did 
it  of  his  own  head.''  Wherefore  judgment  was  given  for  the  de- 
fendant. 

■ 

But,  in  the  fame  report,  it  is  added,  tliat  in  another  like  ac- 
tion brought  upon  a  promife  of  twenty  pounds  made  to  the  plain- 
tiff by  the  defendant,  in  conGderation  that  the  plaintiff,  at  the 
J^ecial  injlance  of  the  faid  defendant^  had  taken  to  wife  the  couGn  of 
the  defendant  \  it  was  holden  that  this  was  a  good  copfideration, 
although  the  marriage  was  executed  and  paft  before  the  under- 
taking and  promife,  becauf^ie  marriage  enjued  the  requefl  of  the  de* 
fmda$9i. 

So,  in  an  a^lion  on  the  cafe,  (r)  in  confideration  that  the 
plaintiff,  at  the  requefl  of  the  defendant,  had  taken  fuch  a  one 
apprentice,  the  defendant  undertook  that  he  ihould  fenre  truly,  Sec. 

(h'S  toy.  272.  a. 

(^ j  HiL  36.  Eliz.  Harris' t  cafe,    Dy.  272.  a.  n.  31. 
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and  adjudged  that  this  is  ^  good  confidcration^  although  It  were 
paiicd^  becaufe  it  was  at  the  requed  of  the  defendant. 

So,  in  confideration  of  one  hundred  and  ten  pounds  given  to 
a  ftranger,  {d)  at  the  in  (lance  of  the  defendant,  the  defendant 
undertook  ;  and  adjudged  a  good  confideration,  although  it  was 
pafledj  becaufe  it  was  at  the  inllance  of  the  defendant. 

The  diftindion  taken  in  thefe  cafes  was  agreed  to  by  all  the  Juf- 
tices  in  Sidenham  and  WovIir.gtorC s  Cd^t^  {e)  which  was  an  a£tion 
of  aJuM^it^  wherein  tliepl-iintilT  declared,   that  he,  at  the  reqtuft 
•f  tbc  defindaut^.  was  furety  and  bail  for  J.  S.  who  was  arretted 
into  the  Kings  Bemh  upon  an  aclion  of  30I.  and  that  afterwards 
for  the  default  of  J.  S.  ht:  was  conftrained  to  pay  the  30!. ;  after 
which,  the  defendant,  meeting  with  the  plaintifF,  promiled  him» 
for  the  fame  conHderation,  that  he  would  repay   that  30L,  but 
which  he  afterwards  rcfufed  •,  and  for  the  recovery  thcr?of  this 
ad  ion  was  brought.    It  was  objecled  that  this  confideration  could 
not  maintain  the  a 61  ion,   becaufe  the  confideration  au\   promife 
did  not  concur  and  go  together.     Anderfouy  CKJ.  faid:  <<  This 
a£lion  will  not  lie ;  for  it  is  but  a  bare  agreement,  and  nudum, 
faSumy  becaufe  the  conirad  was  deternnin'^d,  and  not  in  ejft  at 
the  time  of  the  promife  ;  but  he  faiii,  it  is  other  wife  upon  a  confi« 
deration  of  mamage,  for  marriage  is  always  a  prefent  confidera- 
tion.''    Windham  agreed  with  Anderfyn^  and  he  put  the  cafe  in 
3  H.  7*    If  one  fellcth  a  horfe  unto  another^  and  at  another  day 
he  wiH  warrant  him  to  be  found  of  limb  and  member,  it  is  a  void 
warranty ;  for  that  fuch  warranty  ought  to  have  been  made  or 
given  at  fuch  time  as  the  horfe  was  fold  :  P^riatn^  Juftice,  con* 
cetved  that  the  aAion  did  well  lie,  and  he  faid,  <*  This  cafe  is  not 
like  unto  the  cafes  which  have  been  put  on  the  other  fide,  for 
there  is  a  great  difference  betwixt  contrails  and  this  cafe  %  for  in 
contrails  upon. fale,  the  confideration,  the  promife,  and  the  fale 
ought  to  meet  together  ;  for  a  contrail  is  derived  from  can  and 
iraiere,  which  is  a  drawing  together,  fo  that  in  contrafls  every 
thing  which  is  requifite  ought  to  concur  and  meet  together,  viz. 
the  confideration  on  the  one  fide,  and  the  fale  or  the  promife  on 
the  other  fide.     But  to  maintain  an  zCtion  upon  an  ajfum^  the 
iame  is  not  requifite }  for  it  is  fufficient  if  there  be  a  moving 

(dl  Eaft.  38  Etiz.  Fofier^^  cafe,  Dy.  272.  a.  n.  31. 
(//  J  Leon.  224. 
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caufe  or  conGderation  precedent,  for  which  caufe  or  confidcra- 
tjon  the  promife  was  made  ;  and  fuch  is  the  common  prac- 
tice at  this  day :  for  in  an  a£lion  on  the  cafe  upon  a  promifcj 
the  declaration  is  laid*  that  the  defendant  for  and  in  confidera- 
tton  of  2o1.  to  him  paid,  aften^'ards,  that  is  to  fay,  at  a  day 
after,  fuper  fe  aJfum^U^  and  that  is  good,  and  yet  there  the  con- 
fideration  is  laid  to  be  executed.  And  he  faid  that  the  cafe  of 
Hunt  Y.  Bate^  would  prove  the  preftnt  cafe  :  for  in  that  cafe  it  was 
adjudged  that  the  aft  ion  would  not  lie,  becaufe  the  conGderation 
was  precedent  to  the  promife,  and  becaufe  it  was  executed  and 
determined  long  before.  But  it  was  holden  by  all  the  Juftices^ 
that  if  Hunt  had  requefted  Bate  to  have  been  furcty  or  bail,  and 
afterwards  Hunt  had  made  the  promife  upon  that  conGderation, 
the  fame  had  been  good ;  for  that  the  conGderation  did  precede, 
and  was  at  the  inftance  and  requcft  of  the  defendant." — Rhodes^ 
Juftice,  agreed  with  Periam,  and  he  faid,  "  That  if  one  fcrve  me 
for  a  year,  and  hath  nothing  for  his  fervice,  and  afterwards,  at 
the  end  of  the  year,  I  promife  him  20I.  for  his  good  and  faithful 
fervice  ended,  .he  may  have  and  maintain  an  aftion  upon  the  pro- 
mife ;  for  it  is  made  upon  a  good  conGderation :  but  if  a  fervant  hath 
wages  given  him,  and  his  mafter,  ex  abundanti^  doth  promife  him 
lol.  after  his  fervice  ended,  he  fliall  not  maintain  an  a£iion  for  the 
jol.  becaufe  there  is  not  any  new  caufe  or  conGderation  preceding 
the  promife ;"  which  difference  was  agreed  by  all  the  Juftices :  and 
afterwards,  upon  good  and  lonj  advice  and  conGderation  had  of 
the  principal  cafe,  judgment  was  given  for  the  plaintiff,  and  tjiey 
much  relied  upon  the  cafe  of  Hunt  and  BiUe. 

So,  in  the  cafe  of  Touvfend  v.  Hunty  (/)  where  the  plaintiff,  at 
the  nqueft  of  the  defendant,  had  made  a  general  releafx:  to  him  and 
his  wife  ((he  being  executrix  of  F.  T.  under  whofe  will  the 
plaintiff  claimed  a  Icgary  of  6J[,^  53I.  of  which  he  had  been  paid, 
and  had  afterwards  executed  the  relrafe  in  queftion),  the  defen- 
dant in  conGderation  thereof  promifed  the  plaintiff,  that  if  his 
wife  did  not  pay  the  feven  pounds,  rcGdue  of  the  legacy  in  her 
life  lime,  he  would  pay  it  after  his  wife's  death:  It  was  holden, 
that  though  the  promife  was  nl^de  after  the  rcleafc,  yet,  fora& 
much  as  the  r?leafe  was  made  at  the  defendant^sjjggufiflt,  and  the 
defendant  had  the  benefit  of  it,  the  promire  upon  this  conCdent* 
tion  was  good  enouglu 

(/}  Cro.  Car.4o8» 

So 
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So  alfo,  in  the  cafe  of  Bofden  v.  Sir  John  Thinn^  {g)  where  the 
plaintiff*  declared,  that  whereas  the  defendant  requefted  the  plain* 
tiff  to  give  his  credit  for  two  tuns  of  wine  for  one  R^berts^  to 
one  Fludd^  amounting  to  50/. ;  he  thereupon  gave  his  bond  of 
100/.  for  the  payment  of  the  50/.,  and  for  the  nonpayment  there- 
of was  fued,  and  enforced  to  pay  70/.  \  and  (howing  this  to  the 
defendant,  he,  in  confideration  of  the  premifes,  alTumcd  to  the 
pbintiff  to  pay  the  70/.,  &c. — It  was  moved,  that  this  promife 
was  not  fufacient,  it  being  upon  a  conGdcration  paft.  But  the 
court  held,  that  the  confid^ratton  and  promife  were  valid  ;  be« 
caufe  Rcberis^  upon  the  plaintifTs  undertaking  at  the  defendant's 
requeil,  had  credit  given  him  by  Fludd  \  and  the  plaintiff'  was 
<iamnified  by  reafon  thereof,  which  in  oonfcience  the  defeudaiit 
ought  to  facisfy* 

So,  where  a  party  derives  benefit  from  a  pad  confideration,  the 
law,  in  fome  inflances,  will  raife  an  implied  requejl ;  as  where  a 
nan  pays  a  fum  of  moneyj  or  buys  any  goods  for  me  without 
mj  knowledge  or  requeft,  and  afterwards  I  agree  to  the  piyment^ 
or  receive  the  goods,  this  is  equivalent  to  a  previous  requcft.  {b) 

So,  in  confideration  that  the  plaintiff  had  buried  the  defendant's 
ion  or  wife,  during  the  abfenceor  feparation  of  the  father  or  huf- 
band  %    this  is  food  without  any  previous  requeft.  (1)  ' 


Of  a  Con/iderafwn  executed  in  ParU 

m 

If  a  confideratioji  be  executed  in  part  only,  and  is  continuing, 
it  will  fupport  a  fubfequent  promife* 

Thus,  in  the  cafe  of  Pearh  v.  linger^  (i)  which  was  an  action 
€>\  ajfumpfit^  wherein  theplaintiff  declared,  that  he  was  poffefled  of 
cenain  lands  for  years ,  the  defendant,   in   confideration  he  had  .  It^J^ 
occupied  the  land,  and  had  paid  the  rent  to  the  de Cegdant^  vi».  ^" 
yil'Per  annum f  all  the  time  he  had  occupied  it,  affumed  to  fave 


(^)  Cro.  Jac.  18.  Ydv.  40. 


d 


ib)  See  I  Saund.  264.  n.  i.    Str.  933.     3  Barnard  Rep.  55.  71.  140. 
ur.  1671. 
(i)  T.  Raym.  160.  Idj. iTt.  a.  n.  b.    Bui.  N.  P.  147.  i  H*  Bl.  90. 
yf}  Cro.  £1.  94.  2  Leon.  loa.  S.  C. 
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liim  harmlefs  for  the  ocCu{)ation  of  the  land  al^xrays  during  the 
0erm>  as  well  for  the  years  pad  as  to  come ;  and  alleged  that 
before  the  time  of  the  promife,  viz*  fuch  a  day,  &c.  his  beaits 
wete  taken  damage  feafant^  &€.,  and  that  the  defendant  had  not 
faved  him  harmlefs  of  it.  It  was  moved  in  arrefl  of  judgnfient^ 
that  there  was  no  conHderation  to  maintain  the  a£tion  :  for  the 
confideration  and  caufe  of  the  promife  was  a  thing  done  before^ 
if/£.  the  occupation  and  payment  of  the  rent ;  which  being  pad, 
are  no  confiderations  for  a  thing,  future  to  be  doire. — But  it  was 
adjudged  for  the  plaintiS';  for  the  confideration,  that  he  was  in 
pofieflionj  and  had  paid  his  rent,  and  was  ro  pay  his  rent,  is  fuf- 
ficient  to  caufe  the  other  to  defend  bis  pofleflion  for  the  time  pad 
and  to  come. 


So,  where  ohe  being  poflTwffVd  of  a  fliop  (/)  agreed  to  dcmife  it 
to  anokther,  paying  to  him  40/.  by  the  year,  and  10/.  for  the  laft 
quarter ;  and  for  the  perfe£iing  the  agreement  each  gave  the  othbr 
I/.,  and  afterwards,  in  confideracion  of  the  preniifes,  the  leiTec 
promifed  to  gire  the  leilbr  30/.  and  aiiumed  to  pay  it ;  in  conG- 
deration  whereof,  and  in  performance  of  the  contra£^,  the  lefTor 
made  a  leafe  to  the  leflTee  accordingly  ;  and  the  aclion  was  brought 
for  the  30/. — It  was  objeded  that  there  was  no  good  confidera- 
tion  exprefled  to  raife  the  promife  for  the  30/.,  the  fame  being 
grounded  upon  a  confideration  that  was  pad,  perfefV,  and  eie- 
cuted,  and  fo  no  good  confideration.  Sed per  curiam.  Thelcafe  here 
is  made  after  the  promife  \  the  agreement  is  in  performance  of 
«//>  not  of  part  ;  it  ^was  on  the  leiTor^s  p^rt  to  make  the  leafe  to 
the  defendant,  and  on  his  part  to  pay  the  rent  of  40/ ;  and  the 
30/.  in  confideration  of  his  quietly  enjoying  the  fame,  which  is 
a  valid  promtfey  fgunded  upon  a   good  and  fufficient  confidera* 

tion.  %^. 

« 

So,  in  th€  cafe  of  Warc^p  v.  Morfi^  [in)  the  plaintiflF  decU^d, 
that  in  confideration  he  had  boug)<t  of  the  defendant  three  parcels 
of  land  on  fuch  a  day,  the  defcndanr  afterward?  on  another  d»yt 
promifed  to  make  him  a  fuIHcient  afiurance.  It  was  adjudged 
that  the  confideration  was  nut  abfolutely  paftj  for  the  aflurazice 
was  the  fubftance  of  the  fale. 


(/)  Jwii  T.  Clarh^    %  Bulft.  73.  RoL  Abr.  13.1.  5. 
(w)  Cro.El.138. 


So^ 
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m 

So»  a  promife  on  a  confideratioa  tseepOei  U  good^  if  there  weie 
m  dttcy  before ;  is  where  the  plaintiff'  declared  that  on  fuch  a  day» 
die  defendant  was  indebted  to  him  in  a  certain  .fum^  for  divert 
goods  fold  to  him  }  and  for  money  lent ;  and  aUo  for  money  doe 
vpon  an  account  dated  ;  and  being  fo  indebted,  the  defendant  in 
conGderation  thereof  afterwards,  on  fach  a  day  promifed  to  payt 
&c.  It  wai  holden,  that  this  is  a  good  confideration  to  raife  an 
affumfifit  s  for  the  continuance  of  the  debt  is  a  confi Jeratiou  con- 
tinuing and  fufiicient  to  fupport  an  a£tion.  (/;) 


Of  a  Promife  in  Confideration  of  a  precedent  Debt 
or  Duty  voidable  by  Statute^  &c« 

Where  a  man  is  under  a  moral  obligation,  which  no  court  of 
law  or  equity  can  enforce,  znApromifes^  the  honedy  and  reftitude 
of  the  thing  is  a  conSderation :  As,  if  a  man  promife  to  pay  a 
juft  debt,  the  recovery  of  which  is  barred  by  the  (latute  of  limi* 
rations:  (o)  or,  if  a  man,  after  he  c6mes  of  age, (^)  promifes  to 
pay  a  meritorious  d^bt  contraAed  during  his  minority^  but  not  for 
seceffaries ;  or  if  a  bankrupt,  in  afSuent  circumftances  after  hia 
certificate,  promifes  to  pay  the  whole  of  his  debts ;  (f )  or  if  a 
man  promife  to  perform  a  fecret  truft,  or  a  trufl  void  for  want 
of  writing  by  the  (latute  of  frauds,  (r) 

In  fucb,  and  many  other  i'nftances,  though  the  promife  giveaa 
compulfory  remedy  where  there  was  none  before  either  in  law 
or  e^^uity ;  yet  as  the  promife  is  only  to  do  what  an  honcft  man 
ought  to  do,  the  ties  of  confcience  upon  an  upright  nvaa  arc  a  fuf*- 
ficient  confideration.  (/) 

A  fubfequent  promife,  however,  will  revive  that  which  is  votd^ 
sUe  only ;  therefore  where  the  confideration  is  V9id  in  its  creatioot 
no  promife  can  fet  it  up  again.  As,  if  all  the  creditors  of  an  in« 
/blrent  confent  to  accept  a  compoCtion  for  their  demands  on  aa 

(«)  Hoifg£  V.  Favt/br,  i  Rol.  Rep.  413.  Rol.  Abr.  Ji.  1. 30.  ad.  45. 
13  1.  45-     Jobn/on  ▼.  JJelh  i  Lev.  198.    Mo.  854. 

''o)  I-d.^Raym.  589.         (/)  Stra.  690.    1  Term  Rep.  648. 
q)  Cowp.  544.  Doug.  loi.q.  a  Term  Rep.  765*.  NL  Pri.  Abr.  53* 
fr)  Cowp.  290. 

j/}  Per  Lord  MantfiiU,  Cowp.  299.  See  alfo  a  BL  Com.  445.  3  BoC 
and  JPul.  149*  n»  a* 

aiBgnmtnt 
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aflignment  of  bis  cffeAs  by  a  deed  of  trufl,  to  which  they  are  all 
parties,  and  one  of  them^  before  he  exectites,  obtain  from  the  in- 
folvent  a  promifory  note  for  the  refidue  of  his  demand,  as  the  con- 
dition of  his  executing  the  deed,  the  note  is  void  in  law,  as  a 
fraud  on  the  reft  of  the  creditors  ;  and  a  fubfequent  promife  to 
pay  it  is  a  promife  without  confideration,  and  will  not  maintain  an 
a&ion.  (/) 

Of  a  Confideraiion  void  in  •  Tart^ 

If  a  contraft  or  agreement  be  made  upon  two  confiderations^ 
and  one  of  them  cannot  be  performed  \  this  will  not  avoid  the 
contra£l ;  and  in  an  a£iion  thereon,,  the  damages  (hall  be  intends 
ed  to  be  wholly  given  for  the  good  confideration.  {u) 

As  in  confideration  of  the  aflignment  of  a  title  to  dower,  and  the 
not  fuing  an  attachment  out  of  chancery  upon  a  decree  ;  though  a 
title  to  dower  cannot  be  alligned,  but  releafed  to  the  terre-tC" 
nant.  (v) 

So>  in  confideration  of  a  permiflion  to  remove  goods,  and  re« 
linquifh  a  foreign  attachment,  though  it  cannot  be  relinqui{hed.(w) 

So>  in  confideration  of  two  things;  and  one  of  them  is  infufli* 
cient ;  zs,  in  confideration  of  forbearance  of  a  debt  due  from  the 
defendant  and  his  fon;  though,  as  to  the  debt  of  the  fon^  it  is  of  no 
value,  (x) 

And  the  void  confideration  need  not  be  proved,  {y)  But  if  one 
.  of  the  conCderations  is  found  falfe  by  the  jury,  the  adtion 
;  fails.  (2) 

Or,  if  one  of  the  confiderations  is  unlawful,  that  vitiates  the 
wholCj  and  the  plaintiflF  ihall  recover  for  nothing  ;  as,  in  confident"* 
tion  of  2/.,  and  the  efcape  of  R.  i  for  the  permiting  the  efcape  11 
unlawful,  {a) 

ft)    Qack/boti  V.  Benneiif  2  Term  Rep.  76^. 
i/lCro.  £1.  149*    r  Sid  38.  Contra.    4  Leon.  t. 
(«)  Cro.  El.  847.  I  Rol.  Abr.  30.  I  15.         (w)  Yclv.  56. 
'xS  1  Sid.  38.   T.  Raym.  32 
|y)  Com.  Dig.  tit.  Adion  upon  Affumfftt^  B.  13. 
\%)  Cro.  El.  848. 
\a)  Cro.  El.  199.    Sec  alfo  f  Sid.  38.    4  Leon.  3.    Cro.  Jae.  103. 
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Of  a  Confideration  ari/ing  from  a  third  Perfon. 

A  promife,  in  fome  cafes,  is  Talidy  though  the  confideration  on 
v^hich  it  is  made  arife  ijnjiartfrqm  »iother ;  as  if  a  man  promife 
a  pigg  of  lead  to  A.  and  his  cx&cutor  give  lead  for  that  purpofe  to 
B.  who  undertakes  to  deliver  it  to  A. ;  an  action  lies  by  A.  againil 
B.  opoa  his  undertaking,  {b) 

So,  in  the  cafe  of  Dutton  and  wife  ▼.  Pool^  [c)  the  plaintiff  dc- 
tiarcd,  that  his  wife's  father  being  feized  of  certain  landsi  now 
defcendcrd  to  the  defendant,  and  being  about  to  cut  down  loooL 
worth  of  timber  o(F  from  thr  faid  lands  to  raife  a  portion  for 
his  daiigbteri  the  defendant,  being  his  heir,  promifed  the  father^ 
in  confideration  ch'«t  he  would  forbear  to  fell  the  timber,  that  he 
-would  pay  the  daughter  loooL  After  verdift  for  the  plaintifl^ 
upon  nan  affi^mpfit^  it  was  moved  in  arreft  of  judgment,  that  the 
action  ought  not  to  have  been  brought  by  the  daughter,  but  by 
the  father,  or  if  the  father  were  .dead,  by  hfrrtecutors,  for  the 
promife  was  made  to  the  father,  and  the  daughter  was  neither 
privy  iK>r  interefted  in  the  confideration,  nothing  being  due  to 
her :  but  Scroggs,  Ch.  J.  faid,  that  there  was  fuch  apparent  con- 
fideration of  affeAion  from  the  father  to  his  children,  for  whom 
nature  obliged  him  to  provide,  that  the  confideration  and  promife 
to  the  father  might  well  extend  to  the  children.  Judgment  for  the 
plaintiff)  for  the  fon  had  the  benefit  bj^aving  the  wood,  and  the 
^avghter  had  loft  her  protton  by  thefe  means. 

But,  in  general,  it  is  neceffary  that  the  confideration  on  which 
the  promife  is  founded  fliould  move  from  the  party  in  whofe 
favour  the  promife  is  made. 

Thus,  in  the  cafe  of  Bourne  v.  Mafon^  (d)  where  the  plaintiff" 
declared,  that  A.  being  indebted  to  the  plaintiff  and  defendant  in 
two  feveral  fums  of  money,  and  B.  being  indebted  to  A.  in  ano* 
ther  fum,  and  there  being  a  communication  between  the  par- 
ties^  the  defendant,  in  confideration  that  A.  would  permit  the 
defendant  to  fue  B.  in  A/s  name  for  the  recovery  of  the  fum 
due  from  B.  to  A.  promifed  that  he,  the  defendant,  would  pay 
A.'s  debt  to  the  plaintiff,  and  alleged  that  A.  permitted  the  de« 


I 


Rol.  Abr.  27.  l  40.  31. 1.  5* 

Lev.  210.  I  Vent.  318. 332,   T*  Raym.  302*  S.  C 

Vent.  6. 
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fcndant  to  fue  accordingly,  and  that  he  recovered :  after  verdi£l 
for  the  plaintifFy  upon  non  ajfum^t^  it  was  moved  inarreft  of  judg- 
ment, that  the  plaintiff  could  not  maintain  tl^is  a£lion  :  and  of  this 
Opinion  were  the  court,  obferving,  that  the  plaintiff  was  a  mere 
ilranger  to  the  confideration,  having  done  nothing  of  trouble  to 
himfelf,  or  of  benefit  to  the  defendant. 

So,  in  the  cafe  of  Crow  v.  Rogers ,  {e)  where  the  plaintiff  de- 
clared, that  J.  S.  was  indebted  to  the  plaintiff,  and  it.  was  agreed 
between  J.  S.  and  the  defendant,  that  the  defendant  (hould  pay  to 
the  plaintiff  the  debt  due  to  him  from  J«  S.,  and  that  J.  S.  ihould 
make  the  defendant  a  title  to  ahoufe,  in  confideration  whereof  the 
defendant  promifed  to  pay  to  the  plaintiff  the  debt  due  to  him 
from  J.  S.,  arid  then  averred  that  J.  S.  wafi  always  ready  to  per* 
form  his  part  of  the  agreement :  on  demurrer^  judgment  ^as  given 
for  the  defendant,  becaufe  the  plaintiff  was  a  (Iranger  to  the  con- 
fideration. 


Of  a  Confideration  which  the  Party  cannot  perform.    . 

m 

The  confideration  mud  be  fuch  as  the  party  to  whom  t  promife 
is  made,  has  a  power  by  law  to  perform  or  caufe  to  be  performed. 

Thus,  In  the  cafe  of  Harvey  v.  Gibbons ,  (/)  the  plaintiff  declared, 
that  he  being  bailiff  to  J.  S.,  the  defendant  in  confideration  that 
the  plaintiff  would  difcharge  defendant  of  a  debt  du^i^^^L  pro- 
mifed, 8cc.  After  verdi£l  and  judgment  for  the^r|Ail|^^  the 
court  below,  it  was  reverfed  in  B.  R.  becaufe  the  plaintiff  could 
not  difcnarge  a  debt  due  to  his  mailer."^ 

The  principle  eftablifiied  by  the  ppccedihg  cafe,  was  recognized 
by  Lord  Kenyon,  Ch.  J,  in  the  cafe  of  Nerot  v.  Wallace^  (^),  where 
the  confideration  was,  that  the  plaintiffs,  who. were  afiignees  under 
a  commiffion  of  bankrupt  againft  J.  S.  would  forbear  to  proceed  to 
have  the  examination  of  J.  S.  taken  before  the  commifSoners  cob- 
cerning  certain  fums,  with  which  J.  S.  was  charged,  and  that  the 
commifBoners  would  forbear^  and  dcfift  accordingly.  Lord  Ken^ 
yon  faid,  <<  The  ground  on  which  I  found  my  judgment  is  this ) 

{e)  Stra.  592.  See  alfo  i  Vin.  Abr.  333.  to  337.    i  Bof.  and  Pul.  loi« 
a.  c.    3  Bof.  and  Pul.  149  n.  a. 
(/)  2  Lev.  161.        ^)  3  Term  Rep.  aa. 

fbA 
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thnt  every  ptrrfon,  who  in  confidcration  of  fome  advantage,  either 
to  htrafeif  or  another,  promifes  a  benefit,  muft  have  the  power  of 
conferring  that  benefit  up  to  the  extent  to  which  that  benefit  pro« 
fvffcs  to  go  ;  and  that  not  only  in  faft,  but  law."  Now  the  pro- 
mife  made  by  the  alTignees  in  this  cafe,  which  was  the  conGdera-* 
tion  of  the  defendant's  promife,  was  not  in  their  power  to  per- 
form ;  becaufe  the  commiQioners  had  neverthelefs  a  right  to  eza* 
mine  the  bankrupt.  A  id  no  collufion  of  the  aflignecs  could  de« 
prive  the  creditors  of  the  right  of  examination,  wtiich  the  com- 
miflioners  ^'ould  procure  them.  The  aflignees  ftipulated,  not 
only  for  their  own  a£l.s,  but  alfo  that  the  commiflioners  (hould 
forbear  to  examine  the  bankrupt  but  clearly  they  had  no  right  to 
tie  up  the  hands  of  the  commiflioners  by  any  fuch  agreement. 
And  if  any  propofal  of  that  fort  had  been  made  to  the  commiiCon- 
ers,  they,  as  ading  in  a  public  duty,  would  have  been  guilty  of 
a  breach  of  that  duty  in  acceding  to  it. 


CIIAPTER 


3©  Of  Illegal  Contrasts      .  [Part  I. 


CHAPTER  Iir. 


Of  Illegal  Contrails. 


4 


ALL  contrafts  or  agreements  which  have'  for  their  o\>]tCt  anf 
thing  which  is  repugnant  to  juftice,  or  againft  the  general 
policy  of  tlie  common  law^  or  Contrary  to  the  proviGdns  of  any 
ftatute,  are  void  :  For  ex  turpi  contraEiu  a5Ho  non  oritur^  is  a  rule 
both  in  law  and  equity,  (a)  And  whenever  a  contra£t  or  agree- 
ment is  entered  into  with  a  view  to  contravene  any  of  thefe  ge- 
neral principles,  there  is  no  form  of  words,  however  artfully  in- 
troduced or  omitted)  which  can  prevent  courts  of  law  and  equity 
from  invedigating  the  truth  of  the  tranfadion. 

Thus,  in  an  aAIon  upon  a  bond  [b)  given  for  compounding  a 
profecution  for  perjury,  it  was  argued,  in  fupport  of  the  adlion, 
that  no  averment  could  be  admitted  of  the  bond  having  been  given 
for  fuch  a  conGderation,  becaufe  it  did  not  appear  in  the  condi- 
tion. But  to  this  it  was  anfwered  by  Lord  Ch.  J.  Wilm$t,  *<  that 
<<  the  manner  of  the  tranfa£tion  was  to  gild  over  and  conceal  the 
<<  truth  ;  and  whenever  courts  of  law  fee  fuch  attempts  made  ta 
*<  conceal  fuch  wicked  deeds,  they  will  brulh  away  the  cobweb 
<<  varnifh,  and  (how  the  tranfadions  in  their  true  light.  This 
*'  is  an  agreement  to  flifle  a  profecution  for  wilful  and  corrupt 
*<  perjury,  a  crime  mod  detrimental  to  the  commonwealth  i  for 
**  it  is  the  duty  of  every  man  to  profecute,  appear  againft,  and 
<<  bring  offenders  of  this  fort  to  juftice.  This  is  a  contralto 
<'  tempt  a  man  to  tranfgrefs  the  law,  to  do  that  which  is  inju- 
<<  rious  to  the  community :  it  is  void  by  the  common  law ;  and 
<^  the  reafon  why  the  common  law  fays  fuch  contraAs  are  void,  is 
•<  for  the  public  good,      fou  Jball  not  Jlipulate  for  iniquity.     All 

ia\  See  Fonbl.  Treat,  of  Equity.  I.V.  6k.  t.  c.  4.  f.  4..  n.  y. 

\b}  Collim  V.  JBlanicm,  aWils.  341. 347.  Seealfo  1  P.  Wins.  156.  a2o» 
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'<  writers  upon  our  hw  agree  m  thiS|  no  polluted  hand  mall  touch 
*•  the  pure  fountains  of  juUicc." 

But,  a  contract  or  agreement  mud  be  unlawful  at  the  time  of 
making  ity  otherwife  It  cannot  be  fet  afide ;   for^  it  is  faidy(r}  the^ 
law  knows  of  no  contract  but  what  was  good  or  had  at  the  time  of 
tie  central  made ;  it  cannot  be  one  or  otherj  according  to  a  fub- 
iequent  contingency. 

■ » 

In  this  chapter  it  will  only  be  neceflary  to  take  a  general  view 
firfty  of  contrafls  and  agreements  which  are  void  by  the  commoa 
law  ;  and  fccondly,  of  thofe  which  are  prohibited  by  ftatute* 

In  conGdering  thofe  which  come  under  the  firft  c1afe»  It  is  hard- 
ly neccfTiry  to  date  that  every  contrail  or  agreement  which  has 
for  Its  obje£k  any  thing  forbidden  by^the  law  of  God :  as  to  commit 
murderi  theft,  perjury,  or  the  like,  is  void  by  the  common  law. 
Therefore  if  a  man  is  under  an  obligation  to  p^iy  to  another  ^oL  if 
he  will  kill  or  rob  fuch  a  perfon  \  this  is  a  void  obligatioui  and 
creates  no  right,  {d) 

The  common  law  alfo  prohibits  every  thing  which  1$  unjuft,  or 
ecntra  bonos  mores*  Therefore  a  contrail  or  agreement  which  is 
made  in  contravention  of  thefe  general  principles  is  void :  for 
inftancc,  if  A.  promiie  in  con&deration  of  ao/.  paid  to  him  by  B, 
he  will  pay  B.  40/.  if  he  docs  not  beat  J.  S.  out  of  fuch  a  clofe : 
this  is  illegal  and  void,  [e) 

Soj  if  A.  requeft  B.  to  beat  another^  and  promlfe  to  fave  him 
Jiarmlefs;  this  is  a  void  confideratiouj   for  the  a£l  is  unlaw* 

ftil.  (/) 


/ 


But,  itisfaid,  (^)  if  I  requeft  another  to  enter  Into  B.'s  land^ 
and  in  my  name  to  drive  out  the  beafts,  and  impound  thrm,  and 
promife  to  fave  him  harmlefsj  this  is  a  good  ajfum^t^  though  the 
a£l  is  tortious. 

Future  Cohabitation^  Wr.]  Contra£ts  entered  Into  with  a  view  to  fu- 
ture cohabitation  and  proftitution  are  illegal  andvoid^as  being  againft 

[t)  Per  Cur.   10  Mod.  67.     Sec  alfo  Bui.  N.  P.  146. 
id)  Fitzh.  Abr.  tit.  Obligation  i^.         [e)  a  Lev.  174. 
(/;  Hutt.  56.  (^)  Ptr  HoUrt,  in  OK  caf^  of  Hutton  and  ffWA, 

Wm.  49. 

public 
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Public  morality,  {h)  But  an  engagement  merely  by  way  of  repa« 
ration  for  paj}  fedu£lion  and  cohabitation  is  valid  ;  for  this  is  no 
more  than  what  a  man  oughtj  in  honor  and  confcience^  to  do.  (i ) 

So,  a  contra£b  for  the  ufe  and  occupation   of  lodgings  which 
■  ^rc  let  cxprcfsly  fpr  the  purpofes  of  proilitution,  is  void.  (i)y 
But  an  agreement  to  pay  for  the  waOiing  and  getting  up  of  ex- 
y  '  penfive  articles  6f  drefs  for  a  proftitute  is  valid,  though  it  be 

'    --       known  to  the  party  by  whom  the  work  is  done,  that  the  drefles  arc 
to  enable  her  to  appear  at  public  places,  &c«  (/) 

A  contrail  foV  the  fale  of  prints  of  an  immoral  and  libellous  tetio 
dency  has  alfo  been  holden  to  be  illegal  and  void,  (m) 
^  So,  all  contracts  and  agreements  which  have  for  their  objc£k 

any  thing  contrary  to  principles  oi found  policy  arc  void  by  the  com- 
mon law.  {n) 

* 
Refiraint  of  Trade. "]  Under  this  defcription  may  be  ranked  con- 
tracts which  bind  any  to  a  total  refiraint  of  trade  j  for  all  fuch 
obligations  are  contrary  to  principles  of  naiiorial  policy  ;  one  great 
obje£^  of  which  is  to  encourage  and  promote  trade.  There-^ 
fore  it  has  been  holden,  that  a  promife  or  obligation  which  binds 
'.  y  .      any  to  a  ;r&/^/ refiraint  of  trade,  whether  for  a  limited  time,  or 

,  yc  *-  -  c,  generally,  is  unlawful  and  void,  [p)  But,  if  a  man  for  a  good 
conGderation  retrains  himfelf  from  the  exerclfe  of  his  trade  in  a 
particular  place,  this  is  lawful :  for  the  policy  of  the  nation  is  not 
concerned  In  what  place  a  man  exercifes  his  calling.  And  there 
may  happen  inftances  wherein  fuch  a  contraft  may  be  ufeful  and 
beneficial ;  as  to  prevent  a  town  from  being  over-ftocked  with 
any  particular  trade :  Or,  in  the  cafe  of  an  old  man,  who,  per- 
ceiving himfelf  under  fuch  circumflances  of  body  or  mind,  at 
that  he  is  likely  to  be  a  lofer  by  contmuing  his  trade,  will  find 
it  better  to  part  with  it  for  a  coxifideration  \  that,  by  felling  his 


(A)  Wallers.  PerMtUf  3  Burr.  1568.  Sec  alfo  a  Vef.  160.  5  Vet 
jun.  293. 

(/)  Armanddle  v.  Harrit,  2  P.  Wms.  432.  Crayv,  Rooke,  Forrcdi  153. 
Turner  v.  Vaushmit  2  Wilf.  339. 

(i)  I  Efp.  Rep.  13.  Ni.  Pri.  Abr.  59,60.  Et  vide  pqfl,  Part  III.  tit, 
Uf^  aad  Ocetipation.  (/)  i  fi'of.  audPul.  340. 

(j»)  Per  Lawrence  Juft.  in  Pores  v.  yotneSf  4  Efp.  Rep.  97.  vide  po9^ 
Part  Iir.  tit.  Goods  fold,  &c.         {n)  Cowp.  39. 

(0)  Vide  MiUbelt.  ReynoUs^  1  P,  Wms.  181.  Et  pofl.  Part  III.  tit. 
CoiKfias  b  Rofbaiat  of  Trade. 

€u(toni| 


^-. 


C^p.  IS.]  vud  if  tie  cammon  Law. 


S3 


Cttftolh,  he  may  procure  to  himfclf  m  livelihood  which  he  might 
yrooabJy  have  loft  by  trading  loager.  (/) 


Bjtfirmnt  rf Marriagi,'}  Upon  the  (ame  principle  of  puUic ^^^j^^ 
the  common  law  makea  void  all  contraA<  and  agreements  which 
tttally  reftrain  a  perfen  from  marrying ;  or  from  marlf  ing  any 
body  except  a  particular  perfon,  without  impofing  an  obligation' 
to  flunrry  that  particular  perfon  :  Thus,  where  A.  promifed  B» 
diat  he  wouM  not  marry  with  any  perfon  befidrs  htffelf ;  if  ho 
did>  he  agreed  to  pay  her  looo/.  In  an  adion(^)  of  covenant 
upon  this  contrad*  the  Court  of  Kvi^s  Bench  held>  that  this  waa 
aa  agreement  in  reftraintof  marriage  ;  for  it  was  not  a  covenant' 
to  marry  the  plaiiititf'}  but  not  to  marry  any  one  elfe :  and  yet 
flic  was  under  no  obligation  to  marry  him  ;  fo  that  it  ileiirained 
liim  feom  marrying  at  ali»  in  cafe  (he  had  chofcn  not  to  permit 
kim  to  oaarry  her. 

Msrriagi  brocage  Controls.']  So  alfo,  all  marriage  brocage  contraHs 
ttie  void,  (f )  Thefe  contrails  are  fo  called  from  the  circumdince  ' 
ef  tiidr  promifing  a  reward  to  a  perfon  if,  by  reafon  of  the  in« 
flncBCc  which  he  may  poflefs  over  one  of  the  parties  to  the  match^ 
which  is  fought  to  be  accompKflied,  he  can  procure  a  marriage  be* 
twcdi  tbciA*  They  are  alfo  c<Hifidered  to  be  of  a  very  per* 
mckNU  tendency,  by  being  the  oCcaGon  of  many  Unhappy  mar* 
fiages. 

&tmmacsi  Contraffs*']  So,  iXi^moniaeal  contrsSs  are  void :  Thuf» 
where  the  confideration  of  the  contra£fc  was,  that  the  plaintiff 
would  procure  the  defendant  to  be  prefented  and  inftituted  to  a 
^  diapelf  which  was  a  dofiative  in  the  king's  gift  j  it  was  adjudged 
illegal,  on  the  ground  of  its  being  fimony,  and  therefore  inca^ 
puble  of  fuppocting  an  Bjfumifit.  {s) 


Ip)  Vide  MitciiiT.  RMnoidt.  i  P.  Wms.  191.     jfez/j^.  Part  III.  tftf 
Centrals  in  Reftraint  of  Trade. 

iq)  JLovfe  V.  Feen,  4.  Bur.  1125.    Sec  tUb  a  Vem.  101. 115.  1  £<♦ 
Ci.  Abr.  248.    1  Atk  187.    a  Atk.  538.  540.    10  Vef  juo.  429 

(r)  Sec  Jrmddy,  TmiiSan^  1  Ch   Rep.  47.    ffati  t.  Pater,  3  tev. 
411.     Show.  P.  C.  76.  4  Bro.  P.  C.  144  Pvocd. 

(x)  Cro.  Car.  337;  353  361.    1  Rol.  Abr.  18. 1.  5;.    Sec  alfo  the  ctfe 
of  />.Vi^  T.  Btfhp  of  London,  Cunningham'*  Law  of  Simony,  ^t    4  T«.rtn 

Vol..  I.  D  Maintcnam 
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.  MdnUnante  of  Suits  ]  So,  all  contraQs  and  agreements  far 
ihi  maintenance  of  fuitSy  are  illegal  and  void,  [t)  Maintenance  is  an 
officious  intermeddling  in  a  fuit  that  no  way  belongs  to  one,  b^ 
maintaining  or  ailifting  cither  party  with  money  or  otherwife^  to 
profecute  or  defend  it.  It  is  an  ofiirnce  ^ainft  public  juftice,  as  it 
keeps  alive  {liif«  and  contention,  and  perverts  the  remedial  pro« 
cefs  of  the  law  into  an  engine  of  oppreffion.  A  man  may,  how« 
ever,  maintain  the  fuit  of  his  near  kinfman,  fcrvantt  or  poor  neigh- 
bour, out  ci  charity  and  compaflion,  with  impunity.  And  any 
agreement  made  in  refpeft  of  fuch  maintenance  is  valid,  (r/) 

ContraRs  made  to  prevent  the  due  eourfe  of  ju/Hce^  C^r.]  So^ 
every  agreement  orpromife  whiei  is  made  with  a  vienv  to  prevent  the 
due  eourfe  ofjufiice  is  illegal :  As,  if  A.  promifc  B.  money  in  coa^ 
£deration  that  he  will  not  ^ve  evidence  in  a  caufe  i  fuch  pro* 
mife  cannot  be  enforced ;  it  being  unlawful  and  iniquitous  for  any 
man  to  fupprefs  teftimony  in  any  caufe.^(t;) 

So,  a  promife  made  by  the  friend  of  a  bankrupt,  when  he  was 
on  his  laft  examination,  that  in  confideration  that  the  affignees 
and  commiflSoners  would  forbear  to  examine  him  touching  certain 
fums  which  he  was  charged  with  having  received,  and  not  account* 
ed  for,  he  would  pay  fuch  fums  as  the  bankrupt  had  received  and 
not  accounted  for,  is  void,  as  being  againft  the  po\icy  of  the  bank- 
rupt laws.  For  the  intention  of  the  legiflature  was  that  the  credi* 
tors  (hould^have  the  full  examination  of  the  bankrupt,  as  to  the 
ftate  of  his  efiefks  and  the  difpofition  of  them  $  whereas  the  pro- 
mife in  this  cafe  would  be  to  induce  the  affignees  and  commif- 
fioners  to  forbear  idng  their  duty,  (tv) 

But  a  covenant  by  a  friend  of  a  bankrupt  to  pay  all  his  creditors 
their  full  debts,  in  confideration  that  (hoy  will  not  proceed  any 
further  under  the  commiflion  is  lawful,  {x) 

ContraBs  with  Sheriffs^  Wf  ]  So,  if  a  ihcriff  for  xo/.  promife 
.that  a  prifoncr  fiiall  ef\:ape,  this  promife  is  unlawful  and  void,  (y) 

(/)  See  X  Leon.  179.  by  355.  b.         (u)  Sec  1  Hawk.  P.  C.  cap.  83. 
(v)  I  Leon.  180.         {w)    Aeroiv.  U^allace,  jJIcrmilep.  17. 
.  (xT)  Kav€  V.  BoJlon.   6  Term  Rep.  i  j^.    0^4^    ^dr 
(^J  10  Co.  102.    Cro.  £1   199. 
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SOf  where  A*  is  in  execution  at  the  fait  of  B. ;  and  C^  in  con« 
lideration  that  the  gaoler  will  permit  A.  to  go  at  large,  affamesand 
promiies  to  him  that  A.  (hall  pay  the  debt  at  a  certain  day«  and 
dial  he  the  faid  C«  will  fare  the  gaoler  harmlefs  }  this  promife  it] 
▼oidy  becaufe  the  confideiation  isagaiijSt  law.  (z) 

So  alfo,  a  promife  to  a  bailiff  to  give  him  a  fum  of  money  to 
accept  bailj  is  void ;  it  being  the  duty  of  the  Iheriff  to  take  good  and 
£afficient  bail  when  tendered  to  him.  (a) 

So,  if  A.  obtains  a  judgment  againll  B.,  and  thereupon  takes  out 
VBt^ieptf  and  delivers  it  to  the  under^flieriff,  who  by  virtue  there^ 
of  feizes  certain  goods  of  B.|  and  afterwards  the  under^Oieriff,  in 
coofideralion  that  A.  will  take  out  a  new  elegit^  and  deliver  it  to 
htflu*  pTomifes  to  caufe  and  procure  the  faid  goods  to  be  found  by 
ioqaifitioii,  and  to  deliver  the  fame  to  fuch  perfon  as  A.  (ball  ap- 
pointy  &c. ;  this  promife  is  agatnft  law,  being  to  do  a  thing  againft 
the  doty  of  lus  place,  by  which  he  is  bound  to  return  an  indiffcr* 
eat  and  equal  jury  between  the  parties  *,  and  though  part  of  the 
prooiiie  was  to  do  a  lawful  a£i,  yet  that  depending  upon  the  other 
part^  which  was  illegal,  makes  the  whole  void,  {b) 

But  a  oontraA  to  indemnify  a  (heriff  in  the  dobg  of  a  lawful 
a&  u  good. 

Thna,  where  a  plaintiff,  in  an  aAion,  pointed  out  particular 
goods,  and  defired  the  (heriff  to  take  them  under  z  fieri  facias:  and  in 
coofideration  that  the  (heriffwould  take  them,  the  plaintiff  promif- 
cd  to  imdemnify  him ;  this  w^s  held  a  valid  promife  \  for  the  plain- 
tiff having  pointed  out  the  goods,  and  required  the  (heriff  to  take. 
them  in  execution,  it  was  reafonable  that  he  (hould  fave  the  (heriff 
bannkfs.  (c) 

So,  where  A.  was  atrefted,  and  C,  in  con(ideration  that  the  bail- 
iff would  fufier  A.  to  continue  in  the  houfe  of  C.  till  the  next  mom- 
ijigy  promifed  that  he  would  then  deliver  A.  in  fafe  cuftody  to  t{i4 


f«)  YeW.  197.    2  Bulft.  213.  , 

{a)  Smiths   SMeJburjt  2  Bur.  924.     1  Bl  Rep.  ^04    S    C.      )' 

(i)  T  Jooci  74    Cart.  22 j^. 

\^}  Cro.  Jac.  652.     Sec  alfo  1  \A.  Raym   279.     ' 

D  2  bailiff; 


*, 
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bailliF ;  this  was  held  to  be  a  lawful  con(iderat>ion  1  for  it  (hall  not 
be  intended  that  the  bailiff  waa  ever  abfent  from  B.,  fo  that  it  coukt 
be  no  efcape.  {d) 

Trading  ivith  the  Enemy,']  All  trading  trnth  the  JubfeBs  cf  an 
enemy* J  country ^  mthaui  the  hinges  licenfe^  is  illegal.  Therefore  a 
policy  of  infurance  on  enemy's  property  is  void.  (/} 

It  is  alfo  illegal  for  a'  fubje£l  in  tme  of  war^  without  the  1iing^» 
licenfei  to  bring,  even  in  a  neutral  Oiip,  goods  from  an  enemy's 
port}  which  were  purchafed  by  his  agent  refident  in  the  enemy's 
■^untry,  after  the  commencement  of  hoftiiities ;  aithougb  it  majp 
not  appear  fhat  they  were  purchafed  of  an  enemy.  (/) 

But|  a  neutral  fubjed  refiding  in  the  enemy's  country,  and  car* 
ry  ing  on  trade  there  in  partnerfliip  with  an  alien  enemy,  may  in- 
fure  his  intereft  in  the  joint  property,  {g} 

Wagers.']  All  wagers  which  have  a  tendency  to  ineite  a  breach 
of  the  peace,  or  which  are  contrary  to  principles  of  found  policy 
or  morality,  are  illegal,  and  void  by  the  common  law :  ac,  if  a 
wager  be  laid  on  the  event  of  a  battle  ;  {h)  or  upon  the^fex  of  a 
perfon-,  (/'}  or  upon  the  event  of  war  or  peace  ;(i)  cnr  of  an  ckc* 
tion  of  members  to  ferve  in  parliament ;  (/)  or  refpeAing  the  p«o» 
duce  of  any  branch  of  the  revenue ;  (»)  thefe  are  unlawful  and 
void. 

» 

So,  if  a  wager  is  made  merely  as  a  colour  to  difguife  an  ille- 
gal  tranfa£iion,  as  (imony,  bribery,  ufury,  or  the  like,  they  are 
equally  void,  (n) 

But,  in  general,  a  wager  may  be  conBdered  as  legal  if  thcfiifc* 
jeft  of  it  has  no  immediate  tendency  to  a  breach  of  the  peace,  or 

.  (d)  iSid.  152.    I  Keb.483.    i  Lev.  98. 

(e)  8  Term  Rep.  548.  6  Term  Rep.  23.  4  Eaft.  401.  4«7.  B"^ 
fee  Salk  46.  Ld.  Raym  282.  Bac.  Abr.  tit.  Alien.  D.  as  to  the  dif- 
ttndlion  between  alien  friend  and  alien  eneiny^  Sec. 

(/)  P#///T.  Eell,  8  Term  Rep.  548.         (g)  6  Term  Rep.  413. 

f/>)  5  Term  Rep.  405.        (i)  Cowp.  729. 

(i)   i.Tenn  Rep.  57.  n.  b.         (/)  1  Term  Rep.  56, 
.  (»)  2  Term  Rep.  610.    a  Bof.  a»d  Pui.  130.         (n)  Covep.  39* 


t» 
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to  zSEeBt  the  feelings  or  intereft  of  a  third  perioQ ;  and  is  not  con* 
tnxj  to  the  principles  of  morality  or  found  policy.  («} 

Fraudulent  Controls,'}  ContraBs  which  are  infeSei  with  fraud 
mrt  void  hth  at  law  and  in  equity :  for  the  baGs  of  all  dealings  ought 
•CD  be  good  faith. 

Tlictefore»  where  two>futlers  {p)  to  feveral  regiments  of  militia 
{who  as.  fttch  were  entittbd  to  ceruin  forage  of  oats  and  hay  for 
^rcn  horfes  daily  out  of  the  king's  magazine  belonging  to  the 
€aiDp)  entered  into  an  agreement  with  the  perfon  who  fumi(bed 
and  fopplicd  the  magazine,  that  the  futlers  would  abftain  from 
taiung  the  forage»  or  fuch  part  thereof  as  they  ihould  think  fit, 
and  would  leave  the  fame  to  be  the  property  of  the  perfon  fupply^ 
ing  them,  and  thacbe  flwuld  pay  and  allow  them  ^{d.  by  the  ra- 
tion^  for  erery  ration  to  which  they  Oiotild  be  entitled,  ahd'^fch  ' 
they  flioald  ib  leave  at  the  magazine  :  this  was  held  to  be  a  cor* 
nipt  agreement  between  the  parties,  as  having  for  its  ohjcGt  the 
cheating  of  government,  by  taking  a  compofition  for  the  forage 
0f  the  whole  number  of  horfes  allowed,  whether  they  were  kept  or 
not)  which  was  a  clear  fraud  upon  the  public. 

So,  where  goods  are  put  up  to  fale  by  public  auction,  under  the 
ttfttal  conditions,  viz.  "  that  the  higheft  bidder  (hall  be  the  pur*   ^  - 
«  chafer/'  if  the  owner,  or  any  third  perfon  on  his  behalf,  fecretlj    /> 
attend   the  fale  and   bid  for  the  goods,  in  order  to  enhance  the 
jmce,  it  is  a  fraud  upon  the  real  bidders ;  and  the  fale  is  therefore 
foid.(}) 

So,  if  A.  agree  to  purchafe  goods  of  B.  at  a  certain  fum  for  the 
benefit  of  C. ;  any  fecret  agreement  between  B.  and  C.  that  the 
latter  (hall  pay  a  further  fum  for  them  is  void,  as  a  fraud  on  A.  \ 
and  C.  is  not  liable  to  pay  fuch  further  fum.  (r) 


[p)  Vide  the  cafes  on  this  fubicft  pofi.  Part  III.  tit.  Wagers  and  Mo. 
ncy  had  and  received  upon  illegal  Wafers. 

{p)   W'tWu  and  another  v.  Bnldnmn,   Doag.  450. 

iy,  Bexwells,  Chri/i'te^  Cowp  395.  Howard  v.  C^it,  6  Term  Rep. 
642.  S  P.  But  fee  I  Fonbl.  Treat  of  £q.  1  Bk.c.  4.  f.  4*n.x.  Chri/tie 
▼.  the  Attorney  General,  6  Bro.  P.  C.  520 

(r)  y Of  it/on  7,Duchaircr  3  Term  Rep.  551. 
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So^  an  agreement  to  pay  fo  much  in  the  pound  for  recommend** 
/  ingcuftomers  to  purcbafe  goods,  is  faid  {s)  to  be  illegal ;  (ucheiv- 
-^   gagtments  having  a  tendency  to  enhance  the  price  of  the  goods) 
and  confequently  a  fpecies  of  fraud  upon  third  perfons. 

So,  if  all  the  creditors  of  an  infolvent  confentto  accept  a  com^ 
poficion  for  their  refpeflive  demands  upon  an  afiignment  of  his  ef« 
ff  ds  by  a  deed  of  truft,  to  which  they  are  all  parties,  and  one  of 
thttHi  before  he  executes,  obtain  from  the  infolvent  a  promiflbry 
note  for  the  refidue  of  his  demand,  by  refufing  to  execute  till  fuch 
note  be  made  ;  the  note  is  void  in  law,  as  a  fraud  onthexeft  of 
the  creditors ;  and  a  fubf^quent  pronyfe  to  pay  it  is  a  promiGe 
without  confideration,  and  therefore  will  not  fupport  an  ac* 
•lion,  (t) 

PrauduUnt  Reprefetitatim  and  Concealment  if  material  Circum^ 
ponces.]  The  only  remaining  circumftance  which  need  be  noticed 
in  this  general  view  of  the  fubje£l  i$  the  fraudulent  reprefentation^  or 
oonceatrHMtrf  material  circumjiances^  whjch^  it  is  faid^  {u)  vitiate/ 
all  contrails.  For  it  is  a  fule,  that  each  of  the  contracting  parties 
is  bound  to  difclofe  faithfully  to  the  other  all  material  circum* 
ftan'ces  within  his  knowledge  refpe£ling  the  fubje£t  matter  of  the 
eohtra£i ;  and  if  this  be(p^mitted  either  from  defign,  negle^  or 
necldent,  the  contra£t  isZvoid, 

With  refped,  however,  to  concealment,  it  is  apprehended  that 
the  rule  only  applies  to  cafes  ^f  concealment  of  material,  circum* 
ftances  which  are  excluftvely  within  the  knowledge  of  one  of  the  coa- 
tradiing  parties}  and  does  not  extend  to  cafes  of  fales,  where 
/  both  parties  infpeQ  the  commodity  bargained  for,  and  each  exercifes 
\his  own  judgment  as  to  the  quality  and  value,  &c\^  and  where  bo 
OTOeit  is  cfra^ifed  by  either  party^  (v) 

f/>    Per  Lord  Elhfjborougbf  Wylurd^.  Stanton,  4  Efp.  Rep.  179. 

(/)    Cockjboti  V.  Bennett  3  Term  Kep.  763.    Jachfon^.La^as,  4T<rm 
Rfp.  i6f)      i.euejiers.  Roje^  4  E?A    572.8.?.  ^Ut/^  to 

(yj  P(r>  r<//^/,  JuA.  2  B).  Rep.  465.  C^c^alfoaP^Wms.  17Q.  Doug.  260. 
r  Term  Krp  12.    Skin   327. 

(ti    ViJe  2  131  L  om  451.     3  Bl.  Com.  166.     E$  vuU  p^^  Part  III, 
tit.  Warraoty.    Set  alfo  Sugdtu'sLaw  of  Vendors,  i  aJ.  ig* 

Having 
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Having  now  Oiown  .  what  contrads  and  agreements  are  Yoid  at 
lihe  common  law^  I  fliatl  proceed  to  point  outtbofe  which  are  made 
Toid  hj  ftatute.  ^ 

i 
It  18  faid  'w)  that  erery  contrad  made  for  orabout  any  matter 

or  thing  wbtdi  b  prohibited  and  made  unlai^fal  by  any  ftatute,  is  a 

▼oid  contrafl,  though  the  ftatute  itfietf  dH^th  not  mention  that  ijt 

{hail  be  fo,  but  only /infliCts  a- ^nalty  on  the  offender  j  becaufe.m 

penalty  implies  a   prohibitioi^  though  there  are  no  prohibitory  | 

words  in  the  ftatute. 


So,  a  contraA  which  is  declared  by  a  particubr  ftatute  tp  be  il« 
legal,  is  not  made  good  by  a  repeal  of  that  ftatute  after  chc  coo« 
tradl  has  been  executed,  {x) 

Sale  rf  Officts^  {^c]  By  the  ftatutes  iz  R.  i.  c.  2.  and  5  anA 
6  Ed.  6.  c.  16.  ibe  fale  of  ctrtain  puUic  offices^  and  the  deputm^ 
Uoms  thereof^  are  prohibited ;  and,  by  the  latter  ftatute,  it  is  eu- 
a£lcd  that  all  agreements,  covenants,  bonds,  or  aflurance  for  any 
of  the  faid  offices,  or  the  deputation  thereof,  flull  be  void.  (^) 

By  the  ftat.  23  Hen.  6.  c.  9.  the  flieriff  is  direAed  to  let  out* 
of  prifon  all  pcrfons  by  them  arrefted  on  mefne  procefs,  or  by 
caufe  of  indidlaient  of  trcfpafs,  upon  reafonable  fureties  of  fuf- 
ficient  perfons.  And  it  is  enaded,  <*  that  no  (heriff  fliall  take  any 
^obligation  for  ally  caufe  therein  dircAed,  but  only  to  themfelres^* 
^  of  any  perfon,  nor  by  any  perfon  which  <hall  be  in  their  ward 
^  by  the  courfe  of  the  law,  but  by  the  name  of  their  office,  and 
*'  upon  condition  written,  that  the  faid  prifoners  Oiall  appear  at 
^  the  day  contained  in  the  writ,  bill,  or  warrant,  and  in  fuch  places 
<<  as  the  faid  writs,  bills,  or  warrants,  ihall  require.  And  that  if 
*<  any  of  the  faid  (heriffs,  or  other  officers  or  minifters,  take  any 
^  obligation  in  other  form,  by  colour  of  their  offices,  it  (hall  be 
••void." 


(«;)  Ptr  HoU.  Ch.  J.  Carth^  252.  (*)  i  H.  fil.  6y. 

(y)  For  the  cafes  upon  this  fubjcd«  wde  pofi^  Part  IIL  tit.  Cimtr4Bt 
nffe^wg  ibe  Sale  rf  OJp^u^  CmaraEtt  with  SUrtJi^  tie. 

D  4  XTpOtt 
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_  _  * 

Upon  th^  ftatute  it  has  been  holden,  that  if  a  Aieri6F  let  a  pri« 
foner,  who  is  not  bailable,  go  at  large  upon  his  fingle  bond »  fuck 
obligation  is  void,  (z) 

» 
This  (latute  alfo  extends  to  promif^s,  as  well  as  to  obiigati^fUi 

and  accordingly  it  has  been  holden,  {a)  that  an  agreement  ill 
writing  to  pat  in  good  bail  for  a  perfon  arrefted  on  mefne  procefs^ 
at  the  return  of  the  writ,  or  furrender  the.  body,  or  pay  debt  and 
cofts,  made  by  a  third  perfon  with  the  bailiiF  of  a  flieriff,  in  cpn- 
fideration  of  his  difcharging  the  party  arrefted,  was  void  by  the 
ftatute  of  Hen.  6,  \  for,  fince  the  pafll^g  of  that  ftatute,  the  ufage 
has  been  to  take  the  fecurity  by  bond ;  aiid  that  bond,  by  the 
wotds-of  the  iiatote,  rouft  be  entered  into,  to  the  {heriff,  or  to 
fu^h  officer  as  has  the  return  of  procefs;  whereas  here  was  no 
bond,  but  a  mere  fimple  contrad,  and  that  with  the  (heriff's  of- 
ficer \  and  farther  the 'bond  muft  be  given  only  for  the  appearance 
of  the  party,  and  for  no  other  purpofe. 

♦  UJiiry.']  By  i2  Ann.  ft.  2,  c.  i6,  to  prevent  ufury^  it  is  en- 
abled, "  that  no  perfon  or  perfons  wfaatfoever,  upon  any  contrad^ 
<*  fliall  take  directly,  or  iudireftly,  for  loan  of  any  monies,  wareSy 
<*  merchandize,  or  other  commodities  whatfoever,  above  the  value 
^  of  5/.  for  the  forbearance  of  100/  for  a  year,  and  fo  after  that 
«  rate  for  a  greater  or  lefler  fum,  or  for  a  longer  or  ftiorter  time  j 
<*  and  that  all  bonds,  contra3s,  and  aflurances  whatfoever,  made 
<<  for  payment  ot  any  principal,  or  money  to  be  lent  or  covenanted 
1*  to  be  performed  upon  or  for  any  ufury,  whereupon,  or  whereby 
*<  there  fliall  be  referved  or  taken  above  the  rate  of  5/.  in  the  hun* 
*^  dred,  as  aforefaid  fhali  be  utterly  void.*' 

Thefe  leftriQions,  however,  do  not  apply  to  contrafts  made  in 
foreign  countries ;  for  on  fuch  contrails,  our  courts  will  direA 
the  payment  of  intereft  according  to  the  law  of  tlie  country  in 
which  fuch  contraft  was  ma*de.  [b)  Thus,  Iri/by  American^  Turk* 
ijbf  and  Indian  intereft  have  been  allowed  in  our  courts  to  the 
amount  of  even  1 2/.  per  ftnt.    For  the  moderation  or  exorbitance 


'%)  10  Co.  100. 1>.  (a)  Rageti  v.  Reeva,  i  Term  Rep.  418. 

\b)  I  P.  Wms.  395.      See  alfo  Fonbl.  Treat,  of  Eq.  1  bk,  c  4.  f.  7. 
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of  intereft  depends  upon  local  circuinftai)ce8»  and  the  refnlal  to 
enforce  fuch  contrails  would  put  a  ftop  to  all  foreign  trade,  (r) 

• 

Every  fecttrity  given  upon  an  ufurious  confideration  is  fo  conta^ 
minated  by  it,  that  the  ftatute  of  ufury  makes  the  fecurity  abfo- 
lately  null  and  void  i  fo  that  it  cannot  be  enforced  by  law  by  any 
perfon.  however  innocent.  Therefore,  it  has  been  held,  (i/)  that  %JLU\m?^^ 
a  bill  of  exchange,  or  a  promiflbry  note,  given  upon  an  ufurious  ^V-  ^  S 
confideration,  is  void,  even  in  the  hands  of  an  indorfee  for  a  v^ 
luabk  confideration  without  notice  of  the  ufury. 

But  if  a  bill  of  exchange  has  been  given  for  a  hona  Jide  confi* 
deration,  ufury  in  any  of«  the  intermediate  indorfements,  (hall  not 
avoid  ic  in  the  hands  of  a  bona  Jide  indorfee^  in  an  a^iion  againft 
the  acceptor,  (e) 

Gaming.'}  Gaming  is  alfo  prohibited  by  ftatute,  though  at  com- 
mon law,  the  playing  at  cards,  dice,  &c.  when  prafiifed  inno<» 
cently,  and  as  a  recreation,  is  lawful  if  it  be  not  within  the  re* 
ftridion  of  atiy  ftatute.  (/)  But  as  the  pradiice  was  found  to  en^ 
courage  idlenefs  and  other  vices,  the  ftatute  33  Hen.  S,  c»  ^ 
reftrained  it  anM>ng  the  inferior  fort  of  people.  Gentlemen  ^wcrct 
however,  ftill  left  free  to  purfue  it,  until  the  16  Car.  2.  c.  7.  bj 
which  it  is  ena£led,  that  "  if  any  perfon,  by  playing  or  bettings* 
fliall  lofe  more  than  100/.  at  one  time,  he  fiiall  not  be  compellaUo 
to  pay  bis  lofs,  and  the  winner,  fliall  forfeit  treble  the  value }  on« 
moiety  to  the  king,  the  other  to  the  informer."  This  provifion  of, 
the  kgiflature  was,  however,  foon  found  to  be  infufljcient  to  its 
purpofe :  it  was  therefore  enafied,  by  the  ftat.  9  Anne,  c.  14^ 
**  that  adl  bonds,  and  other  fecurities,  given  for  money  won  at 
^  play,  or  money  lent  at  the  time  to  play  with,  ihould  be  utterly 
^  void  3  that  all  mortgages  or  incumbrances  of  lands,  made  upoq 
^  the  fame  confideration,  ihould  be  and  enure  to  the  ufe  of  thp 
^  mortgagor,  and  that  if  any  perfon  at  one  time  lofe  xoA  at  playg 
«  he  may,  within  three  months,  lue  the  winner,  and  recover  i| 
^  back  by  a£lion  of  debt  ^t  law :  and  in  ^fe  the  lofer  does  noftt 

%      %. 
(^)  See  Sta6leton  v.  Canwaj^,  3  Atk.  727.     Tonbl.  Treat,  of  Eq. 

bk.  5.  c.  1. 1.  ^'^^^L  ^^H^tfft 

!J    JLovje  y.li^^^^oug.  736.     See  alfc^^HHpxg;.  n.  i. 
f ;  ^Danitl  V.  ^^^^K  1  £fp.  Rep.  374.    BHilo  Parr  v.  EKafon^ 
I  Eaft,  92.  S.  P^B^)  a  Vfut.  175.  Bulling  v.  ^rg/»,  \  Efp.  Rep.  235. 

^«  within 

\ 
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•*  within  the  time  limited,  fuc  afid  profecate,  any  other  perfon 
««  may  fue  tlie  winner  for  treble  the  Aim  fo  loft;  and  the  winner 
*<  is  obliged  and  compelkible  to  anfwer  upon  oath  any  bill  or  bills 
«  filed  agaihft  him  for  difcdvering  the  fam  or  fums  of  money,  or 
^  other  thing,  fo  won  by  him  at  play.'' 

Subfeqoent  ftatutes  have  fuperadded  further  penalties  to  reftrain 
this  fafliionable  vice }  "  which,''  Sir  William  ^lackftom  obfervcs,  {g) 
«  may  (hew  that  our  laws  againft  gaming  are  not  fo  deficient  as 
«<  ourfdves  and  our  magiftrates  in  putting  thefe  laws  in  execu* 
**  tion/' 

It  IS  obfervable,  that  the  ftat.  16  Car.  2.  declares,  that  the  con- 
trail for  money  loft  at  play,  and  all  fecurities  giveafor  it,  (haU  be 
ottjcrly  void  \  but  the  ftat.  9.  Anne,  confines  itfelf  to  xht  fecurities 
for  money  won  or  lent  at  play.  Upon  which  it  has  been  deter- 
mined, that  though  both  the  fecurity  and  the  contract  are  void 
as  to  money  won  at  play,  only  the  fecurity  is  void  as  to  money 
knt  at'phiy  \  and  that  the  contrail  remains,  and  the  lender  may 
maintain  his  a&ion  for  it.  {h) 

Thefe  ^€ts  having  declared  the  fecurity  void,  it  may  be  ob« 
ferved,  that  a  bill  of  exchange  given  for  money  won  at  play, 
cannot  be  recovered  upon,  though  in  (he  hands  of  an  indorfee  for 
a  valuable  confideration,  and  who  is  totally  ignorant  of  the  cir« 
cttmftance  a&e£ting  the  fecurity.  (/} 

Stocl'jobbing,'^  So,  in  order  to  prevent  the  pernicious  and  deJtrtU'^ 
the  praBicf  of  Jlock-jobbing^  it  is  enaded  by  the  7  Geo.  2.  c.  8. 
(made  perpetual  by  10  Geo.  2.  c.  8.)  <<  That  all  contrads  and 
^  agreements  whatfoever  which  (hall  be  made  or  entered  into  by 
«  or  betwdn^ny  perfon  or  perfohs  whatfoever  upon  which  smy^^ 
<'  premium  yi|  confideration  in  the  nature  of  a  premium  fhall  be  ^^ 
*^  given  or  plm  for  liberty,  to  put  upon,  or  delivd^,.'receive,  acceptj 
<<  or  refufe  any  public  or  joint  ftock,  or  other  public  fecurities 
<^  whatfoever,  or  any  part,  (hare,  or  intereft  therein,  and  alfo  all 
<^  wagers,  andtonc^^s  in  the  nature  pf  wagers,  and  all  comrades 

(g)  4.BI.  Coi  ^^^^ 

(h)  Vide  RoiiMI^/f^nd,  2  Burr.  1080. ^^^Bv.  Woimjlej^  % 

(i)  Bowyer  v.  Bampion^  2  Stra.  iij^j.    Lowe  r^^alkr,  Doug.  736. 

(fin 
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Cbnp.  in.3  wid  by  StaiuU.  4^ .. 

«  in  the  nature  of  potts  and  refofal8»  relating  to  die  then  piefent 
^  or  ftttnre  price  or  value  of  any  fuch  ftock  or  feoiritiety  tt  afbit* 
^  laid,  (hall  be  noil  and  void  to  all  intents  and  purpofies  vhadb* 
^  ercr,  and  all  premiums,  firni  or  fums  of  moncf  vhatfiievtr, 
^  vfaich  (hall  be  giTen,  received,  paid,  or  delivered,  upon  all  fuch 
^  contrails  or  agreements,  or  upon  any  fuch  wagers  or  contraAs^ 
^  in  the  nature  of  wagers,  as  aforefatd,  (hall  be  reftored  and  ic- 
^  paid  to  the  perfon  or  perfons,  who  (hall  give,  pay,  or  deliver 
**  the  iame,  who  fliall  be  at  liberty,  within  fix  months  from  and 
^  after  the  making  fuch  contra^  or  agreement,  or  laying  any  fuch 
^  wager,  to  fue  for,  and  recover  the  fame  firom  the  perfon  or  per- 
M  foos  to  whom  the  fame  is,  or  (hall  be  paid,  or  delivered,  with 
**  double  colls  of  fui^,  by  a£Hon  of  debt  founded  on  this  a£l,  to 
'*  be  profecuted  in  ady  of  his  maje(ly*s  courts  of  record,  in  which 
**  aAion  no  eflbin,  nrotedion,  wager  of  law,  or  more  than  ont 
« imparlance  (hall 4ie^lowed }  and  it  (hall  be  fufficient  thereii| 
*<  for  the  plaintiff  to  alledge  that  the  defendant  is  indebted  to  the 
<<  plaintiff,  or  has  received  to  the  plaintiff's  ufe,  the  money  or  pre* 

L  **  mium  fo  paid  or  received,  whereby  the  plaintiff ^s  adion  accrued 

>   <<  to  him,  according  to  the  form  of  this  (tatute,  without  fetting  forth 

[  **  the  fpecial  matter.** 

Upon  this  ilatute  it  has  been  determined  (i)  that  where  A.  being 
employed  as  a  broker  for  B.  in  ftock-jobbing  tranfa£)ions,  paid 
the  differences  for  him  \  a  dtfpute  ariling  between  them,  refped* 
ing  the  amount  of  A.'s  demand,  the  matter  was  referred  to  C« 
who  awarded  603/.  to  be  due :  on  wnich  A.  drew  on  B.  for  ioo/» 
,  '  part  of  the  above,  and  indorfed  the  bill  to  C.  after  B.  had  ac- 
^         cepted  it ;  held  that  C.  could  not  recover  on  the  bill* 

So,  if  a  broker  draw  on  his  employer  for  differences  paid  for 
him  in  (lock-jobbing  tranfadions,  and  the  employer  accept  the 
bill,  and  then  the  broker  indorfe  it  to  a  third  perfon  after  it  is  due, 
the  latter  cannot  recover  on  the  bill.  (/ 

\  Lattefy.']    All  contraAs  or  agreements-for  the  fak  of  any  fiduts^ 

f  otfiarej  of  tuhts^  or  cbancts^  in  any  private  Tottery  j  or,  for  the 

iaje  of  any  chances  of  tickets  in  any  public  lottery  \  and  all  in* 

(i)  Steeri  v.  lofblty^  6  Term  Rep.  6i. 
(/}  B?smn  ?.  Twrmift  7. Term  Rep.  Cjo. 

fwr^nces 


^ 


44  Of  Illegal  Gotarails  jTart  I. 

Jur^hces  of  numbers  in  any  IptUry^  except  by  the  holders  of  tickets 
in  the  public  lottery,  arc  prohibited  by  various  ftatutes.  {m) 

W^ger  PJicieSy  £5*r.]  And,  in  order  to  prevent  another  /pecies 
i>f  gamingf  called  wager  policies,  or  infurances  vf  iniireft  or  no  im» 
Ure/lf  the  ftat.  19  Geo.  2.  c.  37.  f.  .1.  enads,  "  that  no  afiuranca 
^<  {hall  be  made  by  any  perfon  or  perfons,  on  any  {hip  or  {hips  be* 
*<  longing  to  his  majefty,  or  any  of  his  fubjefls,  or  on  any  goodt^ 
<<  merchandizes,  or  efFefSls  laden  or  to  be  laden  on  board  of  any 
^'  fliip  oir  {hips,  interejl  or  no^interefi^  or^  without  further  proofs  or 
**  interejl  than  the  policy^  or,  by  way  of  gaming  or  wagering,  or> 
•<  without  hentfit  of  falvage  to  the  infurer ;  and  that  every  fuch  in* 
^  fur!ince  {hall  be  void  to  all  intents  and  purpofes."  (»} 

And,  by  the  fourth 'fe£lion  of  this  ad,  which  was  made  to 
prevent  all  re-ajfurances^  it  is  enafled,  "  that  it  {ball  not  be  lawful 
*•  to  make  re-alTurancc,  unlefs  the  afTurer  {hall  be  infolvent,  be? 
**  come  a  bankrupt  or  die  \  in  either  of  which  cafes,  fuch  aflurer 
^<  his  executors,  adminiftrators,  or  a{Iigns,  may  make  re-:a{rurance 
<<  to  the  amount  of  the  fum  before  by  him  aflured  \  provided  it 
**  Ihall  be  expreffed  in  the  policy  to  be  a  re-aflurance/'(a), 

By  the  {lat.  6  Geo.  i.  c.  18.  f.  I2.  it  is  enabled,  that  all  poli- 
ties of  infurance  upon  {hips  at  fea,  made  by  any  corporatiou 
(other  than  the  two  corporations  therein  mentioned)  or  by  perfoot 
i^iiig  in  partner{hip,  {hall  be  void,  {p) 

A  So,  all  infurances  upon  prohibited  goods^  or  relating  to  contraband 
tradings  are  void  by  the*  {tatutes  9  &  10  W.  3c  M.  c.  44.  and 
j3  Geo.  3.  c.  52.  (yj         .    " 

$'**K^''^^*!I  S^i  ^^  cimtraBs  made  in  contravention  tf  the  nvenat 
Uwi  tf  this  €otmiry  arc  void.  Thus,  where  an  agreement  was 
made  between  two  parties,,  (r)  fubjeds  of  thi&  country^  for  the 

(«i>  Vide  5  Geo.  t.  c.  5.  f.  4^.  S  Geo.  »*  c.  t.  t  56.  6  Geo.  u 
c.  55*  f.  29.     u  Geo.  3.  c.  i&.     22  Geo.  3.  c.  47.    4s  Geo.   %i 

C.  119.  i^  S'     S^*  ^^^^  ^^'y  ^  ^^'»  *  Term  Rep.  ^17. 

(fl)   J'or  thfr  cnfei  upon  ilii$  ftat.  vtir /\zri  on  Infurance,  chap.  14, 

(•)     ^i//p  Pflri  on  I iifurance,  chap.   15.         (/)  Ibid.  chap.  1. 

iq)  Ibid.  chap.  12,  13  (r)  Biggs  v.  Lawrence^  jTerm  Rep.  454. 

F'^e  pojle,  Pan  111.  tit.  Goods  fold,  &c  "  ^^^ 

*         « 
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fiile  and  ddiircrj  of  goods  in  Guirnfef,  fat  die  pirpofc  of  hong 
fmnggled  into  England s  it  was  holden,  t)nt  die  vendor  oonld  not 
maimain  an  afiion  for  the  value  of  the  goodt.  And  ht  a  fah£es 
^oeiie  cafe,  (/)  it  w^%  decMed,  that  the  circumftance  of  die  vein 
dor  being  an  inhabitant  of  Guernfey  would  not  alter  the  cafe,  for 
he  was  ftill  a  fuVjed  of  this  countf  y. 

Treating  Voters  at  SklHons.']  Bjr  the  ftafute  7  and  8  W.  jw  e.  4« 
(which  was  made  to  prevent  all  Jpesies  cf  bribery  mnd  evrrypAan  ai 
fbBions  for  members  cf  parliament)  it  is  enai£led,  ''  that  no  peribn 
M  after  the  tefte  of  the  writ  to  'the  fbttiff,  (hall  before  his  elec-* 
<*  tion  direflly  or  indire£)ly,  give,  prcfenf,  or  allow  to  any  perfoa 
^*  or  perfone  having  voice  or  vote  ia  fuch  eEsdion,  any  moiief, 
^  meat,  drink,  entertainment,  or  proviion,  or  make  any  prefitnt, 
^  gift,  reward,  or  entertainment,  or  fliall  at  any  time  hereafter^ 
<*  make  any  promtfe,  agreement,  obligation,  or  engagemeat,  to 
tt  give  or  allow  any  money,  meat,  drink,  provifion,  prefsnt,  ro* 
M  ward.  Of  entertainment,  to  or  for  any  fuch  perfon  or  perfons 
^  in  particular,  or  to  any  fuch  county,  city,  &c.  or  to  or  for  the 
^  vfe,  &e.  of  any  Au:h  perfon,  in  order  to  be  elefled,  or  for  fating 
^  elcQed  to  (erve  in  parliament  for  fuch  county,  city,  &&" . 

Upon  this  ftatttte  It  has  been  holden,  (f)  that  an  ian-Jceeper  fur* 
atfiitng  provifions  for  voters,  at  the  requeft  of  a  candidate,  aft  tt 
the  tefte  of  the  writ,  cannot  recover  the  expences  of  fuicb  provir 
fioos  aeainft  the  candidate. 


Jggtement  to  Jign  a  BatArupf  s  Ceriificater^  All  agreements  hy  a 
bankrupt  tuitb  a  creditor  to  pay  money ^  lie,  for  Jigning  his  certijicate^ 
is  declared  void  }yj  the  ftat.  5  Geo.  2.  c.  30.  f.  11.  which  ena£)s, 
^  that  every  bill,  note,  contrail,  agreement,  or  other  fecurity 
<*  whatfoever,  to  be  made  or  given  by  any  bankrupt^  or  by  any 
^  other  perfon,  urito  or  to  the  ufe  of  or  in  truil  for  any  creditor 
«*  or  creditors,  or  for  the  fecurity  of  the  payment  of  any  debt  or 
^  fam  of  money  due  from  fuch  bankrupt  at  the  time  of  his  be« 
^  coming  bankrupt,  or  any  part  thereof,  between  the  time  of  his 
^  bcooming  bankrupt,  and  fuch  bankrupt's  difcharge,  as  a  confi- 


(x)  Clmgasv,  Pmtatunaf  4  Term  Rep.  466. 

(/)  Jiibbamiy,  Cricieft^   i  Boa.  aud  Pyl  ^64.     Ssc  aUa  the  Bribery 
Aa,  a  Geo.  2.  c.  24. 

*<  deratioxv 
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^  dcra^n,  or  to  the  intent,  to  perfoade  him,  her,  or  them  to* 
^  confent  to.  or  fign  any  fuch  allowance  or  certificate,  fliall  be 
M  wholly  Toid  and  of  no  ttk&  \  and  the  monies  thereby  fecured, 
M  or  agreed  to  be  paid  fliall  not  be  recovered  or  recoverable/'  (m) 

SaUrf  Liquors,  &r.]  By  the  ilatute  24  Geo.  2.  c.  40.  f.  id. 
(which  was  made  for  the  purpofe  of  preyenting  the  pernicious  effe^s 
•J  dram' drinking  and  falling  liquors  in/mall  quantities i)  it  is  enafied, 
**  that  no  perfon  or  perfons'whatfoever  (hall  be  entitled  unto,  or 
«<  maintain  any  caufe,  a&ion,  or  fuit  for,  or  recover  either  in  law 
<*  or  equity,  any  fum  or  fums  of  money,  debt,  or  demands  what* 
*<  ibever,  for  or  on  account  of  any  fpirituous  Kquors,  unlefs  fncb^ 
*<  debt  fliall  have  really  been  and  bond  fide  contradied  at  one  time, 
^  to  the  amount  of  2.0s.  or  upwards  \  nor  fliall  any  particular  ar« 
<^  ticle,  or  item  in  any  account  or  demand  for  diftilled  fpirituous 
^  liquorsy  be  allowed  or  maintained,  where  the  liquors  delivered 
<<  at  one  time,  and  mentioned  in  fuch  article  or  item,  fluU  not 
M  amount  to  the  full  value  of  20s.  at  the  leaft,  and  that  without 
•«  fraud  or  covin.** 

But  this  ftalute  does  not  extend  to  liquors  purchafed  for  the  pur« 
pofe  of  being  ibid  again,  {v) 

In  wliat  cafes  illegal  contraAs  may  be  refcinded,  and  when  the 
money  paid  upon  them  may  be  recovered  back.  Vide  pofi^  Part 
in*  Chap.  VII.  tit.  Money  bad  and  reieived  on  Illegal  Contrails* 

Vide  Smith  v.  Bromley.  Dong*  696. 

Vide  Feake's  Cafe,  N.  P.  180.  et.  vU^  fo/l^  Part  III.  tit.  Goods  • 


(«)  VJ 
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CHAPTER  IV. 


Of  the  Statute  $f  Frauds   and   Perjuries  upon 
CmtraSs  and  Agreemerits, 


BEFORE  the  paffing  of  the  ftatnte  29  Car.  2.  c.  j.  contradi 
and  agreements  were  moft  commonlj  entered  into  rerhallf 9 
without  any  writing ;  hot  this  giving  rife^  as  appears  by  the  pre- 
amble of  the  z€ty  to  many  fraudulent  practices,  which  were  ea*  . 
deavoured  to  be  upheld  by  perjury  and  fubomation  of  perjury^  di^ 
the  legiflaturc  deemed  it  expedient  that  certain  contraAs  and 
agreements  (hould  be  reduced  into  writing,  and  figned  by  the 
party  to  be  charged  therewith,  or  by  his  agent :  and  accordingly 
by  the  4th  fe£lion  of  the  above  ftatute  it  is  enaded,  '*  That  from 
and  after  the  24th  day  of  June  1677,  no  a£^ion  Qiall  be  brought, 
whereby  to  chafge  any  executor  or  admini(trat«r,  upon  any  fpecial 
promife,  to  anfwer  damages  out  of  his  own  eftate ;  or  whereby 
to  charge  the  defendant  upon  any  fpecial  promife  to  anfwer  for 
the  debt,  default,  or  mifcarriages  of  another  perfon ;  or  to  charge 
yiy  peyfop  upon  any  agreement  made  uij^on  c9nfideration  o^^ar» 
liage^  or  upon  any  contraA  or  fale  of  lands,  tenements  or  here- 
ditaments, or  any  intereft  in  or  concerning  them ;  or  upon  any 
agteement  that  is  not  to  be  performed  within  the  fpsce  of  one 
year  from  the  making  thereof  \  unlefs  the  agreement  upon  which 
fnch  aflion  (hall  be  brought,   or  fome  memorandum  or  note  there-  % 

of,  ihall  be  in  writing,  and  figned  by  the  party  to  be  charged 
therewith,  or  fome  other  perfon  thereunto  by  him  lawfully 
notkarized.'' 

And  by  the  1 7th  feAion  it  is  further  enaded,  <<  That,  from 

and  after  the  faid  24th  day  of  June^  no  contraA  for  the  fale  of 

any  goods, '  wares,   and  merchandizes,  for  the  price  of  loA  fter- 

Jimg  or  upwards,  Audi  be  allowed  to  be  good,  except  the   buyer 

fl.all 
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Ihall  accept  part  of  the  goods  fo  fold,  and  actually  receive  the 
fame,  or  give  fomething  in  earned  to  bind  the  bargain,  or  in  part 
of  pajmcfit,  or  that  fome  note  or  memorandum  in  writing  of  the 
faid  bargain  be  made  and  figned  by  the  parties  to  be  charged  by 
fttcb  contradj  or  their  agents  thereunto  lawfully  authorized. 

Thefe  two  clauft^,  which  are  the  only  parts  of  the  ftatute  relaC-* 
itig  to  the  fubjcA  pf  this  work,  I  propofe  to  confider  in  the  follow* 

ing  order  s 

1.  OfPromifes  hy  EvetHhrs  and  ^dmimfiratars. 

2.  Of  Pramifes  to  anfwerfor  the  Debt^  isfc,  of  another. 

3.  Of  Promifes  in  Confideration  of  Marriage, 
j^.  Of  a  ContraB  or  Sale  cf  Lands. 

r.  Of  Agreenunts  not  to  he  performed  wiibin  a  Tear. 
6.  Of  Cotttra^sfor  the  SaU  of  Goods. 

j^  Of  the  Contents  and  Signature,  tSc.  of  the  Agreement  required 
hf  the  Statute  ;  and 

>••         Fir/if  Of  the  contents  and  fignature  of  a  contraiS;  or 
fale  of  lands. 
Secondly^  In  what  cafes  the  confideration  niuft  be  ftated* 
Thirdly,    Of  the-  contents  and  6gnature  of  a  contratft  fof 

the  fale  of  goods. 
Fourthly,  Of  fales  by  auSlion  and  by  brokers. 


1 

I.  Of  Promifes  by  Executors  and  Adminiftrators ^ 

The  firft  branch  of  the  4th  claufe  of  the  ftatute  enafts,  that  sc^ 
afiioci  Oiall  be  brought  whereby  to  charge  any  executor  or  admi* 
mftrator  upon  any  fpocial  promife,  to  anfwer  damages  out  of  his 
own  eftate  ;  unlefs  the  agreement  upon  which  fuch  aftion  (hall  bt 
be*  brought,  or  fome  memorandum  or  note  thereof,  fliall  be  in  writ* 
ing,  and  figned  by  the  party  to  be  charged  therewith,  or  fomt 
other  perfon  thereunto  by  him  lawfully  authorized. 

Now,  to  charge  an  executor  or  adminiftrator  upon  any  fpecial 
promife  to  anfwer  damages  out  of  his  own  eftate,  it  is  not  only 
neceflary  that  the  agreement  fliould  be  in  writing,  and  figned  by  the 
party  to  be  charged  therewith,  or  by  his  agent,  as  direded  by  di€ 
ftatute,  but  it  is  alfo  neceflary  that  die  promife  (hould  be  made  on 
a  good  confideration :  For  the  ftatute  has  made  no  other  alteratloft 

of 
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of  the  comiBon  law  refpe£Ung  agreements)  than  merelj  declare 
iog  that  they  (hall  be  evidenced  by  writing;  ia)  and  the  common' 
lawy  as  we  iiave  feen  in  a  former  chapter^  requires   that  every 
promifie  fliould  be  founded  on  a  good  confidcration. 

Thus,    in  the  cafe  of  Rann  and  another,   executors  of  Ma/y      ^ 
Hugitj,  T.  ffaiflla  Hugba  adminillratix  of  J.  Hughes,  in  error,  ^ 

{b)  the  declaration  dated  that  on  the  nth  June  1764,  divers  dif-  // / // 
puces  had  arifen  between  the  plaintiff's  teftator  and  the  defen«  ^ 
dant's  inteftate,  which  they  referred  to  arbitration ;  that  the  arbi«  / 
trator  awarded  that  the  defendant's  inteftate  ihould  pay  to  the  plains 
tiff's  teftator  983/.  That  the  defendant's  inteftate  afterwards  died 
poflefled  of  effe£ls  fufficient  to  pay  that  fum;  that  adminiftration 
was  granted  to  the  defeifdant';  that  Mary  Hughes  died,  having 
appointed  the  plaintiffs  her  executors  ;  that '  at  the  time  of  her 
^ath  the  faid  fum  of  983A  was  unpaid,  <<  by  reafon  of  which  pre- 
«  mifes  the  defendant,  as  admioidratix,  became  liable  to  pay  to  the 
'<  plaintiffs,  as  executors  the  faid  fum,  and  being  fo  liable  Che  in  con^ 
**  fideration  thereof  undertook  and  promifed  to  pay,  &c/^  A  general 
judgment  was  entered  in  the  court  of  King\  Bench  againft  the  de- 
fendant d£  bonis  propriis.  This  judgment  was  reverfed  in  the 
Exbeqtur  Chamber  /  and  a  vmt  of  error  was  afterwards  brought 
in  the  houfe  of  lords,  where,  after  argument,  the  following 
qneftion  was  propofcd  to  the  judges  by  the  Lord  Chancellor, 
•«  Whether  fufficient  matter  appeared  upon  the  declaration  to 
«  warrant,  after  vcrdift,  the  judgment  againft  the  defendant  in 
««  error  in  her  pcrfonal  capacity  j"  upon  which  the  Lord  Chief 
Baron  Skjnner  delivered  the  opinion  of  the  judges  to  this  effcd  : 

««  The  ftatute  of  frauds  was  made  for  the  relief  of  perfonal  re* 
<<  prefentatives  and  others,  and  did  not  intend  to  charge  them  fur-  . 
w  ther  than  by  common  law  they  were  chargeable.**  His  lordfliip 
Slowed  that  at  common  law  the  mere  circumftance  of  the  tefta- 
tor being  indebted  was  not  a  fufficient  confidcration  ;  and,  after 
referring  to  the  claufc  of  the  ftatute  which  relates  to  the  prcfcnt 
fubjeA^  he  obferved,  ^  that  the  words  were  merely  negative,  and 

(/i)  I  Saund.  2ii.n.a. 

(i)  7  Term  Rep.  350.  n.  a.  el  ilJe  ante^  chap.  a.  p.  10. 
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^  that  executors  and  adminiftrators  (hould  not  be  liable  ontof  tbeir 
^  own  eftates,  tinlefs  the  agreement  upon  which  the  adion  was 
^  brought,  or  fome  memorandum  thereof  was  in  writing  and  figned 
<<  by  the  party.  But  this  does  not  prove  that  the  agreement  was  ftill 
«  not  liable  to  be  tried  and  judged  of  as  all  other  agreementSi  merely 
^  in  writingt  are  by  the  common  law,  and  does  not  prove  the  con* 
«  verfe  of  the  propofition  that  when  in  writing  the  party  muft  be 
^  at  all  events  liable.^  He  faid  <<  that  all  his  brothers  concunfed  with 
^  him  that  in  this  cafe  there  was  not  a  fuiBcient  confideration  to 
^  fupport  this  demand  as  a  perfonal  demand  againft  the  defendant, 
'*  and  that  its  being  now  fuppofed  to  have  been  in  writing  makes 
«<  no  difierence.  The  confequence  of  which  is  that  the  qaeftion 
*<  put  to  us  muft  be  anfwered  in  the  negative/' 

The  word  agreement  in  this  fediqn  properly  includes  the  confide* 
ration  j  as  well  as  die  promife  \  and  therefore  the  confideratton 
muft  form  part  of  the  written  agreement,  {c) 

An  executor  before  probate  of  the  will  is  within  the  provifion 
of  this  ftatute  ;  but  an  adminiftrator  does  not  come  within  it,  un« 
til  he  has  a£taally  obtained  adminiftration.  {d) 


2.    Of  Promifes  t$  anfwer  for  the  Debt,  Default  or 
.    Mi/carriages  of  another  Perfon. 

By  the  fecond  branch  of  the  4th  claufe  it  is  ena£led,  <<  That  no 
aftion  (hall  be  bxought,  whereby  to  charge  the  defendant  upon 
anyfpecial  promife  to  anfwer  for  the  debt|  default  or  mifcairiages 
of  another  perfon  ;  unlefs  the  agreement  upon  which  f uch  afUon 
(hall  be  brought  or  fome  memorandum  or  note  thereof,  (hall  be  in 
writing,  and  figned  by  the  party  to  be  charged  therewith,  or  fom« 
•ther  perfon  thereunto  by  him  lawfully  authorized. 


» 


The  promife  here  mentioned  muft  be  on  behalf  of  a  third  perfoa 
originally  liable  to  be  fued }  otherwife  it  is  not  within  the 
ftatute. 


(r>  Vide  f>ofi%  tit.  In  what  Cafes  the  Confideiation  muft  be  fiated. 
(i/)  Vide  Rohertt  ob  the  Stat,  of  Frauds,  aoi. 
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One  of  the  leading  cafes  on  thU  paft  of  the  ftatttte  Is  Bmchnyf 
l^  Ddrnall  (f),  which  was  ati  adkni  of  nffumifiu  wherein  the 
phintiff  declared,  that  the  defendant,  in  confideration  that  the 
plaintiff,  at  the  reqneft  of  the  defendant,  would  \%X  to  hire,  and 
deliver  to  one  J^if*  £ngiijbf  a  gelding  of  the  plaintiff's,  to  tide 
to  Reading  in  the  county  of  Btrksj  undertook  and  promifed  the 
plaintiff  that  the  iaid  Jofrph  would  deliver  the  faid  gelding  to 
the  plaintiff. 

Dpon  mn  ajfumffit  pleaded,  this  catife  came  to  trial  before  HoH^ 
Chief  Juftice,  at  WefimiHpt  Haiti  ^nd  the  counfel  for  the  De« 
fcndant  infifting,  that  the  plainliff  ought  to  produce  a  note  in 
writing  of  this  promife  within  the  ftatute  of  frauds  (  and  the 
Chief  Juftice  doubting  of  it,  a  cafe  was  made  for  the  opinion  of 
Ae  other  judges.  And  it  was  argued  for  the  defendant,  that  this 
cafe  was  within  the  ftatute  of  frauds )  for  it  was  a  promife  to  an* 
fwer  for  the  default  and  mifcarriage  of  the  perfon  the  horfe  was 
lent  to;  that  the  very  letting  out  and  delivery  of  the  horfe  to 
EngB/bt  implied  a  contrafk  by  Engli/h  to  re-deliver  it,  and  he  was 
bound  by  law  fo  to  do,  and  confequently  the  defendant  was  to 
anfwet  for  the  default  of  another :  that  it  had  been  ruled,  that 
where  an  aSion  will  lie  againft  the  party  himfelf,  there  an  un« 
dertaking  by  a  third  perfon  is  within  the  ftatute  ;  but  that  where 
no  a£kion  will  lie  againft  the  party  himfelf,  it  is  otherwife* 

To  this  it  was  anfwered  for  the  plaintiff,  that  here  the  eredit 
was  wholly  given  to  the  defendant ;  that  the  rule  mentioned  by 
the  coonfd  cm  the  other  fide  rauft  be  underAood,  where  an  action 
does  or  does  not  lie  againft  the  party  himfelf  on  the  contradi  and 
not  where  an  aAion  does  or  does  not  lie  againft  bim  upon  colla- 
teral refpeAsk  And  therefore  in  thb  cafe  for  an  adual  conver- 
fion^  or  for  refuGng  to  re-deliver  the  horfe,  Bttglijb  might  bt 
charged  in  trover  or  detinue ;  yet  he  being  not  chargeable  upon 
the  contraA,  the  cafe  was  not  within  the  ftatute.  That  this  con- 
tn£k  could  not  be  faid  properly  to  be  a  pro/iiife  to  aufwer  for  the 
default  or  mifcarriage  af  another,  unlefs  Engij/i  were  liable  by  the 
firft  contfa£l. 

{e)  Lord  Rsym.  icS^.     6  Mod«  248.  S.  C, 

S.  2  Upon 


5S         Of  the  Statute  of  Frauds  upon  Promifes     [Part  !• 

Upon  the  firft  motion  and  argument  of  this  cafe,  the  three 
judges  (/;  againft  Powys  Teemed  to  be  of  opinion,  that  this  cafe 
vas  not  within  the  (latute,  becaufe  Englt/h  was  not  liable  upon 
the  contra£fc  \  but  if  any  action  could  be  maintained  againft  him, 
it  mud  be  for  a  fubfequent  wrong  in  dettining  ,the  horfe,  or 
adually  converting  it  to  his  own  ufe.  And  Powell^  juftice,  faid^ 
«  that  that  rule,  of  what  things  (hall  be  within  the  flatute,  is  not 
<<  confined  to  thofe  cafes  only,  where  there  is  no  remedy  at  all 
<*  againft  the  other,  but  where  there  is  not  any  remedy  againft  him 
*<  on  the  fame  contra£l."  This  cafe  is  juft  like  the  cafe  where  a  man 
fays  ^<  fend  goods  to  fuch  a  one,  and  I  will  pay  you ;"  that  is  not 
within  the  ftatute;  for  the  fellei  docs  not  truft  the  perfon  he  fends 
the  goods  to.  So  here,^  the  ftable-keeper  only  trufted  the  de- 
fendant, and  an  a£lion  on  the  contra£t  will  not  lie  againft  Englijb^ 
but  for  a  tort  fubfequent  he  may  be  charged  in  detinue,  cr  trover 
and  converCon,  which  is  a  collateral  adtion* 

P$wyj  ].  faid,  **  that  there  was  a  truft  to  Englifj^  for  the  very 
««  lending  of  the  horfe  neceflarily  implies  a  truft  to  the  perfon  he 
*<  is  lent  to,  and  confequently  the  defeodant  in  this  cafe  is  to 
<<  anfwer  for  the  default  of  another,  and  is  within  the  ftatute." 

Powell  J.  agreed,  **  that  if  a  man  (hould  fay,  lend  J,  S.  a  berfe^ 
•*  and  I  will  undertake  hejballpay  the  hire  of  it ;  oi  fend  Jk  S.  goods  ^ 
•'  and  I  will  undertake  he  Jball  pay  you  ;  that  thofe  cafes  would  be 
'I  within  the  ftatute :  and  agreed  with  Powysj  that  if  any  truft 
•*  were  given  to  Englijb,  then  the  cafe  would  be  within  the 
<<  ftatute."  But  he,  and  the  chief  juftice,  and  Gould  held,  that 
here  was  no  credit  given  to  Englijb ;  and  the  chief  juftice  agreed 
with  him,  that  if  there  had,  this  promife  would  have  been  but  an 
additional  fecurity,  and  within  the  ftatute.  And  the  chief  juftice 
faid,  **  that  if  a  roan  (hould  fay^  *Met  J.  S.  ride  your  horfe  to 
**  Readings  and  I  will  pay  you  the  hire,*'  that  is  not  within  the 
ftatute,  no  more  than  if  a  man  (hould  fay,  <*  deliver  cloth  to  J.  S. 
<<  and  I  will  pay  you.*'  He  faid  alfo,  that  a  bailee  of  an  horfe  for 
hire  is  not  bound  to  re-deliver  him  at  all  events,  but  if  he  be 
robbed  of  him  without  fraud  in  him^  he  is  excufed.  The  prii^ 
cipal  cafe,  however,  was  adjourned  ;  and  on  a  fubfequent  day  th$ 
chief  juftice  delivered  the  opinion  of  the  court :  he  faid,  **  that 


(/)  Holt  Ch.].   Could.  J.  ^nd  Powell  J. 


u  th^ 


»• 
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*<  the  queftlon  had  been  propofed  ^t  a  meeting  of  the  judgesi  and 
*<  that  there  had  been  a  great  variety  of  opinions  between  them^ 
«  becaufe  the  horfe  was  lent  wholly  upon  the  credit  of  the  de« 
«  fendant  \  but  that  the  judges  of  the  court  of  King's  Bench 
«  were  all  of  opinion  that  the  cafe  wa$  within  the  ftatute.  The 
<<  objection  that  was  made  was,  that  if  Englljb  did  not  re-deliver 
^  the  horfe,  he  was  not  chargeable  in  an  ad  ion  upon  the  promife^ 
**  but  in  trover,  or  detinue,  which  are  founded  upon  the  tort^ 
<'  and  are  for  a  matter  fubfequent  to  the  agreement.  But  I 
<<  anfwered,  that  Englijb  may  be  charged  on  the  bailment  in  de- 
"  tinue  on  the  original  delivery,  and  a  detinue  is  the  adequate 
"  remedy,  and  upon  the  delivery  Englijb  is  liable  in  detinue, 
**  and  confequently  this  promife  by  the  defendant  is  collateralu 
''  and  is  within  the  reafon,  and  the  very  words  of  the  ftatut^  ; 
*<  and  is  as  much  fo,  as  if,  where  a  man  was  indebted,  J.  S.  in 
**  confideratlon  that  the  debtee  would  forbear  the  man,  (hould  pro- 
*'  rnife  to  pay  tiim  the  debt ;  fuch  a  promife  is  void,  unlefs  it  be 
<*  in  writing.  Suppofe  a  man  comes  with  another  to  a  (hop  to 
<*  buy,  and  the  (bop-keeper  ihould  fay,  <*  1  will  not  fell  him  the 
<*  goods,  unlefs  you  will  undertake  he  (hall  pay  me  for  them,** 
V  fuch  a  promife  is  within  the  (latute  :  otherwife,  if  a  man  had 
"  been  the  peifon  to  pay  for  the  goods  originally.  So  here,  de- 
^<  tinue  lays  againft  Englljb  the  principal  -,  and  the  plaintiff  having 
^  this  remedy  againft  Englip  the  principal,  cannot  have  an  aQion 
'<  agaioft  the  defendant  the  undertaker,  unlefs  there  had  been  a 


"  note  in  writing. 


»i 


So,  if  A.  promifcs  B,  being  a  furgeon,  that  if  he  will  cure  D. 
of  a  woundj  he  will  fee  him  paid  ;  this  is  only  a  promife  to  pay  if 
D.  does  not,  and,  therefore,  it  ought  to  be  in  writing  by  the  fta- 
tute of  frau'^s.  But  if  A.  promife  in  fuch  a  cafe,  that  he  will  be 
B.'s  paymafter,  whatever  he  flrall  dt-fer^e,  it  is  iiumediatcly  the 
debt  of  A.  and  he  is  liable  without  writing  (^). 

A  dtftinAion  is  taken  between  a  coni'iihrtal  and  an  ah/Jute  un* 
dertaking;  as  if  A.  promife  to  piy  B.  fuch  a  fum  if  C.  does  not, 
there  A.  is  but  a  fccurUy  for  C.  But  if  A.  promife  that  C*  will  pay 
fuch  a  fam,  A-  is  the  principal  debtor  5  for  the  aft  done  Was  ori 
his  credit,  and  no  way  upon  the  credit  of  C.  (/'•) 

« 

M  Per  H»h  Ch.  J.  in  Wath'ws  v.  P^rlmt^  I  Ld.  Raym.  224, 
(j)  Per  Lee  Ch.  J.  in  CcrJ^n  v.  Martin,  Fitig.  303. 
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With  refpeQ,  however,  to  fhefak  of  goods^  the  general  lino 
DOW  taken  is,  thac,  if  the  perfon  for  whofe  ufe  goods  are  fur«« 
niflied,  be  liable  at  all,  any  oth^r  prgmife  by  a  third  perfon 
to  pay  that.debcmuft  be  in  writing,  otherwife  it  is  void,  by  the 
ftacute  (ij. 

Thug,  in  the  cafe  of  Jsnes  v.  Cooper  (i),  which  was  an  a£iion  for 
goods  fold  and  delivered  :  the  fa£^s  were  thefe  ;  the  defendant  had 
frequently  given  written  orders  to  the  plaintiff*  to  deliver  goods  of 
different  kinds  to  one  Smithy  her  fen-in-law  \  in  all  of  which  (ho 
undertook  to  be  anfwerable  for  the  payment.  Thefe  had  been 
all  punftually  difchargcd.  But  the  goods  upon  which  the  prefcnt 
queftion  arofe  were  delivered  to  Smithy  in  confequence  of  ^  parol 
order,  and  a  parol  promife  by  the  defendant  in  thefe  words ;  "  I 
««  will  pay  you  if  &miih  will  not."  That  the  undertaking  was  be* 
fore  the  delivery  of  the  goods ;  but  that  Zmth  was  entered  as  tho 
debtor  in  the  plaintiff's  books. 

Lord  Mansfield  C  J.  delivered  the  opinion  of  th^  court  aa 
follows: 

«  We  are  all  of  opinion  upon  the  authority  of  the  cafes  in  th« 
<«  books,  that  the  promife  by  the  defendant  in  this  c^fc  tp  pay,  if 
♦«  Zmith  did  not,  is  a  collateral  undertaking  within  the  ftatute  of 
«'  frauds  i  and  it  is  fo  clear  that  it  would  only  be  mifpending  time 
«<  to  go  through  the  cafes,  or  to  fay  much  about  it^*' 

So,  in  the  cafe  of  Maffon  and  another  v.  JTbaram  (/),  which  wa« 
alfo  an  adtion  for  goods  fold  and  delivered  .  the  fafts  were  as  foU 
low:  In  January  1785,  the  defendant  IVharam  applied  to M^ffon, 
one  of  the  plaintiffs,  and  afked  himif  he  was  willing  to  fervcone 
Rotert  Cow^hard  of  PonUfraSl  with  groceries ;  he  anfwered  they 
dealt  with  nobody  in  that  part  of  the  country,  and  did  not  know 
Coullhard\  to  which  the  defendant,  Wtaram,  replied,  if  you  do 
not  know  him,  you  know  me,  and  I  will/ee  youpaid^  Mai/on  then 
faid  he  would  fervc  him ;  and  Wharam  anfwered,  he  is  a  good 
chap,  but  I  will  fee  you  paid.  A  letter  was  afterwards  received 
by  the  plaintiffs  from  CouMard,  containing  an  prder  for  goods  ta 
the  amount  of  7/.  and  the  goods  were  afterwards  fent  to  Coulthar4 
accordingly.    The  plaintiffs  made  Coulthard  the  debtor  for  thef^ 

It]  Per  Buller  J.  t  Term  Rep.  8k  Ji)  Cowp.  227. 

to  ^  Term  Rep.  80.  .^^^^  ^tAUmJ^ 
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goods  intlreir  books.  They  afcerwards  applied  to  CmJthari^tat 
payment  of  the  debt  by  letter*  and  reeeiTtng  no  aofwert  they  then 
applied  to  the  defendapt^  Wbaram^  who  refufed  to  pay  the 
money.. 

There  was  no  prom'fe  in  writing  made  by  the  defendant :  and 
the  queftion  for  the  opinion  of  the  court  was,  whether  the  plain* 
tifi  were  entitled  to  recorer* 

The  court  were  of  opinion,  thA  this  was  a  collateral  promife  to 
pay  in  cafe  Couhbard  did  not,  and  therefore  within  the  ftatute  \ 
confcqoently  the  plaintiff  was  not  entitled  to  recover. 

So,  in  the  cafe  oiAndirfon  r.  Hayman  (m),  which  was  an  aAion 
of  affwmffi  :  at  the  trial,  the  jury  found  a  retdiSt  for  the  de« 
fendant  on  thefe  faAs :  the  plaintiff  was  a  woollen^draper  in 
Londm^  and  employed  one  Biffin  as  a  rider  to  receive  orders  from 
his  cuftomers  in  the  country.  The  defendant  meeting  with  Biffin 
at  Diolj  defired  him  to  write  to  the  plaintiff,  rcqvefting  him  to 
fttpply  the  defendant's  fon  (who  traded  to  the  Weft  Indies)  with 
whatever  goods  he  might  want,  on  his,  the  defendant's  credit, 
and  at  the  fame  time  faid,  <<  Ufe  my  Son  well,  charge  him 
^  u  low  as  poffible,  and  I  will  be  bound  for  the  payment 
<*  of  the  money  as  far  as  8oo/«  or  looo/..**  Biffin  accordingly 
wrote  to  the  plaintiff  the  following  letter )  <<  Mr,  Haymetn  of 
"  this  town  fays  his  fon  will  call  on  you,  and  leave  orders, 
<<  and  he  has  promifed  me  to  fee  you  paid,  if  it  amounts 
*^  to  looo/.  Mr.  William  Pitcbis  was  alfo  pfefent  as  a 
witnefs." 

**  N.  B.  If  deal  for  i  a  month's  credit,  and  pay  in  6  or  8 
<<  months,  expeAs  difcount  in  proportion."— Soon  aiter,  the  fon 
received  goods  from  the  plaintiff  to  the  amount  of  tool,  which 
were  delivered  to  him  in  confequence  of  the  above-mentioned  or- 
der from  the  father.  The  fon  v^as  debited  in  the  plaintiff's  booVs, 
sod  being  applied  to  for  payment,  wrote  an  anfwer  to  the  plaintiff 
as  follows : 

<*  Your  favour  of  the  27th   paft  has  been  forwarded  to  me 
<<  from  Qftend  by  my  clerk,  in  anfwer  to  which  I  can  only  fay^. 

[m)  1  H.  fil.  I20. 

£  4  «  that 
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«'  that  I  underltood  your  credit  for  the  goods  was  12  monthsi 
«^  which  was  alfo  mentioned  by  your  rider  to  my  father.  I  fliall 
«'  at  this  rate  In akc  you  remittances  for  the  different  parcels  as 
«  they  come  due,  and  remain,  &c. 

«*  Thomas  Haymanf  junior  J* 

He  afterwards  became  a  bankrupt,  and  thisa£lion  was  brought 
againft  the  father,  to  recover  the  value  of  the  goods. 

V 

The  court,  on  a  motion  for  a  new  trial,  were  clearly  of  opinion, 
that  this  promife  not  being  in  wiiiing,  was  void  by  the  ftatute  of 
frauds,  as  it  appeared  from  the  evidence  of  the  letter  of  Hayman 
the  younger,  that  credit  was  given  to  him,  as  well  as  the  de» 
fendant. 

But,  in  the  cafe  of  Harris  v.  Huntbach^  («)  which  was  an 
a£lion  for  money  lent  i  the  queilion  for  the  opinion  of  the  court 
was,  whether  the  promife  was  a  collateral  or  ortgitial  uiidertaking. 
It  appeared  from  the  evidence,  that  one  David/on  coming  to  the 
plaintifiF  by  the  defendant's  order,  for  money  to  pay  workmen, 
the  plaintiiF  refufed  to  pay  the  money,  unlefs  the  defendant  would 
fign  a  receipt.  Whereupon  the  defendant  wrote  the  following 
note,  viz.  "  Mr.  Harris  at  the  requeft  of  the  gardener,  the  work- 
<<  men  wanting  money  greatly,  for  the  work  at  the  woodhoufes, 
•«  this  is  to  certify  that  it  is  my  requeft  you  pay  to  Mr.  David/on^ 
<*  on  tlie  account  of  Matter  Hiilierf  for  the  worknien's  ufe,  the 
«<  fum  of  15I.  as  witncfs  my  hand,  5.  Huntbacb^*  and  a  receipt 
was  given  by  the  faid  David/on^  the  gardener,  to  the  plaintiff,  on 
the  plaintifPs  paying  him  this  15I. 

It  alfo  appeared  that  Matter  Hilller^  at  the  time  the  money 
was  a  dvanced,  was  an  infant,  and  that  the  woodhoufes  belonged 
to  him. 

The  court  determined  that  the  note  amounted  to  an  original 
undertaking ;  and  that  there  was  nothing  like  a  collateral  tcqncd  or 
promife. 

Mr.  Juft.  Fo/ler  faid,  "  The  infant  was  not  liable,  and  there- 
<(  fore  it  could  not  be  a  bilateral  undertaking.  It  was  an  original 
<^  undertaking  of  the  defendant.*^ 

(fl)  1  Bur,  373. 

It 
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It  is,boweirer,  in  many  cafes  very  difEcult  to  difcover  from  the 
fn?re  expreflions  of  the  party^  to  whom  the  credit  was  originallf 
given ;  and  therefore,  in  fome  inftances,  it  is  de^ed  neceflary  to 
lake  into  confideration  not  only  the  expreffions  ufed,  but  the  par* 
ticular  fituation  of  the  defendant  at  the  time  of  his  undertaking, 
and  alfo  the  amount  of  the  fum  for  which  he  is  fuppofcd  to  have 
inade  himfelf  liable. 

Thus,  in  the  cafe  oiKeate  v.  Temple^  {c)  which  was  an  a£lion 
fbr  goods  fold  and  delivered,  and  work  and  labour.     The  princi- 
pal  faAs  proved  at  the   trial   were   thefe :    The   plaintiff  was 
a  tailor  and  flop-feller  at  Portfmwtby  and  the  defendant  the  firft 
lieutenant  of  his  Majefty's  (hip  the  Boym,     When  that  (hip  came 
into  port,  the  defendant  applied  to  a  third  pcrfon  to  recommend 
a  flop-feller  who  might  fupply  the  crew  with  new  cloaths,  faying^ 
**  He  will  run  no  rilk;  I  will  fee  him  paid."    The  plaintiff  being 
accordingly  recommended,  the  defendant  called  upon  him,  and 
nfed  thele  words,  *<  I  will  fee  you  paid  at  the  pay-table }  are  you 
•«  Tatisfiqd  ?"  He  anfwered,  "  perfcdly  fo."  The  cloaths  were  de- 
livered on  the  quarter  deck  of  the  Boyne :  flops  are  ufualiy  fold  on 
the  main  deck  :  theplaintiffproductd  famples  toafccrtain  whether 
liis  diredions  had  been  followed  ;  fome  of  the  men  faid  that  they 
^ere  not  in  want  of  any  cloaths,  but  were  told  by  the  defendant 
that  itthcj  did  not  take  them,  he  would  punifli  them ;  and  others, 
who  ftated  that  they  were  only  in  want  of  a  part  of  a  fuit,  were 
obliged  to  take  a  whole  one,  with  anchor  buttons  to  the  jacket, 
fetch  as  are  ufually  worn  by  petty  officers  only.     The  doathing  of 
the  crew  in  general  was  light,  and  adapted  to  the  climate  of  the 
ITf/l  IndiiSy  where  the  ftiip  had  been  laft  ftationed.     Soon  after 
the  delivery,  the  Boyne  was  burnt ;  and  the  crew  difperfed  into 
different  (hips.     On  that  occaGon,  the  plaintiff  having  exprcffed 
fome  apprehenfions  for  himfelf,  was  told  by  the  defendant  ««  Cap- 
^«  tain  Grey  (the  captain  of  the  Boyne)  and  I  will  fee  you  paid ) 
*«  you  need  not  make  yourfelf  uncafy."    After  this  the  commif- 
fioner  came  on  board  the  Commerce  dg  MarfeiUesy  in  order  to  pay 
she  crew  of  the  Btyne ;  at  which  time  the  defendant  ftood  at  the 
pay-table,  and  having  taken  fome  money  out  of  the  hat  of  the  firft 
inanwho  was  paid,  gave  it  to  the  plaintiff;  the  next  man  refufed 
to  part  with  his  pay,  and  was  immediately  put  in  irons.     The  de« 
fendant  then  a(ked  the  commiflioner  to  ftop  the  pay  of  the  crew> 
irho  anfwered  that  it  could  not  be  done. 


(a)  I  BoC  and  Pul.  158. 

.    7 


The 
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The  ksrned  judge,  {p)  before  whom  tfae'eaufe  was  triedy  in 
Jiis  direction  to  ^he  jury  faid,  *<  that  if  xbtj  were  fatisfied  on  the 
evidence,  that  tne  goods  in  queftion  were  advanced  on  the  ere* 
dit  of  the  defendant,  as  immediately  tefponfible,  the  plaintiff  was 
entitled  to  a  verdi£i  4  but  if  they  believed,  that  at  the  time  when  the 
goods  were  fitrniihcd,  the  plaintiff  relied  on  being  able,  through 
the  affiftance  of  the  defendant  to  get  his  money  from  the  crew,  they 
ought  to  find  for  the  defendant.'*  .Tht  jury  found  a  verdif^for 
the  plaintiff  576/.  7/.  8i. 

But  the  Court  of  Common  PUas  afterwards  dire£led  a  new  trial 
upon  the  following  grounds  dated  by  Lord  Ch.  J.  Eyn^  in  deli« 
vering  the  opinion  of  the  court :    **  There  b  one  confideration^ 
independent  of  every  thing  elfe,  which  weighs  fo  ftrongly  with 
me,  that  I  (hould  wifli  this  evidence  to  be  once  more  fubmitted  to 
a  jury.    The  fum  recovered  is  576/.  7/.  8^,   and  this  againft  a 
lieutenant  of  the  navy  :  a  fum  fo  large,  that  it  goes  a  great  way 
towards  fatisfying  my  mind  that  it  never  could  have  been  in  the 
contemplation  of  the  defendant  to  make  himfclf  liable,  or  of  the 
Jlop'feller  to  Jurni/h  the  goods  on  his  credit  to  fo  large  an  amount, 
I  can  hardly  think  that  had   the  Boyne  not  been  burnt,  and  the 
plaintiff  been  aflced  whether  he  would  have  the  lieutenant  or  the 
crew  for  his  paymafter,  but  that  he  would  have  given  the  prefer* 
ence  to  the  latter.    The  circumAance  of  this  cafe  cireates  fome  pre- 
judice againft  the  defendant,  but  which  I  think  capable  of  explana* 
I  tion.    There  is  fome  appearance  of  harflinefs  in  making  the  men 
purchafe  thefe  cloaths  againft  their  inclination.    But  it  was  in  evi- 
dence, that  though  they  were  pretty  well  cloathed,  yet  their  cloaths 
were  adapted  to  a  warm  climate  rather  than  to  the  fervice  in  which 
they  were  to  be  engaged.    It  was  therefore  the  bounden  duty  of 
the  officer  to  take  fome  courfe  to  oblige  the  crewto  purchafe  proper 
ncceffaries.    We  all  know  that  a  failor  is  fo  Gngular  a  creature^ 
fo  carelefs  of  himfeif,  that  he  cannot,  though  his  life  depend  upon 
it,  be  prevailed  upon,  without  force,  even  to  bring  up  his  ham- 
mock upon  deck  to  be  aired.    We  know  that  he  will  riik  any 
danger  in  order  to  employ  his  money  in  a  way  that  he  likes,  rather 
than  lay  it  out  in  that   provident  method  which  his  (ituation  may 
require.    The  whole  of  the  imputation  then  on  the  defendant  and 
Captain  Grey  amounts  to  this,  that  when  the  men  were  to  be 

(f)  Lawrnct* 
5  cloathed^ 


* 
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doatbed,  they  wiflied  them  to  be  fomewfatt  well  drefffd.  I  do 
not  know  but  that  this  citcumftance  may  have  had  ibcne  influence 
on  the  juiy.  But  I  do  not  feel  the  force  of  it  when  oppofed  ta 
the  weight  of  the  eridence  on  the  other  fide,  fo  aa  to  make  the 
officer  liable  for  fo  large  a  fum.  .  From  the  nature  of  the  cafe  it  is 
apparent  that  the  men  were  to  pay  tn  the  firft  inftance :  the  defen« 
dant's  words  were,  *<  I  wiU  fee  you  paid  at  the  pay-table ;  are 
yoo  fatisficd  f*  And  the  anfwer  then  was  <<  perfedly  fo.**  The 
meaning  of  which  waSt  that  however  unwilling  the  men  might  be 
to  pay  themfebes,  the  officer  would  take  care  that  they  (hould 
pay.  The  queftion  is,  whether  the  flopman  did  not  in  fadl  rely  oa 
the  power  of  the  officer  over  the  fund  out  of  which  the  men's  wages 
were  to  be  paid,  and  did  ndt  prefer  giving  credit  to  that  fund^ 
rather  than  to  the  lieutenant,  who,  if  we  are  to  judge  of  him  by 
others  in  the  fame  fituation,  was  not  likely  to  be  able  to  raife  fo 
large  a  fum  ?  Confidering  the  whole  bearing  of  the  evidence,  and 
that  the  learned  judge  who  tried  the  caufe  has  not  exprefled  himlelf 
iatisfied  with  the  verdi&i  I  think  this  a  proper  cafe  to  be  fent  to 
anewtriaL 

■■^    ^ 

In  the  cafes  which  are  now  about  to  be  mentioned  upon  the  fame 
branch  of  the  ftatute,  thefe  points  have  been  eftablifliedi  namely^ 
if  the  perfon  who  makes  the  promife  was  in  any  refpe£l  liable 
enginallj  to  the  debt,  either  ^hm  or  jointly  with  others^  it  does 
not  come  within  the  ftatute. 

So,  if  there  be  any  confideration  moving  to  the  party  making  the 
pTomife,  it  is  out  of  the  ftatute,  though  the  debt  of  another  be 
the  original  caufe  of  the  undertaking. 

So,  if  it  be  part  of  the  agreement  that  the  original  debtor  (hall 
he  difcharged,  that  is  a  fufficient  confideration  to  fupport  the  un« 
dertaking  of  another  to  pay  the  debt,  and  the  agreement  need  not 
be  in  writing :  but  if  no  fuch  ftipulation  be  made,  and  the  ori« 
gioal  debt  be  permitted  to  fubfift,  the  undertaking  is  merely  coU 
laSiral^  and  the  agreement  mull  be  in  writing.  \ 

So,  where  nothing  more  is  ftipulated  for  than  an  indulgence 
to  the  debtor,  or  that  an  a£lion  commenced  (hall  be  ftayed  \  the 
undertaking  of  a  third  perfon  to  pay  the  debt  is  within  the  ftatute  | 
for  the  original  debt  ftill  continues,  and  the  undertaking  is  but 
cpIlateraL  (^} 

(f )  Vide  I  New.  Rep,  C.  B,  137. 

So, 
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So,  a  verbal  promife  to  pay  the  debt  of  another,  and  a]fo  to  do 
fome  otiier  aft  is  void  hj  the  ftatute ',  the  contrail  being 
entire. 

Thus,  in  the  cafe  of  Stephens  v.  Squire^  (r)  which  was  an  a£lion 
of  ajfumpfit  to  pay  lo/.  and  coils.  The  fa&s  were  thefe :  an 
a£tion  had  been  brought  againft  the  defendant  and  two  others  ; 
and  the  caufe  was  carried  down  to  be  tried  at  the  afEzes ;  but  the 
defendant  promifed,  in  confideration  that  the  plaintiff  would  not 
profecute  the  adion,  that  he  would  pay  lo/.  and  cods  of  fuit. 
The  qUeilion  was  whether  this  was  a  void  promife  by  the  ftatute 
ef  frauds,  it  not  being  in  writing  ? 

'The  court  determined,  that  this  could  not  be  faid  to  be  a 
promife  for  another  perfon,  but  for  the  defendant's  own  debt  \ 
and  therefore  not  within  the  ilatute. 

• 

So,  in  the  cafe  of  Read  v.  Najb^  (j)  the  fa£ls  were  thefe :  Tuach^ 
the  plaintiff's  teftator  brought  an  aclion  of  *aflauit  and  battery 
againft  one  John/on,  The  caufe  being  at  Iffue,  the  record  entered, 
and  jnft  coming  on  to  be  tried,  the  defendant  Najb  being  then 
prefent  in  court,  in  confideration  that  Tuack  would  not  proceed  to 
trial,  but  would  withdraw  his  record,  promifed  to  pay  Tuack  50/. 
and  the  coils  in  that  caufe,  to  be  taxed  till  the  time  of  withdraw- 
ing  the  record,  in  which  taxation  all  fuch  fums  of  money  were  to 
be  allowed  as  Tuack  had  paid  and  was  liable  to  pay  to  his  attorney 
and  witnefies  who  attended  the  the  trial,  tuack,  relying  upon 
this  promife,  did  withdraw  his  record,  and  no  further  proceeding 
was  had  in  that  caufe.  Tuack  being  dead,  Ready  his  executor, 
brought  an  -  a£lion  upon  this  fpecial  promife,  which  was  merely 
tferialf  and  not  reduced  into  wrhing. 

The  cafe  was  twice  argued  at  the  bar  5  and,  after  time  taken 
by  the  court  to  confider  it,  J^ec,  Ch.  J.  delivered  the  opinion  of 
the  court  as  follows : 

**  The  fingle  queftion  is,  whether  this  promife  which  is  con-: 
feflTed  by  the  demurrer  not  to  have  been  in  writing,  is  within  the 
ftatute  of  frauds  and  perjuries  ?  that  is  to  fay,  whether  it  be  a 
promift!  for  the  debt,  default,  or  mifcarriage  of  another  p.crfon  ? 

(r)  5  Mod.  205.    Comb.  362.  S.  C.        {*)  t  Will.  305. 

And 
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■» 

And  we  are  all  of  opinion  that  it  Is  not^  but  that  it  ig  an  original 
promifc,  fufficient  to  found  an  aJfum^U,  upon  againft  No/by  and  is  /^ ^ —  ^ 

a  lien  upon  Nafb^  and  upon  him  only.     Johnfon  was  not  a  debtor  ;  ^I       ^^M^-^T  ' 
the  caufc.was  uptjriedj    he  did  not  appear  to  be  guilty  of  any  de^*  ^^^^^/g    -'* 
fiuk  or  niifcarriage  ;  there  might«have  been  a  verdicl  for  him  if  the  1/ ^*        r 
caufe  had  been  tried,  for  liny   thing  we  can  tell  \   he  never  was 
liable  to  the  particular  debt,   damages,  or  coils.    The  true  differ-* 
ence  is  between  an  original  promife,  and  a  cMattral  promife;.  the 
firjl  is  out  of  the  ftatutc,  the  latter  is   not  when  it  is  to  pay  the  ^ 

debt  of  another  which  was  already  contraded.'* 

So,  in  the  cafe  of  Williams  r.  Leper,  (t)  the  fa£ls  were  as  follow : 
ZajloTy  a  tenant  of  the  nj^intifi^being  in  arrear  for  rent,  to  the  .    ^ 

amount  of  45/.  for  thre^-quarters  of  a  year,  and  infolvent,  conveyed 
all  bis  cffe£ls  for  the  benefit  of  his  creditors.  They  employed 
Leper^  the  defendant,  as  a  broker,  to  fell  the  effefls,  who  accord- 
ingly advertifed  a  fale.  On  the  morning  advertifcd  for  the  fale,  1 
Williatnsy  the  landlord,  came  to  didrain  the  goods  in  the  houfe. 
Leper  having  notice  of  the  plaintiff's  intention  to  didrain  them^ 
promifed  to  pay  the  arrear  of  rent,  if  be  would  defifl  from  graining,' 
H^iJIiamj  on  the  faixh  of  this  promife,  accordingly  dcfiflcd.  Ar  the 
trial,  a  vcrdid  was  found  for  the  plaintiff  for  45/. ;  but  the  queftion 
for  the  opinion  of  the  court  was,  whether  this  was  fucli  a  fpecial 
promife  for  the  debt  of  another,  as  was  within  the  (latute  of 
frauds  ? 

The  counfel  for  the  plaintiff  contended  that  this  (latute  only 
aaeant  to  prevent  parol  promifes,  where  there  was  no  new  confide- 
ration  moving  from  the  party  making  the  promife  to  the  party  to 
whom  it  was  made  ;  that  the  legiflature  did  not  mean  to  prevent 
dire<5l  undertakings*  but  only  collateral  ones,  for  the  debt,  de- 
faaU,  or  mi(carriage  of  others.  Whereas  here  was  a  new  confide- 
raiiHon  \  for  the  goods  of  Leper  were,  at  the  time  of  the  pro- 
mife, liable  to  the  landlord *s  dilircfs.  It  was  therefore,  a  dire£l 
undertaking  for  himfelf,  and  not  for  another.^  The  pUintllFhad 
a  legal  intered  in  thefe  goods,  prior  to  the  bill  of  fale,  and  was 
deprived  by  the  defendant  of  an  advantage,  which  he  could  ncvc^r 
have  again.  The  property  of  the  goods  was  la^eper,  as  a  trullee 
£or  the  creditors,  at  the  time  when  he  made  this  promife. 

(/)  3  Bur.  1^86.    2  Wi!s.  308.  S.  C 

_       •      -  ■  Tht 
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The  counfel  for  the  defendant  infilled,  that  upon  this  declara* 
ttoni  coupled  with  the  fa&s  given  in  eTidenee,  the  plaintiff  had  no 
right  to  recover  this  45/.  For  the  declaration  exprefidy  charged 
'  ihat  Taylor  was  indebted  to  the  plaintiff  in  45/.  for  three  quarters 
of  a  year's  rent,  and  that  the  defendant  undertook  to  pay  it ;' 
which  was  diredly  within  the  words  of  the  ftatute  of  Arauds« 
That  Leper  was  in  poffei&on  of  the  goods  of  the  tenant,  who 
ciwed  the  plaintiff  three-quarters  rent ;  and  being  about  to  fell 
thenii  the  landlord  came  to  diftrain  for  this  rent  in  arrear  \  and 
Leper  promifed  10  pay  it,  if  he  would  defift  from  diftraining« 
He  promifed  abfolutely  to  pay  it,  and  not  to  pay  it  out  of  the 
goods  fold,  or  under  any  other  reftri£iion. 

But  Lord  Man^ldj  Ch.  J.  faid,  *<  the  cafe  h^s  nothing  to  do  widi 
the  ftatute  of  frauds.  The  res  gefta  would  entitle  the  plaintiff  tt>  his 
adion  againft  the  defendant.  The  landlord  had  a  Jegal  pledge  :  He 
entered  to  diftrain ;  he  had  the  pledge  in  his  cuftody.  The  de- 
fendant agreed,  *  that  the  goods  (bould  be  fold,  and  die  plaintiff 
paid  in  the  firft  place/  The  goods  were  the  fund :  the  queftion  was 
not  between  Ta^  and  the  plaintiff.  The  plaintiff  had  a  lien  on  the 
goods*  Leper  was  a  truftee  for  all  the  creditors,  and  was  obliged  to 
pay  the  landlord,  who  had  the  prior  lien  :  this  has  nothing  to  do 
with  the  ftatute  of  frauds.  Wilmd  and  Tatest  Juft|ces ;  were 
of  opinion,  that  this  was  an  original  promife  ;  and  Mr*  J.  Afton 
faid,  <<  he  looked  upon  the  goods  to  be  the  debtor ;  and  that 
Leper  was  not  bound  to  pay  the  landlord  more  th^in  the  goods 
ibid  for,  in. cafe  they  had  not  fold  for  45/.  .  The  goods  were  a  fund 
between  both  :  and  on  that  foot  he  concurred.^ 

The  principle  upon  which  this  cafe  was  determined  was  rtcog* 
nifed  in  Houlditch  ▼•  Milne,  {u)  It  was  an  z£k\on  of  ajfmmpjit  for  the 
repair  of  carriages ;  and  the  fads  in  fupport  of  it  were,  tliat  certain 
carriages  which  belonged  to  Mr.  Copej  had  been  fent  by  the  defen* 
dant  to  the  plaintiff's  to  be  repaired,  but  the  orders  concerning 
them  were  given  by  the  defendant*  One  of  the  carriages  had  been 
brought  by  Mr.  C^fey  himfelf,  and  paid  for  by  him  1  lind  the 
bill,  which  was  the  objeA  of  the  a£bion,  contained  a  charge  for 
repaics  done  to  this  carriage,  and  was  made  out  in  the  name  of 
Copey*  When  the  carriages  were  repaired,  the  defendant  fetit  aa 
order  to  pack  them  up,  and  fend  them  on  board  (hip;  the  plain* 
upon  this  fent  to  him  to  know  who  #as  to  pay  for  them  i  the 

(ir)  3  Efp.  Rep.  86. 

defendant 
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defendant  faid  he  liad  fent  them,  and  Ke  would  pay  for  them. 

The  carriages  were  aftcrwads  packed  up  and  fent  on  board  (hip, 

and  the  bill  was  made  out  and  delivered  to  the  defendant  \  he 

defiled  time  to  loot  orer  it ;  and  when  the  plaintiff  *8  clerk  called 

a  fecond  time,  he  faid  the  charges  appeared  very  high ;  but  de« 

fired  the  clerk  to  call  in  a  few  days,  and  he  would  fettle  it.    Not 

laving  done  fo,  the  plaintiff 's  attorney  waited  upon  him,  when- 

die  defendant  faid,  that  he  had  been  told  that  the  bill  ixfas  a  moft 

tthoibitant  one,  and  a  fit  fubjed  to  refer.     However,  he  faid, 

he  had  money  to  pay  it,  though  he  did  not  fay,  w^iether  it  was 

his  own  or  Ccpef$.    Upon  thefe  fafls  it  was  contended,  on  behalf 

of  the  defendant,  that  this  cafe  was  vrithin  the  ftatute  of  frauds. 

Bttt  Lord  BUofif  Ch.  J.,  before  whom  the  caufe  vras  tried,  faid, 

<*  If  a  perfon  obtained  pofleffion  of  a  tenant^s  goods  on  which  the 

bmdkvrd  had  a  right  to  diftrain  for  rent,  ^d  he  promifed  to  pay 

die  lent,  though  it  was  clearly  the  debt  of  another,  yet  a  note  in 

wridng  was  not  neceflary }  that  fuch  a  cafe  appeared  to  apply 

piecifely  to  the  one  before  him*    Hie  plaintiff  had  to  a  certain 

extent  a  lien  upon  the  carriages,  which  he  parted  with   on  the 

defendant's  promife  to  pay.     His  lordihip  therefore  was  of  opt  • 

taoa  that  that  circumftance  took  the  cafe  out  of  the  ftatute^  and 

oonfequently'that  the  defendant  was  liable  for  the  amount  of  the 

So,  in  the  cafe  of  Cabling  v.  Auhert^  (v)  where  the  following 
cafe  was. ftated  for  die  opinion  of  the  Court  oiKing*%  Bench. 

The  plaintiff  was  employed  by  one  E.  P.  Grajfon  as  his  ^neral 

agent ;  and,  as  an  infurance  broker,  had  efie£led  for  his  ufe  certain 

policies  of  affurance  mentioned  in  the  declaration,  of  the  value  of 

3000/.  \  that  the  plaintiff  was  under  acceptances  for  Grajfon^  for 

Inils  drawn  by  Grajfon  for  his  own  accommodation ;  and  that  the 

plaintiff  had  a  Uen  on  the  faid  policies  to  indemnify  himfelf  againft 

his  faid  acceptances.    That  a  lofs  having  happened  on  the  policies 

of  infurance,  which  the  underwriters  had  agreed  to  pay,  but  which 

Crayon  could  not  receive  without  having  the  policies  to  produce^ 

the  plaintiff  vras.  applied  io,  to  give  them  up  for  that  purpofe  to 

the  defendant,  into  whofe  hands  Grajfon  had  at  that  time  tranf- 

ferred  the  management  of  his  infurance  concerns.    That  feme  of 

the  plaintiff's  faid  acceptances  for  the  ufe  of  Graven  bcifg  then 

outflandlng 
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outftanding  and  unpaid,  and  particularly  the  bill  for  x8i/.  i/.  men* 
tioned  in  the  declaration  then  in  the  hands  of  one  Cator^  upon^ 
which  writs  had  been  fucd  out  (though  no!  then  executed)  againft 
Crayon  as  the  drawer^  and  the  plaintiff  as  acceptor ;   the  plaintifE 
refufcd  to  deliver  up  the  policies  of  affurancc,  they  being  the  only 
fecurities  he  had  againft  his  faid  acceptances,  without  an  indem^ 
nity;  and  that  thereupon  a  meeting  was  held  between  the  plaintiff 
snd  defendant  and  Grajfofff  at  which  it  ,wa8  verbally  agreed  be-* 
tween  the  parties  that  the  defendant  (hould  pay  into  the  hands  of 
a  banker  712/.  13/.  6^.,  to  anfwer  in  part  certain  other  accept- 
ances of  the  plaintiff's,  exclufivc  of  the  bill  for    181/.  u.  5  and 
that  the  plaintiff  fhou Id  provide  241/.  14/.  6d.  towards  paying  one 
of  his  acceptances  for  350/.;  and  that  the  defendant  fhould   pay 
the^  bill  of  i8j/.  ij-  and  thecofts  of  the  a'^lion  which  had  been 
brought  thereon  againft  Graji/bn,  amounting  together  to    202/.  j 
and  that  thereupon  the  faid  policies  ihould  be  delivered  up  to  the 
defendant.     That  in  purfuance  of  this  agreement  the  defendant 
paid  into  the  banker's  Ivands  712/.  13/.  6d,  and  the  plaintiff  deli« 
vered  up  the  policies  to  the  defendant.     That  the  defendant  re- 
ceived  from  the  underwriters  the  amount  of  other  fubfcriptions  on 
the  policies  fo  delivered  up  to  him  by  the  plaintiff.     That  the  de^ 
fendant  was  afterwards  called  upon  by  the  attorney  of  CW^  to  pay 
the  faid  202/.  for  the  debt  and  cofts  on  the  bill  in  Cator'$  hands,  but , 
refufedto  do  fo  ;  nor  had  he  paid  it  at  the  time  this  a£lion  was 
commenced  ;  and  that  in  confequence  of  fuch  refufal  the  plaintiff 
was  arrefted  at  the  fuit  of  Caior,  as  acceptor  of  the  faid  bill  of  ex- 
change, and  fuftained  damages  thereby  to  the  amount  found  by 
the  jury,  viz.   25/.     The  queftion  for  the  opinion  of  the  court 
was,  whether  the  promife  of  the  defendant  to  pay  the  faid  202/* 
due  from  Grajfon  for  the  faid  debt  and  cofts,  on  having  the  faid: 
policies  of  infurance  delivered  to  him,  was  void  under  the  ftatute 
of  frauds;  or  whethcrhe  were  liable  by  reafon  of  the  plaintiff's 
parting  with  the  poffcffion  of  thofe  policies  upon  which  the  plaintiff 
had  a  lien,  and  which  were  fo  depofited  with  the  defendant  ? 

The  Court  were  of  Opinion,  that  this  was  not  a  promife  for  the 
debt  or  default  of  another  within  the  ftatute  of  frauds,  bi^t  an 
§rigifial  undertaking. 

Lord  Ellenborough^  Ch.  J.  faid,  <^  I  am  clearly  of  opinion,  that 
this  is  neither  an  undertaking  for  the  debt,  default  or  mifcarriage 
of  another  within  the  ftatute.  It  could  not  be  for  t}\e  debt^  h\x%, 
rather  for  the  credit  of  another ;  for  when  the  ppomife  was  made, 

no 
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jw  debt  wat  incurred  from  Graffm  to  the  plaintiff j  therefore,  if, 

at  all  ^thin  the  itatute,  it  muft  be  for  the  default  or  mifcarriage  of 

another.    But  fe^  what  the  cafe  is :  the  plaintiff  who  was  Gray^ 

Jiff  I  broker,  had  policies  of  infurance  in  his  hands  belonging  to  hi$ 

principal,  which  were  fecurities  on  which  he  had  a  lien  for  the 

balance  of  his  account ;  and  on  the  faith  of  thefe  he  agreed  to 

accept  bills  for  the  accommodation  of  his  principal.    One  of  thcfe 

bills  became  due,  and  a£iions  were  brought  againft  the  plaintiff  as 

acceptor,  and  againft  Gray/on  as  drawer:  and  it  was  defirable  that 

the  policies  (houid  be  given  up  by  the  plaintiff  to  the  defendant,  in 

order  to  enable  the  money  for  the  loffes  incurred  to  kr  received 

fipm  the  underwriters ;  the  defendant  undertaking,  upm  condittoa 

the  policies  were  made  over  to  him,  to  fettle  the  acceptances  due» 

and  to  lodge  money  in  a  banker's  hands  £br  the  (attsfadion  of  the 

remainder,  as  they  became  due.    The  defendant  thAi  procured 

fiom  the  plaintiff  the  fecurities  upon  the  faith  pf  this  effgagemcnt ; 

h  entering  into  which  he  had  not*  the  difcharge  of  Grajfon  princii- 

pally  in  hb  contemplation,  but  the  difcharge  of  himfelf*    That 

was  his  moving  confideration,  though  the  difcharge  of  Grayfin 

would  eventually  follow.     It  is  rather  therefore  a  purchafe  of  the 

fecurities  which  the  plaintiff  held  in  his  hands.     This  is  c|nite  bcr 

fide  the  m^chief  provided  againft  by  the  ftatute ;  which  was  that 

perfons  Ibould  piot  by  their  own  unvouched  undertaking  without 

writing  charge  tbemfdves  for  the  debt,  default,  or  mifcarriage  of 

another.    In  the  ^afe  of  a  bill  of  exchange  for  which  fcveral  pe^F 

fons  are  liable,  if  k  be  agreed  to  be  taken  up  and  paid  by  ont^ 

eventtially  others  may  be  diCckarged ;  and  the  fame  objef^ion  might 

be  made  there :  but  the  moving  ^onfideratlon  is  the  difcharge  of 

the  party  himfelf,  and  not  of  the  reft,  though  that  alfo  enfues^ 

Upen  the  whole  therefore  I  agree  with  the  decifion  in  Willinfm 

f.  Leper  {u)  10  the  full  extent  of  it :  I  agree  with  thorfc  of  the  juJges 

who  thought  the  cafe  not  within  the   (latute  of  frauds  at   all ; 

and  I  alfo   agree  with  the  ground  on  which  Mr.  Juftice  jijon 

proceeded,  that  the  evidence  fuftains  the  coynt  for  mone^  h^d  an4 

jcceired." 

So,  in  the  -cafe  of  jfyrjlfy  v.  Mnrdettj  (w)  which  was  an 
ffiion  -of  affumpjit  tried  before  Sir  James  Mansfield^  Ch.  J. 
and,  upon  the  trial,  it  appeared  in  evidence,  that  the  defendant 
in  diftreffcd  circumftances,  the  plaintiff  and  ^jrcc  oth^  crc^ 

lu)  j/ttte^  5i.        (w)  1  New  Rep.  C  JJ.  U^. 
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^;v\x  j\    ,v^  ^s^^jiteift  net,  and  finding  that  he  could  only  pay 
V   ,-,..  'C'  A>c'*ii>  th^  came  to  an  agreement  to  accept  from 

^Mv  ^  '^'  '*^  ^  defendant's  father-in-law,  lo/.  in  the  pound  in 
vv^*.^  .v^v'^t  o*  th^  dsibts  due  to  them  from  the  defendant^  and  to 
^h  »  *Vk  avU$  to  thefaid  T,  Wejion ;  and  an  agreement  was 
^\v«vU:i^h  prrparcd  for  that  purpofe.— Thf  three  other  credi* 
igi«>  f^nca  this  agreement,  and  received  their  refpe£live  fulfils  of 
rWii^Tt  to  the  amount  of  lo/.  in  the  pound  from  T.  Wefion^  and 
the  pUiatiff  at  one  time  authorifed  Greenwood  (one  of  thje  three 
Cst\iitor$  who  figned)  to  fign  for  him  when  he  figned  for  himfelf  i 
but  Greenwood  having  Omitted  fo  to  do,  the  plaintiff  revoked  hit 
tu(horit7,\nd  refufed  to  execute  the  agreement,  or  accept  the  lox. 
in  the  pound  on  his  debt.  On  behalf  of  the  plaintiff  it  was  ob- 
jeAed,  that  WeJiorCs  undertaking  to  pay  lo/.  in  the  pound  in  dif- 
charge  of  the  defendant's  debt  was  void  by  the  ftatuce  of  frauds, 
no  agreement  by  which  Wejlon  could  be  charged  having  been  figned 
by  him,  and  therefore  the  plaintifPs  undertaking  to  accept  i  ox.  in 
the  pound  was  nudum  paEium.  But  the  Chief  Juftice  ruled  that 
the  undertaking  of  Wejlm  was  not  within  the  ftatute  of  frauds, 
heing  an  undertaking  to  pay  a  debt  of  a  new  defcriptionf  viz.  icx.  in 
the  pounds  in  conjtderaiion  of  Marden  being  difcharged^  and  not  an  un^ 
dertalmg  to  pay  the  debt  of  Marden.  Accordingly  a  verdift  was 
found  for  the  defendant,  who  had  paid  into  court  the  amount  o£ 
the  loj.  in  the  pound  on  the  plaintiff^s  debt.  And  the  Court  of 
Common  Pleas  afterwards,  upon  a  rule  to  (hew  caufe  why  there 
fiiould  not  be  a  new  trial,  confirmed  his  Lordfhip's  opinion,  and 
determined,  that  this  agreement  was  not  within  the  ftatute ;  it 
not  being  a  collateral  promife  to  pay  the  debt  of  another^  but  an 
iripnal  contraSi  to  purchafe  the  debts. 

Sir  James  Mansfield^  Ch.  J*  faid,  **  At  the  trial  of  this  caufe, 
it  was  objeded  on  the  part  of  the  plaintiff,  that  the  promife  by 
W^ott  was  a  promife  within  the  ftatute  of  frauds,  and  therefore 
no  bar  to  the  plaintiff's  demand.  It  appeared  to  me  doubtful  how 
far  the  pfomife  in  this  cafe  could  be  deemed  to  be  within  the  fta* 
tnte ;  and  it  rather  ftruck  me  that  being  a  propiife  to  pay  only  \os. 
in  the  pound,  and  not  to  pay  the  whole  debt,  it  ^as  an  original 
agreement,  and  therefore  was  not  within  the  ftatute.  I  did  not 
ice  how  one  perfou  could  undertake  for  the  debt  of  another,  when 
the  debt  for  which  he  was  fuppofed  to  undertake,  was  difcharged 
by  Ae  very  bargain.  No  cafes,  however,  were  at  that  time  cited. 
We  have  now  been  confidering  all  the  circumftances  of  the  cafe, 

and 


i 


r 


tjbp.  W.]    A  Or^iber  fir  the  Debt,  ^c.  of  Another.      6j 

Ud  the  qaeftkm  is,  whether  jallice  will  not  be  done  hj  not  allow- 
iog  the  plaintiff' to  take  more  than  what  the  ftrldleft  rule  of  law 
Vrin  entide  him  to  ?  The  h&s  were  (hortlj  thefe.    The  defendant 
yhs  upon  a  hirink  of  a  bankruptcy ;  Tome  of  his  creditors  met  to 
tonfider  what  (hoUld  be  done»  and  his  effe&s  being  found  only 
fufficien^  to  pay  7/.  '(^J.  in  the  pound,  the  creditors  agreed  to  ac« 
cept  I  ox.  in  the  pound  from  Wefion  in  full  £itisfa£tion  of  their  debts, 
and  undertook  to  ai&gn  their  debts  to  him.  The  only  object  of  thededd 
Vas  the  affignment  of  the  debts ;  and  We/hn  was  to  pay  lor.  in  the 
pound  as  die  price  of  thofe  debts.  After  this  the  plaintiff  went  out  of 
town,  and  fome  of ,  the  creditors  accepted  10/.  in  the  pounds  and 
affigned  their  debts  to  Wefion.  The  plaintiff  thought  proper,  firft  to 
deny  his  agreement!  and  then  to  inCft  on  his  right  to  change  his  mind 
and  refufe  to  execnte  the  deed.  He  had  a  right  to  change  his  mind, 
but  in  point  of  morality  and  found  honefty  his  condu£l  was  ex- 
tremely bad.     It  was  equivalent  to  obtaining  a  promife  from  Marm 
ien  prirately  for  payment  of  the  whole    debt,   after  agreeing 
with  the  reft  of  the  creditors,  to  take  a  part  only.    He  now  comet 
here  to  fet  afide  the  verdid:,  in  order  to  put  into  his  pocket  the 
other  part  of  the  debt  for  his  own  benefit,  to  which  Wefton  is  en<« 
titled.    Suppofing  the  promife  by  Wtjlw  to  be  a  good  promife  ia 
law,  the  plaintiff  cannot  recover  the  original  debt  due  from  the  de- 
fendant to  himfelf,  inafmuch  as  he  has  agreed  to  accept  lox.  in  the 
pound  in  fatisfa£lion  of  that  debt,  and  to  ailign  it  to  Wefton,  who 
is  contented  with  the  verdi£l.    The  plaintiff  has  clearly  beea 
guilty  of  rery  harfh  treatment  towards  the  defendant ;   and  I  do 
not  think  the  court  called  upon  to  alter  the  verdi£l,  as  a  favour  to 
luxn. — ^Hc  has  zSttd  altogether  contrary  to  honour  and  juflice,  and 
I  think  the  verdi£l  ought  to  ftand.     I  would  not  have  it  fuppofed 
that  I  mean  to  throw  any  doubt  upon  the-deciCons  which  have 
been  cited  refpe^ing  the  ftatutes  of  frauds.     The  cafe  of  Cbattr 
V.  Beckiity  («)  certainly  decides  that  a  mere  promife,  fuch  as  that 
before  us,  would  be  within  the  ftatute ;  and  indeed,  upon  general 
prindplesy  no  one  can  wifh  to  rieftrain  the  operation  of  the  ftatute 
of  frauds.    The  benefits  of  that  ftatute  are  much  more  apparent 
to  thofe  who  are  converfant  with  the  practice  of  the  court  of 
Chancery,  than  thofe  who  have  only  fern  the  pra£lice  of  the 
courts  of  common  law.    But  upon  th^  whole,  it  appears  to  me 
that  the  agreement  by  IVifton  amounted  to  a  purchafe  of  the  plains 

(»)  P0ft.  70. 
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for  a  new  trial  ought  not  to  be 


Q^|«|r  die  debt  of  a  third  perfon  in  confideration 
Lui^^r   ■*")!  i»  within  the  ftatute^  and  mud  therefore  be 
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*  S«»^  -8k  ^  cafe  of  Fi/h  V.  Hutchin/on,  (y)  which  was  an  zGtloa  . 
g^  ^-Hb^^  ^  plaintiff  declared,  that  whereas  one  Vickars  wal 
■^»x.^iKv>i  ^^  him  in  a  certain  fum  of  nioney,  and  had  com- 
«4^uv^  M  a£Uoa  for  the  fame ;  the  defendant  in  confideration 
^Vj^  ijbb^  plaintiff  would  ftay  his  aflion  againft  Fickarj  promifed  to 
^^  ptiintiff  the  money  owing  to  him  by  Vichars*  To  this  there 
w<i»  a  demurref  and  joinder  in  demurrer. 

For  the  defendant  it  was  inliftedi  that  this  being  a  promife  ta 
Kiy  the  debt  of  another  perfon^  was  void  by  the  ftatute  of  fraudt 
and  perjuries. 

It  was  anfwered  for  the  plaintiff,  that  this  was  an  original  con** 
tra£t  between  the  plaintiff  and  defendantj  fo  not  within  the  ^tute  I 
and  the  cafe  of  Ready.  No/by  (z)  was  cited  as  in  point*      J 

But  per  Mam  curiam.    *<  This  cafe  at  bar  is  vary  clearly  Within 
the  ftatute,  £or  here  is  a  debt  c£  another  perfon  ftill  fubfifting,  and 
a  promife  to  pay  it:  and  it  is  not  like  the  cafe  of  Read  v.  Nafi^ 
for  that  was  an  a£lion  of  affault  and  battery  brought  by  the  plain* 
tiff's  teftator  againft  one  Johnfon  ;  the  caufe  was  at  iffue,  the  re- 
cord of  mfi  pptus  entered,  and  juft  coming  on  to  be  tried,  when 
the  defendant  Najb,  being  prefent'  in  court,  in  confideration  that 
plaintiff's  teftator  would  not  proceed  to  try  his  caufe,  but  would 
withdraw  his  record,  promifed  to  pay  him  50/.  and  cofts  to  bo 
taxed  in  that  fuit^  lb  in  that  cafe  there  was  no  debt  of  another,  it 
being  an  a£lion  of  battery,  and  it  could  not  be  known  before  trial 
whether  the  plaintiff  would  recover  any  damages  or  not ;  but  in 
the  prefent  caCe  here  is  a  debt  of  afwtbtr  ftill  fuUfifting,  ^d  a  pro* 
nife  to  pay  it.**  \j 

So,  a  promUe  by  the  indcrfer  of  a  dUhonoured  note,  to  indem^ 
nify  the  holder  if  he  win  proceed  to  enforce  the  payment  againft 
ihc  other  parties  thereon,  muft  be  in  writing,  otherwife  it  is  void*. 

(y)a  Wil8«  94.  Stra.  873*  S.  ?•        (e)  1  Wils.  305.  aatae^So. 

Jhih 


\ 


r 
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Oap.  nr.)    t$  anpwerfor  we  Debt,  ^c.  of  An 

ThoSi  in  the  cafe  of  Wiffciworib  ▼•  MiUs^  (0)  which  was  an 
iQkm  of  afumffit  for  money  paid^  bid  out,  and  expended  to 
die  defendants  ufe^  with  a  count  againft  liini  as  indoifer  of  a 
{tromiflbrj  note ;  the  teport  ftates  that  the  plaintiff  was  indorfee 
of  one  Broi^b^  who  was  the  indoifee  of  the  defendantj  who  was 
lumfelf  the  indotfee  of  Tajhr  and  fon  of  a  promiflbry  note  drawn 
by  one  Sharp  in  faTOur  ^  Taytar  and  fon,  for  60/.  payabk  three 
mondis  after  date,  at  Tajkt^^  houie.  When  the  note  becanae  due^ 
ihe  phlntiflrs  clerk  called  for  payment  of  it  at  Taylor^s  houfe,  but 
by  miftake  left  it  behind ;  he  immediately  returned  and  informed 
JaylffT  and  fon  of  the  circumftance,  and  demanded  the  note,  but 
they  denied  having  it,  and  it  was  confidered  as  lo(t« 

The  plaintiff  and  Brough  immediately  waited  on  the  defendant^ 
and  informed  him  of  the  circumftance.  Whereupon  he  fumifhed 
them  with  a  copy  of  the  note,  and  Tpromifcd  if  they  would  en« 
dearoor  to  recover  the  amount  of  it  from  Taylor  and  fon,  or  from 
Uarp^  that  he  would  indemnify  them.  They  applied  to  Sharps 
whom  they  found  was  a  man  of  no  fubftance.  They  afterwards 
applied  to  Tayhr  and  fon,  and  they  on  being  threatened  paid  30/. 
in  part,  and  gave  a  new  fecuriry  by  a  note  for  the  remaining  30/, 
But  this  laft  note  not  being  paid  when  due,  an  adion  was  brought 
OB  it  againft  Tayhr  and  fon,  and  a  judgment  obtained  by  default ; 
they,  however,  brought  a  writ  of  error  on  the  judgment,  and 
then  became  bankrupts.  Upon  this  Winckwortb^  the  plaintiff^ 
brought  this  a£tion  to  recover  from  Milh^  the  defendant,  the  ex« 
peaces  he  had  been  put  to  in  endeavouring  to  recover  the  money 
from  Taylor  and  fon,  on  Mill/  promife  of  indemnifying  liim^ 
and  added  a  count  againft  him  as  indorfer  of  the  original  note. 

Lord  Kenyon  alked  if  there  had  been  any  note  in  writing  from 
M^tHs  to  the  plaintiff,  promiGng  to  indemnify  him  in  the  manner 
ftated.  He  was  anfwered  in  the  negative;  but  it  was  contended 
that  it  was  not  neceflary,  MUh  the  defendant  being  himfelf  a 
party  to  the  note,  and  to  be  benefited  by  the  proceedings  againft 

« 

His  Lordfliip  then  added^  <<  that  he  wa  s  of  opinion  the  a£lion 
could  not  be  fuppprted,  to  recover  that  part  of  the  demand 
claimed  under  the  promife  of  indemnity  \  that  it  was  a  promtfa 

(a)  1  Efp.  Rep*  484* 

F  3  ^  for 
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for  the  debt  and  default  of  another,  and  fo  could  not  under  the 
ftatute  of  frauds  be  maintained  without  a  note  in  writing  ;  but  at 
to  the  unpaid  part  of  the  original  nptCj  the  ^laintif  was  entitled 
to  recover  it.'* 

So,  7^  parol  promife  to  pay  the  debt,  of' another^  and  alfo  i^dojimt 
§tber  aff,  is  void  by  the  ftatute  j  the  contrast  being  entire* 

Thus,  in  the  cafe  of  Cbater  v.  Beckett^  {b)  which  was  an  a£lioa 
of  aflVnnpfit  on  a  fpecial  agreement,  and  for  money  paid,  tried 
before  Lord  Kenyon.  At  the  trial,  the  plaintiff's  counfel  ftated, 
that  the  fa  As  of  the  cafe  were  thefe  :  that  the  plaintiff,  who  had 
fii;uck  a  docket  againft  J*  Harris^  was  induced  not  to  profecute 
the  commiffipn  of  bankrupt,  but  to  fue  him  at  hw  for  the  re-^ 
covery  of  his  debt,  and  having  fued  out  a  writ  againft  him,  fomc 
of  Harries  creditors  were  anxious  to  take  a  compofition  for  their 
debts,  provided  all  of  them  would  agree  to  it ;  and  to  cfieft  this 
fcheme  the  plaintiff  called  fevcral  meetings  of  Harrises  creditotSi, 
at  the  laft  of  which  a  compofition  of  loj.  in  the  pound  was  pro* 
pofed,  which  all  the  creditors,  except  the  plaintiff,  confented  to. 
take :  but  as  the  plaintiff  had  been  put  to  great  cxpences,  in  ftrik- 
ing  the  docket  againft  Harris^  fuing  out  a  writ,  and  calling  the 
creditors  together,  he  would  not  agree  to  take  that  compofition  un^ 
lefs  thofe  expences  were  alfo  paid,  in  confequeoce  of  which  the 
defendant  promifed  to  pay  thofe  expences.  and  to  accept  bills, 
drawn  by  the  plaintiff  on  him  to  the  amount  of  the  compofition. 
The  plaintiff  accordingly  drew  biUa  on  the  defendant  to  that 
amount,  which  the  latter  accepted  and  paid  :  but  the  defendant 
refufing  to  pay  the  plaintiff's  expences,  amounting  to  2o/*  13/.  the 
plaintiff  paid  them  to  the  attorney,  and  brought  this  a£tion  to  re-^ 
cover  the  fame  from  the  .defendant  on  his  undertaking.  But 
this  undertaking  not  being  in  writing,  Lord  Kenyon  was  of  opinioii: 
that  the  cafe  came  withinthe  ftatute  of  frauds,  and  nonfuited 
the  plaintiff  on  his  opening }  referring  to  the  cafe  of  Read  tr^ 
Najb.n 

A  rule  nif  was  afterwards  obtafaied  to  fet  afide  the  nonfuit  ^ 
»nd  when  the  cafe  was  called  on^  the  plaintiff's  counfel  (aid^ 

{b)  7  Term  Rep.  tou    See  alfo  Cole  v.  Tbmix,  Anfir,  420.   Lea  n 
Barber f  lb.  425. 

(•)  I  Wils.  305.  et  ante,  60.^ 

that 


(\ 
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thateren  though  this  were  a  cafe  within  the  ftatute  of  frands, 
the  plaintiff  might  recover  on  the  general  count  for  monej  paid 
to  the  nfe  of  the  defendant, 

fl 

Bat  the  court  were  of  opinion  againft .  the  plaintiff  on  both 
pointS)  and  decided  that  the  cafe  was  within  the  ftamte. 

Lord  Kenyan  Ch,  J.  faid,  «  When  this  caufe  came  on  to  be  tried* 
I  referred  to  the  cafe  of  Read  v.  Najhy  to  fhow  that  this  was  a  cafe 
within  the  ftatute  of  frauds  :  and  though  the  court  ruled  that  that 
cafe  itfelf  was  not  within  the  ftatute,  what  was  faid  by  l.ord  Chief 
Ju(lice*X^r  is  dedfive  to  ihow  that  this  promife  is  void  by  the 
flatute*  That  was  an  adion  not  founded  on  any  debt,  but  for 
an  aflault ;  and  he  faid  <*  Jabnfon  was  not  a  debtor ;  the  caufe  was 
not  tried  %  he  did  not  appear  to  be  gUilty  of  any  default  or  mif- 
carriage ;  there  might  have  been  a  verdict  for  him,  if  the  caufe 
had  been  tried ;  he  never  was  liable  to  the  particular  debt,  dam- 
ages, or  cofts.''  Whereas  in  this  cafe  Harris  was  indebted  to  the 
plaintiff,  and  the  defendant  undertook  to  pay  part  of  that  debt, 
and  to  pay  certain  other  expences.  The  promife  therefore  wa9 
certainly  void  in  part  ^y  the  ftatute ;  and  the  agreement  being  en« 
tire,  the  plaintiff  caimot  now  feparate  it,  and  recover  on  one  part 
of  the  agreement,  the  other  being  void.  And  if  that  agreement 
be  void,  there  is  an  end  of  the  cafe  i  for  where  there  is  an  expreb 
promife,  another  promife  cannot  be  implied.  I  lament  extremelj 
that  e](ceptions  were  ever  introduced  in  conilruing  the  ftatute  of 
frauds ;  it  is  a  very  beneficial  ftatute,  and  if  the  courts  had  at  firft 
abided  by  the  ftriO  letter  of  the  ad,  it  would  have  prevented  a 
pultitude  of  fults  that  have  fince  been  brought/' 

Lawrence  J.  faid,  <*  It  is  clear  that  the  plaintiff  cannot  recover 
on  the  fpecial  counts.  Then  the  queftion  is,  whether  on  the  * 
tranfa&ion,  as  ftated,  he  can  fupport  the  general  count  for  money 
paid  to  the  ufe  of  the  defendant  ?  The  defendant's  was  not  a 
promife  to  pay  the  attorney,  but  to  pay  the  plaintiff  the  expencet 
that  he  had  incurred  :  but  the  plaintiff  was  originally  li^dbie  to  pay 
thcfe  expences  to  his  own  attorney  ;  and  when  he  paid  them,'  he 
OQjy  paid  his  own  debt ;  therefore  this  caimot  be  confidered  a^ 
loooey  paid  to  the  ufe  of  the  defendant.'' 

It  fhould  be  obferved,  that  in  all  thofe  cafes  which  come 
vithin  that  part  of  the  ftatute  we  have  now  been  confidering,  the 

F  4  confideration^ 
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confidcradon,  a$  well  as  the  promifcj  muft  be  dated  in  the  agree* 
tnentj  othcrwifp  it  will  be  Toid.  {c) 


3*    Of  Promi/es  in  ccnfideratidn  of  Marriage^ 

tn  tii^  neit  branch  of  the  fourth  claufe  of  the  ftattite  of  frauds 
it  is  enabled,  that  nd  aftion  fliall  be  brought  whereby  to  charge 
any  perfon  upon  atiy  agreement  made  upon  confideration  of  mar- 
tiagej  unlefs  the  agreement  upon  which  fuch  a£lion  fhall  be 
broughti  or  fome  memorandum  or  note  thereof,  (haH  be  in  writings 
and  figned  by  the  party  to  be  tharged  therewith,  or  fome  olhef 
perfot^  thereunto  by  him  lawfully  authorized. 

Vefy  fdon  after  the  paf&ng  of  the.  ad  it  waft  holdetl,  that  thb 
branch  of  it  extended  as  well  to  mutual  promifes  to  many,  as  to 
an  Agreement  in  confideration  of  marriage. 

ThUSi  in  the  cafe  of  Phi^ott  v.  WaHet^  {d)  which  was  an  Tt&ion 
of  affumffitf  in  confideration  that  the  plaintiflf',  at  the  requeft  of 
the  defendant,  would  confent  to  take  him  to  be  her  hulband,  the 
defendant  promifed  to  take   her   to  be  his  wife  \  and  that  the 
plaintiflF  was  teady,  and  ofiered  to  take  the  defendant  to  be  her 
huiband,  but  he  refufed.     This  promife  was  made  without  an/ 
Hb^riting  ;  it  was  therefore  contended  that  it  was  void  by  the  fta- 
tute  \  but  it  was  anfwcred,  that  this  was  no  promife  within  the 
itatute,  which   was  only  intended  of  promifes  for  payment  of 
money  upon  marriages,  and  not  of  promifes  to  marfy. 

But  the  court  refolved,  that  this  promife  is  diredly  within  the 
Words,  and  not  out  of  the  intent  of  the  ftatute  \  becaufe  the  pro* 
tnite  is,  that  in  confideration  the  one  would  marry  the  other,  the 
other  would  marry  him,  and  therefore  it  is  a  promife  in  confidcr-* 
ation  of  marriage* 

This  conftru£lion  of  the  ftatute^  however,  was  afterwards  mueh 
doubted,  and  in  fome  cafes  dented  ;  {e)  and  it  is  now  finally  fettled^ 
that  mutual  promifes  to  marry  need  not  be  in  writing  by  tb^ 
ftatute  of  frauds. 


(0  Vide/2^.  t{l.JnnvhedCifnthiCQhfi^a^vlhfiieJlai^. 
(4)  5  Lev.  65.         (r)  Vide  Loid  Raym.  387. 


Thus^ 


Tbiis^  in  the  cafe  of  Ceri  r.  Bakcr^  (/)  the  plaintiff  declaitd^ 
that  in  confideration  flie  promifed  to  marry  the  defendaaty  he  pio* 
nifed  to  marry  her  at  his  father's  deatbj  who  was  fincc  dead,  but 
the  defendant  refafcd  fo  to  do,  and  had  afterwards  married  A.  B« 

The  defendant  moved  in  arreft  of  judgment,  that  thU  par^t 
promife  was  not  good  in  law.  But,  after  argument,  it  was  held^ 
that  this  was  not  within  the  ftatute  of  frauds  and  perjuries,  which 
relates  only  to  contraAs  in  confideration  of  marriage ;  and  that 
the  cafe  in  3  Ley.  41 1.  [g)  had  been  contradifled  by  later  refo* 
Istbns. 

A  parol  agreement  to  pay  money,  or  make  a  fettleoient  in  con* 
fideration  of  marriage,  if  not  reduced  into  writing,  previous  to  the 
marriage,  is  void ;  and  a  fubftquent  marriage  it  not  a  part  execu* 
tion  of  fuch  an  agreement  to  take  it  out  of  the  ftatute.  But  a  fub* 
fcquent  marriage  zaAfittUment  has  been  held  fuffictent  to  prereoC 
Ibe  ftatute  operating  upon  fuch  parol  promife.  {b) 

.Letters  from  parents,  or  perfons  in  loco  parentis^  containing  pro- 
mifes  of  proyifions,  have  been  a  frequent  fubjed  of  adjudication^ 
and  wherever  they  have  been  explicit  in  their  terms,  and  the  fub* 
jod  matter  of  the  promife  has  been  reduced  to  fuiEcient  certainty^ 
they  have  been  held  to  fatisfy  the  ftatute.  Thus,  in  a  cafe  de- 
termined a  very  few  years  after  the  ftatute  was  pafled,  where  a 
father  wrote  ^  letter,  fignifying  his  aflent  to  the  marriage  of  his 
daughter  with  J.  S«  and  that  he  would  give  her  1500/.,  and  after- 
wards, by  another  letter,  upon  a  further  treaty  concerning  the  faid 
marriage,  went  back  from  the  propofals  of  his  firft  letter ;  and 
agab,  at  fome  time  after,  declared  that  he  would  agree  to  what 
was  propofed  in  his  firft  letter  %  the  letter  was  held  a  fufficient 
promife  in  writing,  within  the  ftatute  of  frauds,  and  that  the 
lail  declaration  had  fet  up  the  terms  of  the  firft  letter  again,  (i) 

But,  in  the  cafe  of  Aylijfi  v.  Tracj  {h)  where  it  is  ftated  that  the 
plaintiff  courted  one  of  the  daughters  of  Sir  Thomas  Hajlfwood^ 

{/)  Stra.  34.  {2)  This  muft  be  intended  for  3  Ley.  6j.  the 

cafe  in  3  Ley.  41 1.   bemg  upon  marriage  brocage  bonds,  and  not  at  all 
relating  to  the  ftatute  of  frauds.  ^ 

{h)  Mmttac9i€  y.  MatcwHt  i  P.  Wms.  6tT.  Stra.  936.  S.  C.    See  alfo 
I  Vez.  jun.  199.  4  £aft.  aoi. 

(4)  vide  a  Vent.  361.  Free.  Chan.  560.  t  Vera.  aoo.  102. 

^}  z?.Vfm».6j.    This  cafe  is  yery  diimntly  ftattd  in  9  Mod.  3. 

and 
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fsd  treated  with  the  futhet  about  the  marriage ;  the  father  con- 
lested  to  the  marriage^  and  wrote  a  letter  to  his  daughter,  inri- 
mating  that  he  had  met  the  plaintiff  Mr.  Ajliffe^  and  had  agreed 
to  give  him  as  a  portion  3000/.  which  the  plaintiff  \(he  faid) 
jeemed  fully  to  affent  to,  and  that  they  were  to  meet  the  next 
4ay,  when  the  afiair  was  to  be  fully  concluded  \  and  he  fub* 
fcribed  his  name  to  the  letter. 

Accordingly  they  met,  and  agreed  to  the  marriage,  and  the 
father  gave  money  to  the  daughter  to  buy  her  wedding-cloaths^ 
and  the  wedding-day  having  been  appointed,  the  father  died  be« 
fore  that  day,  having  made  hi9  will  loilg  before  this  treaty  of  mar« 
yiage,  and  given  his  daughter  only  2000/. 

The  daughter  did  not  ihow  this  letter  to  the  plaintiff,  her  in« 
tended  hu(band»  whom  (he  afterwards  married,  and  the  2ooc/. 
legacy  was  paid  to  the  plaintiff,  the  hufband ;  but  he  did  not, 
neither  was  he  required  to  make  any  fettlement  on  his  wife,  but 
was  a  merchant  s^id  freeman  of  Jj^ndon* 

The  Lord  Chancellor  (/}  fald,  <'  This  being  no  more  than  a  com** 
munication,  has  no  ingredient  of  equity  ;  the  hufband  made  no 
fettlement ;  he  did  not  know  of  this  letter,  it  being  wrote  to 
the  daughter,  and  therefore  cannot  be  fuppofed  to  have  married 
in  eonfequence  of  the  letter/' 

Then  he  accepted  of  the  aooc/.  legacy  as  the  portion,  and  at 
that  time  demanded  no  more^  and  the  other  daughter  had  but 
1500/.  portioiu'* 

But,  where  A.  by  letter  promifes  to  give  fuch  a  fortune  with 
his  daughter  to  B.,  and  B.  marries  the  daughter  on  the  encou-> 
ragement  of  this  letter  ^  this  is  fufficient  to  bring  the  agreement 
out  of  the  ftatute  of  frauds ;  and  B«  fhall  recover,  becaufe  the 
agreement  is  executed  on  his  part  as  far  as  it  can  bo,  and  can 
never  be  undone  after,  (m) 

« 

(/)  Maccksfeld. 

\m)  2  £^.  Caf^  abr.  49.    Sec  aUb  %  Vera.  322;  i  Vcz«  297.  . 
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4.  Of  a  Control  qr  Sak  cf  Lands,  &rt 

In  another  branch  of  the  fourth  fcdion  of  the  ftatute»  It  it 
enacted,  <<  that  no  a&ion  (hall  be  brought  to  charge  any  perfoa 
upon  any  contra£i  or  fale  of  lands,  tenements,  or  hereditamentt^p 
or  any  tntereft  in  or  Concerning  them,  unlefs  the  agreement  upoii 
which  fuch  a£^ion  ihall  be  brought,  or  fome  numorandum  qt  notp 
thereof,  ihall  be  in  writing,  and  figned  by  the  party  to  be  charged 
therewith,  or  fome  other  nerfon  thereinto  by  him  lawfully  a^^ 
ihpri^ed, 

Upon  this  part  of  the  ftatute  It  is  faid/(fi)  that  TVely^  Ch.  J.  re* 
ported  to  the  other  juftices  of  the  Common  PUas^  that  it  was  a 
queilion  before  him  at  a  trial  at  ntfiprius^  at  Guildial/,  %vbetber  thf- 
fale  cfttmhtr  growing  upon  the  land  ought  to  be  in  writing  by  the 
^tute  of  frauds,  or  might  be  hy  parol  f  A^d  he  was  of  opinion^ 
and  gave  the  rule  accordingly,  that  it  might  be  by  parol,  be- 
canfe  it  i$  bu^  a  bare  chattel.  And  to  thi^  opinipn  Powell  Jufticc 
i^grecd, 

So,  in  the  cafe  of  Poulter  ▼•  Killingheci,  (p)  which  was  an  aOiion 
pf  indeh'Uatus  ajfumpftt.  The  firft  count  of  the  declaration  was 
^  for  20/.  for  the  moieties  of  divers  crops  pf  wheat,  and  cole-feed^ 
by  the  plaintiff  before  that  time  fold  to  the  defendant,  and  by  the 
llefcndant,  in  confequence  of  fuch  fale  before  then  had,  reaped 
an4  taken  to  and  for  his  own  ufe  and  benefit."  The  fecond  count 
^as  on  a  quantum  meruit^  <<  for  that  the  plaintiff  had  permitted 
wd  fuffered  the  defendant  to  depafture,  eat  up,  and  confume 
with  his  cattle  the  moiety  of  a  certain  other  crop  of  cole-feed." 
^ere  was  i()(o  a  count  for  money  had  s^nd  Kceivcd. 

T|)e  c^ufe  was  tried  before  AJhhurfiy'yx^xct^  and  it  appeared  that 
the  plaintiff  being  poffefled  of  certain  pieces  of  fen^land,  which  he 
was  defirous  of  having  put  into  a  (late  of  cultivation,  made  a  ver« 
)>al  declaration  to  let  them  to  the  defendant  without  rent,  who 
fvas  to  plough,  drefs,  and  fow  them  for  two  fuccef&ve  crops,  and 
in  lieu  of  rent,  to  allow  the  plaintiff  a  moiety  of  the  crops.  While 
|he  crops  of  the  fecond  year  were  on  the  ground,  an  appraife* 

(fi)  I^ord  Raym.  18^.  (9)  i  l^of.and  Pul.  397. 

ment 
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snent  of  diem  was  taken  for  both  partiesi  and  the  vdue  afcer- 
tained.  The  defendant  having  afterwards  refufed  to  pay  a  moiety 
6f  the  value,' this  aflion  was  brought.  It  was  contended,  at  the 
trial)  that  a  fpecial  agreement  for  a  moiety  of  the  crops  having  been 
^oved,  this  a^ion  of  indehitatui  aJfumpftU  for  a  moiety  of  the 
taluej  could  not  be  fupported  :  and  alfo  that  the  agreement  itfetf 
was  within  the  ftatute  of  frauds ;  firft,  becaufe  it  related  to  land  ; 
ind  fecondly,  becaufe  it  was  not  to  be  executed  within  a  year  ; 
iind  that  it  ought  therefore  to  have  been  in  writing.  A  verdi£t 
was  found  for  the  plaintiff  fubje£l  to  the  opinion  of  the  court  on 
the  firft  objefiion* 

Eyrey  Ch.  J.  faid :  «<  The  circumftancc  of  the  appraifement 
fe^ms  to  put  an  end  to  this  point :  It  is  true  that  as  the  cafe  ort« 
ginally  ftood,  the  plaintiff  had  a  claim  to  a  moiety  of  the  produce 
of  the  land  under  a  fpecial  agreement :  but  that  fpecial  agreement 
was  executed  by  the  appraifement.  It  had  been  agreed  that  the 
moiety  of  the  crops  was  the  property  of  the  plaintiff;  but  he  being 
willing  that  the  defendant  ftould  keep  them,  a  furveyor  was  ap« 
pointed  to  fettle  the  price  between  them.  The  circumftance  of 
the  appraifement  affords  clear  proof  that  the  plaintiff  fold  what 
the  defendant  had  agreed  was  his :  and  the  price  being  afcertsdnedi 
brings  this  to  the  cafe  of  an  a6lion  for  goods  fold  and  delivered.  It 
is  unneceffary  to  ftate  a  fpecial  agreement,  which  has  been  executed^ 
vherc  the  adion  arifes  but  of  fomething  collateral  to  it*** 

BulUr  J.  «  If  no  appraifement  had  taken  place,  the  objefiion 
to  the  aflion  in  this  form  muft  have  prevailed.  But  that  circum* 
ftance  is  decifive.  With  refpefl  to  the  point  made  at  the  trial,  on 
the  ftatute  of  frauds,  this  agreement  does  not  relate  to  any  intereft 
in  the  land,  which  remains  altogether  unaltered  by  the  arrange^ 
Inent  concerning  the  crops.*' 

But  a  contrail  with  the  owner  of  a  clofe  for  the  purchafe  of  \ 
growing  crop  of  grafs  to  be  mown  and  made  into  hay  by  the 
vendee,  if  not  in  writmg,  is  within  the  ftatute. 

Thus,  in  the  cafe  of  Crojh^  v.  Wad/worthy  (/)  which  was  an  ac« 
tion  of  trefpafs.    At  the  trial  a  verdiA  was  found  for  the  plaintiff^ 

(p^  6£aft»  602.  Sec  HSoWudMnghm  v.  Brtfiaw^  2  B^s,  ahd  Pul.  4^4. 
it  videpoji^  chap.  V.  where  it  was  held,  that  a  fale  of  hdpi^  not  gathered^ 
is  not  within  the  exception  of  the  {lamp  aft  relating  to  agreements  for  tht 
fale  of  any  gcodsf  wanif  and  mershandiMi% 

4  fubjeft 
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fabjcd  to  the  eplnion  of  the  court  on  the  following  cafe.    The 
declaration  ftated,  that  the  defendant  on  the  9th  of  Ju/j  1 804^ 
and  on  divers  other  days,  &c.  with  force  and  arms  broke  and  en« 
tered  a  certain  clofe  whereof  the  faid  plaintiff  was  then  lawfully 
poflefledf  and  cut  down  the  pl^tiff 's  grafs,  then  growing  in  the  iaid 
do&y  and  alio  took  and  carried  away  the  fame^  and  alfo  the  plain* 
tiff's  hay  then  being  on  the  laid  clofe»  and  difpofed  thereof  to  hio 
own  ttfe.  The  fa&s  wcie  that  on  the  6th  of  June  1804  the  plauuiff 
agteed  by  /am^  with  the  defendant  for  the  purchafe  of  a  ftand* 
fting  crop  of  mowing  grais»  then  growing  in  a  clofe  of  the  de- 
fendant'sy  for  ao  guineas.    The  grafs  was  to  be  mowed  and  made 
into  hay  by  the  plaintiff;  but  the  parties  did  not  abiblutely  &x 
vpon  any  time  at  which  the  mowing  was  to  be  begun.    Noearneft 
wad  given,  nor,  was  any  note,  memorandum,  or  writing,  Ggned 
by  either  of  the  patties  or  by  any  perfon  on  their  behalf,  nor  was 
pofleffion  of  the  clofe  given  to  the  plaintiff,  but  was  retained  by 
^  the  defendant.    On  the  ad  of  July  the  defendant  told  the  plaintiff 
he  Ihould  not  have  the  graft  1  and  afterwards  on  that  day,  fold  it 
fo  W.  Carver  for  2$  guineas.    The  plaintiff  on  the  1 2th  of  J\df 
tendered  to  the  de£endant  ao  guineas  for  the  crop,  Which  the  de- 
fendant refufed  to  acpept.    The  plaintiff  went  next  morning  to  the 
defendant's  clofe,  and  finding  the  gate  unlocked,  fent  in  a  perfon 
10  mow  the  grafs,  who  cut  near  half  of  the  clofe.    On  the  eve* 
ning  of  the  15th  the  defendant  brought  a  letter  from  his  attorney 
to  the  plaintiff,  forbidding  him  to  enter  the  clofe,  and  difcharg- 
ang  Urn  from  mowing  the  grafs.     A  lock  was  then  fixed  upon  the 
gate  by  the  defendant^  and  Carver^  by  his  diredions,  carried  away 
the  grafs  which  had  been  mowed,  and  afterwards  cut  and  carried 
away  the  remainder  of  the  crop.    The  quedion  for  the  opinion 
of  the  court  was^' whether  the  plaintiff  were  entitled  to  re* 
cover. 

After  the  cafe  had  been  fully  argued,  and  the  court  had  taken 
time  to  confider  it,  Lord  EUtfAorpugh  Ch.  J.  delivered  the  opinion 
of  the  court  as  follows : 

^  As  the  plaintiff  appears  to  have  been  entitled  (if  entitled  a( 
all  under  the  agreement  ftated)  to  the  exclufive  enjoyment  of  the 
iCTBp  growing  on  the  land  during  the  proper  period  of  its  full 
growth,  and  until  it  was  cut  and  carried  away,  he  might  in  refped 
of  fuch  exclufive  right  maintain  trefpafs  a^ainil  any  perfons  doing 

4be  a£U  complained  of  in  violation  thereof*    This  brings  us  to 
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Ac  qtieftioiij  \7Kett1er  the  plaintiff  had  under  the  agte^ment  and 
ctrcumftances  ftated  any  legal  title  to  this  growing  crop  at  the  tlm^ 
when  the  injUry  complained  of  wa$  done ;  ot  whether  his   JTup^ 
pofed  ti/Ie  thel-eto  wkd  nbt  wholly  Void ;  as  being  created  hjparot^ 
under  any,  and  which  of  the  provifions  in  the  ftatute  of  frauds^ 
tn  on  any,  and  what  other  account  ?  And  in  the  outfet  I  feel  myfelf 
warranted  in  laying  wholly  out  of  the  cafe  the  provifion  contained 
in  the  1 7th  fe£):ion  oi  this  ftatute  as  not  applicable  to  the  fubjedk 
natter  of  this  agreement^  which  cannot  be  confideied  in  any  pro^ 
per  ienfe  of  the  wt>rds  as  a  fale  of  goodt^  Vfore/i  0^  mercbandizts  $ 
the  crop  being  at  the  time  of  the  bargain,  l[and  with  reference  to 
which  time  I  agree  with  Mr.  Juftice  Hastb  in  Wad£ngton  and 
Brtftow  :  a£os.  and  PuU.  452^  that  the  fubje£^  matter  muft  be 
taken,)  an  unfe?ered  portion  of  the  freehold,   and  not  moveable 
goods  or  perfonal  chattels*    The  next  ^ueftion  then  is,  is  it  a 
^  leafe,  eftate,  intereft,  of  freehold  or  term  of  yearsi  Or  an  un« 
^  certain  intereft  of,  in,  to,  br  but  of  lands,  created  by  parol,'' 
within  the  meaning  of  the  firft  feflionj  fo  as  to  be  void  as  not 
having  been  put  in  nuriting  f      I  think,  colleSing  the  meaning  of 
the  firft  by  aid  derived  from  the  language  and  terms  of  the  fecond 
fc&ion,'  <<  and  the  exception  therein   contained,    that  the  leafeti 
^*  &c«  meant  to  be  vacated  by  the  i  ft  fedion  muft  be  undcrftood 
«  as    leafes  of  the   like  kind  with  thofc   iii  the    ad    feAion/' 
but  which  conveyed  a  larger  intereft  to  the  party  than  for  a  term 
rf  three  yearr^  and  fuch  alfo  as  were  made  under  a  rent  refervei 
thereupon  ;  neither  of  which  circumftances  are  to  be  found  in  this 
agreement  for  the  growing  crop.    Suppofing  it,  therefore,  on  this 
conftruf^ion  of  the  ftatute,  not  vacated  as  a  leafe,  &c«  under  the 
I  ft  fe£lion,  it  then  comes  to  be  confidered  under  the  4th  fe£tion 
of  the  adi,  whether  this  purchafe  of  the  growing  crop  be  <'  a 
'<  contrad:  or  fal^  of   lands,    tenements,  or  hereditaments,   or 
<<  any  intereft  in  or  concerning  them  ?"  and  if  it  be  10,  then 
whether  this  adion  of  trefpafs  be  <<  an  a&ion  brought  to  charge 
*  ^*  the  defendant  on  fuch  contra£b  or  fale,"  within  the  meaning 
of  the  ftatute  ?    Upon  the  firft  of  thefe  queftions,  I  think  that  the 
agreement  ftated,  conferring,  as  it  profefles  to  do,  an  excluCvc 
light  to  the  vefture  of  the  land  during  a  limited  time  and  for 
given  purpofes,   is  a  contraft  or  fale  of  an  interejl  in,  or  at  leaft, 
an  intereft  contermng  lands*    But  the  ftatute  does  not  exprefsly 
and  immediately  vacate  fuch  contrads,  if  made  by  parol ;  it  only 
precludes  the  bringing  of  anions  to  enforce  them  by  charging  the 

cQntra^nf 
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cbntradiog  party  or  his  reprefentadres,  on  tbe  grousul  of  f adi 
coQtnd  and  of  fome  fuppofed  breach  thereof}  whidi  defcriptioil 
of  a£Hon  does  not  properly  apply  to  the  one  brought,  vh^  a  mere 
generd  a£tion  of  trefpafs,  complaining  of  an  injury  to  the  pofleffioa 
of  the  plaintiff,  however  acquiredy  by  cftntra^i  or  otherwife. 
But  although  the  conttad  for  this  intertfi  in  or  concerning  land  tnvf 
not  be  initfelf  wholly  Toid  undef  the  ftatutc,  merely  on  accooi^ 
of  its  being  by  parol ;  fo  that  if  the  fame  had  been  executed  the 
paities  could  have  treated  it  as  a  nullity ;  yet,  being  executory,  and 
as  for  the  non-performance  of  it  no  adion  could  have  been  by  the 
proviGons  of  the  4th  fe^lion  maintained,  we  think  it  might  be  dif- 
charged  before  any  thing  was  done  under  it  which  could  amount 
to  a  part  execution  of  it.  .  And  this  difcharge^  unfortunately 
for  the  plaintiff,  appears  to  have  been  given  in  the  prefent  in* 
ftance,  on  the  2d  July,  by  the  countermand  and  refufal  of  the 
defendant  of  that  date,  before  the  plaintiff  had  done  any  one  a£k 
towards  carrying  the  agreement  into  tSk€t.  On  this  latter 
ground  therefore,  viz.  that  this  parol  executory  contrad,  fup- 
pofing  it  to  have  been  otherwife  valid,  was  competently  discharged 
by  parol,  we  fed  ourfelves  obliged  to  fay  that  the  plaintiff  is  not 
entitled  to  recover.  The  cafe  fuggefted  at  the  clofc  of  the  argu- 
ment of  PoulUr  V.  Killinghecky  {p)  has  no  material  application  in 
favour  of  the  plaintiff.  It  was  there  objeAed  that  the  agreement 
was  within  the  ftatute  of  frauds,  firjl^  as  relating  to  land  -,  fecondly^ 
as  not  being  to  be  executed  within  a  year.  As  to  the  firft  objec- 
tion, the  contra£l,  if  it  had  originally  concerned  an  intereft  in 
land,  after  the  agreed  fubftitution  of  pecuniary  value  for  fpecific 
produce  no  longer  did  fo ;  it  was  originally  an  agreement  to  ren- 
der what  ihould  have  become  a  chattel,  /.  e.  part  of  a  fevered 
crop  in  that  (hape,  in  lieu  of  rent,  and  by  a  fubfequent  agreement 
it  was  charged  to  mqney  inftead  of  remaining  a  fpecific  render  of 
produce.  So  that  one  wonders  rather  how  it  fliould  ever  have 
been  thought  an  interell  in  land,  than  that  it  ihould  have  been 
decided  not  to  be  fo.  The  fubfequent  agreement  relieved  the 
cafe  alfo  from  the  (ccond  obje£lion.'* 

All  freihld  rents,  of  whatever  denomination,  are  within  the 
operation  of  this  claufe,  a#  coming  under  the  word  ienemenis.  {q) 

{p)  Ante,  75.  {q)  Vide  2  Vts.  jun.  332.  See  alfo  R^ierUmthe 
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SOf  al&  a  Jbare  rf  the  New  River  nvatir  comeg  under  Uie  dtf« 
fcription  of  *'  land  ot  tcnemenui^  (r) 

It  is  obfenred,  (/)  <f  that  the  word  tenements^  has  in  law  fo 
ezl^five  an  importj  that  it  may  be  queftioned  whether  the  (iiper* 
added  words  in  this  claufe  of  the  ftatute   has  enlarged  the  opera^* 
lion  of  the  ftatute.    It  was  the  only  word  which  the  ftatute  of 
^^fflminfter^  9»  or  23.  £d.  1,   Cap.  i.  de  donu  cof$ditUnalibus^  ufisd 
}n  expreiCng  the  fabje£ls  of  its  provifions.    And  I^rd  Ccie,  in 
fpeaking  of  the  ftatute  de  donis^  obferves  that  the  word  tenementf 
dterein  includes  not  only  all  oorporate  inheritances.  Which  are,  or 
may  be  holding  but  alfo  all  inheritances  ifluing  oat  of  any  of  thofe 
inheritancesi  or  coocemingt  or  annexed  to,  or  exercifable  within 
the  fame,  though  they  lie  not  in  tenure ;  as  rents,  eftovers,  com^^ 
motis,  or  other  profits  whatfoever,  granted  out  of  lands,  or.nfes, 
offices,  or  dignities,  which  concern  lands,  or  certain  places,  and 
thefe  may  all  be  entsuled  within  the  ftatute,  becaufe  they  favour 
of  the  reality^    Stfch  things  too  whereof  a  wife  is  dowable,  as  th^ 
profits  of  a  ftallage,  market,  orfa^r,  a  dove^houfe,  or  pifcary« 
which  have  no  connexion  with  the  foil,  as  alfo  a .  prefentatlon  to 
an  advowfon,  tithes,  the  profits  of  courts,  fines,  and  heriots, 
feem  all  to  be  included  within  the  compafs  of  this  claufe  of  thq 
ftatute. 

But  all  equitable  liens  oa  land  are  out  of  the  ftatute. 

Thus,  in  the  cafe  of  Rujfell  v.  Ruffell^  (/)  where  a  Icafe  had 
been  pledged  by  a  perfon,  who  afterwards  became  a  bankrupt,  to 
the  plaintiif,  as  a  fecurity  for  a  fum  of  money  borrowed  ;  and  the 
holder  brought  his  bill  for  the  fale  of  the  leafehold  eftate,  though 
.  it  was  infifted  by  the  counfel,  that  the  plalntiflF's  claim  was  op« 
pofed  by  the  4th  fe£bion  of  the  ftatute  of  frauds,  as  an  attempt  to 
charge  lands  without  writing,  yet  an  iflue  was  direfled  by  the 
Lords  Commiffioners,  to  try  with  what  intention  the  leafe  had 
been  delivered  \  and  Loid  Loughhrmgh  feemed  to  treat  the  con<p 
traA  as  already  executed  in  equitable  contemplation,  and  not  as  a 
thing  to  he  performed,  obferving  that  the  court  had  nothing  to  do 
but  to  fupply  the  legal  formalities.  Upon  the  trial,  the  jury  found 
that  the  leafe  was  depofited  as  a  fecurity  %  and  the  caufe  afterwards 


(0  t 
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P.  Wms.  117.         (/)  RxierU  on  the  Staiuie  ofFraudi,4Z7. 
Bro.  Cb.  Rep.  a69»    See  alfo  Roierte  on  tic  St^iftfe  tfFnmdf* 

coming 
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coming  on  upon  the  equity  referved  before  LcMrd  Thirkmf  Chan- 
cellorj  the  court  ordered  the  leafe  to  be  fold)  and^the  plauitiiF  to 
be  paid  his  money.  -^ 

Upon  this  branch  of  the  ftatnte  it  has  aUb  been  determined, 
that  though  the  agreement  be  not  in  writings  yet  if  there  ham 
been  a  part-performance  of  the  contraA,  this  circumftancc  takct 
the  cafe  out  of  the  ftatute.  But  the  part-performance  mnft  be 
fucfa  an  adf  as  would  not  have  been  done  but  on  account  of  the 
agreement,  or  unlefs  the  party  had  not  confidered  himfelf,  or 
been  treated  as  owner.  The  part-performance  muft  alfo  appear  to 
be  ads  done  with  a  dire£k  yiew  to  perfonn  the  agreement ;  and 
they  mull  be  fuch  as  are  prejudicial  to  the  party  performing  them. 

« 

Thus,  in  the  Earl  of  AylesforJF%  cafe,  {u)  there  was  a  parol 
agreement  for  a  leafe  of  twenty-one  years»  upon  which  the  leflee 
entered,  and  continued  in  pofleflion  for  fix  years>  and  then  the 
£arl  brought  a  bill  againft  him,  to  oblige  him  to  execute  a  coun* 
terpart  for  the  reGdue  of  the  term.  The  leflee  pleaded  the  ftatute 
of  frauds  and  perjuries,  which,  on  argument,  was  over-ruled,  the 
agreement  being  in  part  carried  into  execution. 

So,  In  Pyhf  V.  Jfilliamit  (v)  where  poflcffion  of  an  eftate  having 
been  delivered  by  the  feller  to  the  purchafer,  who  refufed  to  com« 
plete  his  purchafe,  and  to  give  a  colour  to  his  pofiefliou,  procured  an 
aflignment  of  a  mortgage  which  he  antedated ;  the  pofleflion  deli« 
Tcred,  was  held  to  be  an  z€t  of  part-performance ;  and  accordingly 
Hxc  Lord  JTr^^  decreed  Pyke  to  go  on  with  his  purchafe. 

So,  payment  of  part  of  the  purchafe  money  has  been  holden  to 
be  fuch  a  part-performance,  as  to  take  a  cafe  out  of  the  ftatute^ 

r 

Thus,  in  Lacon  v.  Mertins,  (w)  it  was  diftin£Uy  laid  down  by 
Lord  Hardwicke  that  payment  of  money  had  been  always  held  in 
a  court  of  equity  as  a  part- performance. 

{u)  StTi.783. 

(9)  a  Vem.  455.  See  alfo  Lochiy  ▼.  Locley.  Prec.  in  Chan.  ri9, 
SeagaoJ  v.  AW^,  ib.  561.  S.  P.  See  alfo  Btickma/Ur  v.  Harrep^  7  Yes. 
jun.  341.     WilBt  V.  Strad&tgf  3  V'es.  iun.  378. 

(fv)  3  Atk.  4.  I  Vez.  82.  See  affo  Nolfh  v.  WUting^  1  Vem.  151. 
and  Dean  ▼.  Bardf  and  Hdlu  v.  Edwards,  t  Vcrtt  159.  as  to  hying  oat 
Money  in  Repain ,  4(6* 
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There  is,  however,  a  cafe  which  has  a  contrary  tendency :  Tfaus^ 
(tr)  where  A*  agreed  wi:h  fi.  to  make  him  a  leafe  for  21  years, 
rendering  rent,  and  B,  paying  to  A,  150/.  fine.  B.  paid  100/.  in 
part  to  A/b  agent,  with  the  privity  of  A.,  who  thereupon  ordered 
Iu§  agent  to  prepare  a  kafe,  but  before  it  was  executed,  he  repented 
ftnd  ref uf<:d.  B.  exhibited  his  bill  for  a  fpccific  performfmce,  but 
the  court  ref ufed. 

But,  in  the  cafe  of  Main  v.  Melbourne  {y)  Lord  Laugkborough 
Confidered  that  cafe  .as  ill  determined.  And  his  lordlhip  there 
toiade  this  diftindion,  viz.  that  payment  of  z  fuhflaniial  part  afibt 
fu)  chafe  money  will  take  an '  agreement,  as  to  land,  out  of  th« 
ftatute  on  »the  ground  of  part-performance  $  but  payment  of  a 
fmall  part,  whether  upon  the  notion  of  binding  the  bargain,  or  on 
account  of  the  purchafc-money,  is  not  fuflicient,* 

The  cafe  of  Main  v.  Melbourn  Was  as  follows :  The  bill  ftated,  that 
under  an  ad  of  parliament  for  incloling  certain  lands  in  the  county 
of  Lincoln^  part  of  the  prcmifcs  were  on  the  2d  of  April  1 793  al- 
loted  to  the  defendant  in  rcfpefl:  of  a  right  of  common  to  which 
he  was  entitled.  The  plaintiff  on  or  about  the  ad  of  April  treated 
with  the  defendant  for  the  purchafe  of  his  allotment  for  the  fum 
of  105/.;  and  the  plaintiff  agreed  to  purchafe  the  fame  of  him  at 
that  price  ;  and  thereupon  paid  to  the  faid  defendant  the  fum  of 
^/.  5/.  in  part  of  the  faid  fum  of  105/* 

The  bill  charged  thefe  facbs ;  and  that  William  Stanger,  a 
neighbour  of  the  defendant,  in  whofe  prcfencc  the  money  was 
paid^  before  the  defendant  agreed  to  fell  the  faid  allotment  to 
the  plaintiff,  defcribed  to  the  defendant  where  it  lay  ;  and 'the 
defendant,  upon  receiving  fuch  information  from  Siafiger,  agreed 
lo  fell  the  faid  allotment  to  the  plaintiff,  and  accepted  the  faid  fum 
of  5/.  5/.  in  part  of  the  faid  purchafe-money  of  loj/.^alfo,  that 

'(x)  2  Eq.  Cas.  Abr  46.  (y)  4  Vcs.  jiin.  720. 

*  This  point,  however,  is  by  no  means  fcttkd,  for  {n  the  late  cafe 
of  Coles  V.  Trecotbick^  9  Vcs.  jun.  234  it  was  cuniidcred  as  doubtful  ; 
and  in  the  cafe  of  CUntn  v.  Ccoke^  i  Schoales  and  Lefniy's  Rep.  22. 
liord  Rede/da  e^  Chancellor,  is  reported  to  have  faid,  <*  That  it  had 
**  always  been  ponfidercd  that  toe  payment  of  money  is  not  to  be 
<<  deemed  a  part-performance,  to  take  a  cafe  out  of  the  ftatute."  But 
fee  Roberts    on   the  Statute  qf  Frauds,   153.  and  Sugden'a  Law  of 

VwdQr»,  ^c  7^to«<    %^^, 

the 


the  defendant  had  endeavoured  to  prevail  upon  the  plaintiff  to  rc» 
ceive  back  the  faid  fum  of  5/.  5/. 

«  Tibe  billj  which  was  filed  upon  the  1 8th  of  March  1 793,  praj^ied 
»fpecific  performance  of  the  agreement.  The  plea  of  the  ftatu^c 
rf  frauds  was  put  in  in  Decent  1793  »  '^^  ^'^"^  ^^  ^^^^  ^'^ 
ftep  was  taken  till  July  1 7^9  ;  when  the  plea  was  let  down  to  b« 
aigued. 

Lord  Xwf^jofvtfj^,  Chancellor^faid,  <<  It  ^is  not  difpotedi  tha^ 
if  part  of  the  purchafe-money  fubftantially  is  paid,  that  takc$ 
it  out  of  the  ftatute.  But  it  is  contended,  that  five  guineas  arf 
not  enough  upon  the  notion  of  binding  the  bargain.  I  take  it  for 
granted,  that  five  guineas  were  paid  at  the  time }  whether  upoa 
nocioo  of  binding  the  bargain  or  on  account  of  the  purdiafc^monej^ 
the  J  are  certainly  part  of  the  100  guineas :  But  fo  fmall  a  part  that 
it  docs  not  indicate  any  intention  to  bind  the  bargain.  If  half  a« 
crown  was  paid,  it  cannot  be  denied  that  it  was  part  of  the  100 
guineas.  I  cannot  let  the  plaintiff  put  his  own  conftru£iion  upon 
the  payment.  I  muft  conftrue  the  nature  of  it  \  whether  it  wa^ 
on  the  account  of  the  purchafe-money  or  upon  the  notion  of 
binding  the  bai^ain.  By  the  plea  the  defendant  admits  the  fa£l, 
as  far  as  it  is  well  dated  by  the  bill.  The  bill  ftates,  that  fivf 
guineas  were  paid  ;  and  avers  that  they  were  paid  as  part  of  the 
porcfaafe-money.  It  does  not  firike  me,  that  that  was  the  nature 
of  the  tranfaAion  between  the  parties.  The  bill  would  have 
ftatcd  it  the  fame  way,  if  five  fhillings  had  been  paid.  There  is 
ibmething  alfo  in  your  not  having  fet  down  this  plea.  You  file  a 
bill  for  a  fpecific  performance ;  and  when  the  defendant  has  plead- 
ed, you  flop  ihort  upon  it.  What  bufinefs  has  the  defendant 
to  go  farther  ?    It  is  hanging  up  a  perfon  upon  a  purchafe.'' 

But  if  real  eftates  are  pat  up  to  public  fale,  payment  of  the 
audion*daty  is  no  circumftance  of  part-performance.  So,  where 
the  application  to  enforce  a  contra£2  is  made  by  the  vendor,  he 
cannot  fet  up  the  circumftance  of  the  vendee's  paying  part  of  the 
purchafe-money  as  a  part-performance.  He  muft  (how  fome  ad 
done  by  which  he  himfelf  is  prejudiced. 

■ 

Thus,  in  the  cafe  of  Buchmajter  v.  Harropt  (x)  the  fads  were 
fiiefe  :  On  the  23d  of  July  1 800  certain  eftates  were  fold  in  four 
lots  by  diftincl  particulars  ;  and  two  agents  for  Peter  Davewporf 
Finmy  were  declared  the  beft  bidders,  at  feveral  fums,  ampunting 

{%)  7  Vcs.  jon.  341,  CoTMrn  Sir  Wm.  Grants  Matter  of  tic  Rolls. 
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^<^  39I 19^*  >  dt^d  they  immediately  after  the  (ale,  declared,,  that  thej 
purchafed  for  ^Finney;  and  Finney  offered  to  pay  the  depofits,.  lo 
percent,  and  the  audion-duty,  to  Stretbill  Wright,  the  au6lioneer» 
who  was  alfo  the  vendor :  but  he  declined  receiving  either,  al- 
leging, that  it  was  then  late  at  night,  and  he  had  to  go  eight 
miles :  btxt  he  told  Finney,  he  would  ^ay  down  the  money  ;  and 
would  fettle  the  fame  with  him  fome  other  time,  which  Finney, 
Agreed  to ;  and  accordingly  Wright  paid  the  au£lion-duty,  amount-? 
ing  to  77A  19/.  6d.  By  the  conditions  oi.  fale  the  purchafet 
was  to  have  pofTeflion  of  lot  3.  immediately,  and  of  the  other  lots 
at  Micbselmas  next ;  paying  the  remainder  of  his  pufchafe-money 
upon  the  execution  of  the  conveyance  on  or  before  the  29th  of 
September.  Finney  foon  afterwards  gave  the  amount  of  the  au£lion- 
duty  to  his  attomies,  to  be  paid  to  Wright,  diredJing  them  to 
take  a  proper  receipt.  He  alfo  fold  the  crops  of  hay,  grafs,  and 
oats,  then  growing  on  the  premifes  comprifed  in  lot  3.  for  50/.  to 
a  perfon,  who  afterwards  took  pofTeflion  of  the  premifes  in  that 
lot.  Finney  died  before  the  50/.  or  any  rent  became  due.  An 
abftrad  of  the  title  was  fent  to  the  attornies  of  Finney  about  thQ 
15th  of  September,  who  approved  the  title  ;  but,  before  any  con<« 
veyance,  on  22d  of  September,  Finney  diedi* 

The  bill  was  filed  by  the  heirs  at  law  of  Finney  againft  the  exe- 
cutors, the  refiduary  legatee,  and  Wright  \  praying  a  fpecific  per- 
formance of  the  contra£l ;  and  that  the  purchafe-money  might  be 
paid  out  of  the  perfonal  eftate.   ^^^       ^  , 


The  Maftcr  of  the  Rolls  faid  :  «*  The  queftion  mud  be  the  fame, 
whether  a  purchafe,  or  a  fale  is  infilled  on-:  Was  the  anceftor 
himfclf  bound  ?  Was  there  fuch  an  agreement  as  converts  the 
real  eftate  into  perfinal,  or  the  petfonal  t^2Xc  into  real  F  I  am  of 
opinion,  every  obje£lion  may  be  taken  upon  either,  which  it  would 
have  been  competent  to  the  deceafed  to  take,  if  he  had  refifted  the 
execution  in  his  life.  The  plaintiffs  fay,  if  it  is  neccflary,  and  I 
am  of  opinion  it  is,  they  can  (how  there  was  fuch  an  agreement. 
Firft,  they  fay,  either  a  fale  by  auftion,  is  not  within  the  ftatute 
of  frauds ;  or,  the  auAioneer  putting  down  the  name  of  the  vendee 
is  an  agreement  in  writing;  and  they  cite  Simon  v.  Metivier  (a).*  But 
whatever  is  the  authority  of  that  cafe,  it  has  been  held  not  to  ex* 
tend  to  land.    It  was  twice  fo  ruled  by  Lord  Chief  Juftice  Eyre^ 

m 

(a)  Bui,  N.  p.  280.    3  Bur.  1921.    Etpejl.wj. 
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in  JTaliarr.  Con/lMe^  and  itansfieldr.  John/on^  {b)  it  was  held  not 
(bfficient  that  the  agent  wrote  down  the  name. 

The  plaint!^  then  contended,  that  the  agreement  is  part-per« 
formed  as  to  all  the  Ibts  ;  and,  if  not  as  to  all,  as  to  lot  No.  3.  | 
am  of  opinion  this  is  no  part-performance*  The  revenue  laws 
iHigbt  never  to  be*  held  to  operate  beyond  their  6\xt€t  and  imme* 
£ate  porpofe^  to  ztttCt  the  property,  and  vary  the  rights  of  the 
partiesi  not  within  the  intention  of  the  zOt*  Upon  a  faie  by 
audion  fo  mach  is  paid  to  the  vendor  as  part-payment ;  and  fo 
mttch  to  the  government,  as  tax.  If  the  purchafer  refufes  to  pay 
the  tax,  his  bidding  is  void.  If  he  pays  it,  the  only  confequence 
is,  his  bidding  has  the  fame  effed,  as  it  woald  have  had,  if  no 
fnch  law  had  been  made,  and  no  other.  That,  without  which 
there  would  have  been  no  contrail,  cannot  be  faid  to  be  in  part*, 
performance  of  the  contra^.  The  only  contra£l  with  the  vendor^ 
and  which  I  can  enforce  is,  for  the  price.  But,  fuppofe  pay* 
nent  of  the  au£lion-duty  could  be  confidered  part  of  the  price,  I 
io  not  fee  how  that  could  bind  the  purchafer.  In  general,  th« 
Ae  party  feefcing  the  performance  muft  (hew  a  performance  on 
his  fide  J  as  a  reafon  for  the  interference  of  the  court  in  his  favour  ; 
for  the  -ground  upon  which  the  court  aQs  is  fraud  in  refufing  to 
perform  after  performance  by  the  other  party.  The  inquiry  is, 
whether  Fhrnej^  if  (o  difpofed,  could  have  reGfted  the  perform- 
ance ;  for,  if  he  could,  upon  the  principle  I  before  dated,  tho 
heir  is  not  entitled  to  call  for  an  application  of  the  perfonal  eftate 
for  this  pmrpofe.  Now,  his  refufal,  after  paying  part  of  his 
pnrchafe-money,  would  be  no  fraud  upon  the  feller,  but  his  own 
lofs;  in  this  cafe,  thelofsofthe  perfonal  eftate.  Wright  hav- 
ing advanced  the  duty,  is  entitled  to  call  upon  the  executors. 
In  Loam  v.  Mertins^  the  zOi  of  part- performance  was  payment  of  a 
Gonfidcrable  part  of  the  purchafe-money ;  and  the  taking  n.otes  was 
only  as  aTecurity,  in  cafe  it  (hould  not  proceed ;  and  it  was  held, 
that,  notwithftanding  that,  it  was  part-performance ;  and  there* 
fore  it  was  a  fraud  to  refufe  performance  on  the  other  fide. 

Another  zGt  of  part -performance  was  iniifted  upon  here :  the 
circumftance  ftated  by  the  witnefs  Batlono  relative  to  lot  3.  If  this 
were  held  to  be  an  ad  of  part-performance,  it  could  not  afFcfl  any 
other  lot  %  for  the  feveral  lots  were  included  in  diftin£t  articles  of 
file  \  and  fo.  were  unconnc^ed.    But  even  as  to  this  lot  I  am  of 
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opinion,  it  Is  not  a  part-ponfonn^nce.  The  bargain  with  Barlow  w» 
the  mere  ad  of  the  vendee.  ,  The  vendor  had  no  prejudice.     He 
had  done  nothing  to  entitle  him  to  fay,  the  non*execution  was  a 
fraud  upon  him.     If  he  had  let  Barlow  into  p^fieflion*  that  would 
be  an  zSt  by  which  he  might  have  had  a  prejudice.     All  Barlow 
fays  liSf  he  is  now  in  poficflion  ;  w|;iich  cannot  be  takf  n  to  be  be-? 
fore  Finmfy  death  ;  and  nothing  that  pafled  fince,  could  influence 
the  queftion  :  the  inquiry  being,  whether  at  his  death  he  could 
have  been  compelled  to  perform  the  agreement.      I  am  aware 
there  are  cafes  that  ads  done  by  the  defendant  can  be  made  a 
ground  for  compelling  him  to  perform  the  agreement :  but  it  ia 
difficult  to  bring  thofe  cafes  to  bear;  fbrj^  to  what  do  fuch  ad^ 
amount  when   there  is  no  prejudice  to  the  plaintiff?    Only  to 
proof  of  the  exiftence  of  an  agreement.    The  exiftence  of  the 
agreement  may  be  put  out  of  all  doubt,  by  the  ads  :  but  the  objec-  « 
tion  upon  the  ftatute,  that  the  agreement  is  not  in  writing,  re- 
mains where  it  did.    The  court  does  not  profefs  to  execute  a  parol 
agreement  merely,  becaufe  it  is  fatisfadorily  proved*    In  Whaley  v. 
Bagenaly  which  being  before  the  Houfe.of  Lords,  muft  fuperfedc 
the  authority  of  every  other  cafe^  various  ads  bad  been  done^ 
which  implied  that  the  party  had  fold  the  cfl^te,  and  did  not  coih 
Gder  himfelf  an^  longer  the  owner  of  it.    The  queftion  ftillve* 
mained,  whether  that  agreement  (hould  be  caipried  into  execution  ^ 
and  it  was  held,  that  the  ads  done  by  the  defendant  did  not  ezw 
title  the  plaintiff  to  have  it  fpecificaUy  performed. 
Upon  the  whole  the  plaintiffs  are  not  entitled  to  this  relief.*' 

In  the  cafe  of  Whaley  &  Bagnel  or  BagenaU  {a)  the  2q>plicatitfn 
was  for  a  fpecific  execution  of  the  contrad  \  and  was  made  on  be- 
half  of  the  party  by  whom  the  ads  of  part-performance  were  not 
done  againft  the  party  performing  them.  The  cafe,  infttbdance^ 
was  as  follows:  A.  agreed  by  parol  with  B.  for  the  purchafe 
of  lands.  B.  delivered  a  rent-roll,  which  was  dated  and  altered  in. 
his  own  hand  writing,  and  (bowed  by  the  title  of  it,  that  an  agree- 
mept  had  been  made  between  them  for  the  fale  of  the  eftate  at 
twenty-one  years  purchafe.  An  abftrad  of  the  title  was  alfo  de« 
livered  to  A.  together  with  the  deeds,  in  order  to  be  compared 
with  the  rent-roll.  B.  likewife  wrote  letters  to  feveral  of  his  credi* 
tors,  informing  them  that  he  had  contraded  with  A.  for  the  fale 
of  his  eftate,  at  twenty-one  years  purchafe^  and  fent  the  tenants, 
to  treat  with  A.  for  a  renewal  of  their  leafes.    B.,  however,  refufed 

(a)  X  Bro.  P«  C  345.    See  alTo  Cooke  v,  Tomis,  2  Anftr.  420.  S.  P. 
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to  complete  the  purchase.  A.  thereupon  filed  a  bill  in  the  Coi/rt 
of  Chancery  in  Ireland^  for  a  fpecific  execution  of  the  agreement; 
to  which  fi.  picackd  the  (latute  of  frauds  in  bar  ;  and  the  phra  was 
allowed  by  order  of  the  Chancellor ;  and  w'hich  order,  upon  appeal^ 
was  affirmed  by  the  Houfe  of  Lords. 

Fot  more  concerning  thefale  of  lands  vidi  poft,  jop. 


5.    Of  jfgreemenis  not  to  be  performed  within  a  Tear^  &V. 

By  the  lafl  branch  of  the  4th  claufe  of  the  ftatute  it  is  enaded 
*<  That  no  a£lion  (hall  be  brought  to  charge  any  perfon  upon  any 
agreement  that  is  not  to  be  performed  within  the  fpace  of  one  year 
from  the  making  thereof,  unlefs  the  agreement  upon  which  fuch 
adioD  fliall  be  brought,  or  fome  memorandum  or  note  thereof,  fliall 
be  in  writing,  and  figned  by  the  party  to  be  charged  therewith^ 
or  fome  other  perfon  thereunto  by  him  lawfully  authorized/^ 

Upon  this  part  of  the  (latute  it  has  been  holden,  that  if  no  time 
be  ftipulatcd  for  the  performance  of  the  agreement,  and  it  is  ca- 
pable of  being  performed  within  a  year  from  the  making  thereofy 
it  is  not  within  the  ftatute,  though  it  be  not  aQually  performed  till 
after  that' 


Thus,  {V)  where  a  parol  promtfe  was  made  to  pay  fo  much  mo^ 
ney  upon  the  return  of  fuch  a  fhip,  which  fliip  happened  not  to 
return  within  two  years  time  after  the  promife  made :  It  was  made 
a^qucftion  before  all  the  judges  whether  this  promife  was, void  by 
die  ftatute  of  frauds.  They  were  of  opinion  that  it  was  a  good 
proihire,  and  not  within  the  fourth  claufe  of  the  (latQte^  for  that  by 
poffibility  the  (hip  might  have  returned  within  a  year ;  and  t 
by  accident  it  happened  not  to  have  returned  fo  foon, 
faid,  that  claufe  of  the  ftatute  extends  only  to  fuc?<  promife* 
by  the  cxprefs  appointment  of  the  party,  the  thing  is  not  to  be  per- 
formed within  a  year. 

So,  in  the  cafe  of  Peter  v.  Comptotiy  [c)  which  was  an  adion 
upon  a  parol  agreement,  by  which  the  defendant  promifed,  in  con- 


(M  Anonymous  Cafe,  I  Salk,  28o« 


Skin.  553.    Holt.  326.  S«C.    See  alfo  CQmb«463.   Skin.3s5. 
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fidention  of  one  guinea,  to  give  the  plaintiff  fo  many  on  the  day 
of  his  marriage. — And  the  queftion  upon  the  trial,  before  Holt^ 
Ch.  J.,  wa8,  'Whether  fuch  agreetnent  ought  to  be  in  writing,  foi* 
the  marriage  did  not  happen  within  a  year  ;  the  Chief  Juftice  ad- 
idfed  with  all  the  judges,  and  by  the  great  opinion  (for  there  was  a 
diTerfity  of  opinion,  and  his  own  was  i  contra)  where  the  agree- 
ment is  to  be  performed  upon  a  coBtingcnt|  and  it  does  not  appear 
in  the  agreement,  that  it  is  to  be  performed  after  the  year, 
there  a  note  in  writing  is  not  neceflary,  for  the  contingent  might 
happen  within  the  year ;  but  where  it  appears  by  the  whole  tenor 
of  the  agreement,  that  it  is  to  be  performed  after  the  yoar,  theic  a 
kiote  IS  neceflary  \  otherwife  not. 

So,  in  the  cafe  of  Fenton  t.  EmUers^  executor  of  May^  {i) 
where  the  promife  was  dated  in  the  declaration  thus :  <<  that 
William  Majf  the  defendant's  teftator,  in  confideration  that  the 
faid  Sarah  (the  plaintiff)  would  be  and  become  the  houfckeeper 
and  fervant  of  the  faid  IViUiam,  and  take  upon  herfelf  the  care 
and  management  of  his  family,  &c.,  and  perform,  the  fame  as 
long  as  it  (hould  pleafe  the  faid  William^  and  Sarah^  undertook  and 
j^rolnifed  to  pay  wages  to  the  faid  Sarah,  at  and  after  the  rate  of 
61.  for  one  year  i  and  alfo  by  his  lad  will  and  teftament,  to  give 
and  bequeath  to  the  faid  Sarah  a  legacy  or  annuity  of  1 6/.  by  the 
year,  to  be  paid  to  her  yearly,  &c« ;  and  that  the  fuid  Sarah,  con« 
fiding  in  the  faid  promife,  entered  into  the  faid  teftator's  fervice, 
and  became  his  houfekeeper,  &c.  and  continued  fo  for  three  years 
and  59  days  ;  but  that  the  faid  William  had  not  performed  his 
laid  agreement,  and  did  not  leave  her  fuch  legacy  or  annuity, 
&c;^  And  it  appeared  upon  the  evidence  that  there  was  fuch 
an  agreement  between  the  faid  William  May,  and  the  plaintiff, 
•but  that  it  was  by  paroU  and  not  in  writing.  It  appeared  alfo, 
that  the  plaintiff  did  enter  into  the  teftator's  fervice,  and  continued 
in  fuch  fervice  till  his  deceafe ;  but  that  the  teftator  did  not  give 
lier  by  his  laft  wiU'Or  otherwife,  die  faid  annuity  of  i6/.  per  an- 
fttim,  or  any  other  annuity.  An  objedion  was  taken  upon  the 
iburtb  (eftionof  thcftatste  of  frauds,  that  the  agreement  was  not 
to  be  performed  within  the  ye;£r.  And  it  was  faid,  that  it  would 
be  extremely  inconvenient  to  eftablifli  promifes  of  this  kind,  not 
reduced  to  writing  ;  that  the  agreement  could  not  be  performed 
9a  Maf$  part  within  a  fsar,  for  a  whole  year  from  his  death  was 

{J)  3  Bur.  layS.    i  SI  Rep.  )<}.  S.  C. 
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to  dapfe  before  the  annuit^i  or  any  part  of  it,  was  to  become 
pajrable :  but  it  was  anfwered  on  the  other  fide,  that  the  aAion 
was  brought  for  Mafs  not  having  done  what  he  ought  to  have 
^one  in  his  Nfetime,  fo  that  it  pugbi  have  been  done  within  the 
year.  And  Mr.  J.  Dmmfm  declared  his  opinion  to  be,  in  which 
•pinion  the  odier  judges  fully  coincidedi  <'  that  the  ftatute  of 
frauds  plamly  means  an  agreement  not  to  be  performed  within  the 
Ipaoe  of  a  year,  and  exprefsly  and  fpecifically  fo  agreed.  That  a 
contingency  was  not  within  it ;  nor  any  cafe  that  depended  upon  £ 
contingency ;  and  that  it  did  nof  extend  to  cafes  where  the  thin^ 
•nly  might  be  performed  within  the  year.'* 

6.    Of  CvniraSs  for  the  Sale  of  Goods. 

By  the  1 7th  fe&ion  of  the  ftatute  of  frauds  it  is  enaded,  f<  that 
no  contrad  for  the  fale  <tf  any  goods,  wares,  and  merchandizes, 
for  the  price  of  10/.  fterling,  or  upwards,  ihall  be  allowed  to  be 
good,  eicept  the  buyer  (hall  aocept  part  of  the  goods  fo  fold,  and 
a£iuaily  receive  the  fame,  or  give  ibmething  in  eameft  to  bind  the 
bargain,  or  in  part  of  payment,  or  that  ibme  note  or  memorandum 
in  writing  of  the  faid  bargain  be  made  and  figned  by  the  parties 
to  be  charged  by  fuch  concra£k|  or  their  agents  thereunto  law* 
fully  anthorized/' 

■ 

Upon  this  claufe  of  the  ftatute  it  has  frequently  been  made  a 
queftion  whether  (hares  of  a  company,  or  public  ftock,  are  com- 
prehended  under  the  words  goods^  war^s^  and  merchandizes.  But 
the  p«tnt  does* not  appear  to  have  been  finally  fettled;  for  in  the 
cafe  of  Pickering  v.  Applehj^  [e]  which  was  an  adion  of  ajfumffit^ 
far  5S0/.  for  ten  fliares  in  the  ftock  of  the  governors  and  compjiny 
of  the  copper  mines  in  England^  transferred  and  fold  by  the  plaintiff 
to  the  defendant.  There  was  no  agreement  or  memorandum  in 
writing  of  the  contra£l,  or  any  earncft  paid. 

And  upon  the  trial  before  King^  Ch«  J«,  it  was  doubted  whether  H 

Ae  ihares  in  the  ftock  of  this  company  were  within  the  pur* 
view  and  intent  of  the  ftatute  of  frauds ;  and  therefore  it  was 
made  a  caie,  and  argued  before  the  court  of  Common  Pleas  ;  and 
afterwards  at  Serjeanf$  Inn  before  all  the  judges  of  England. 

{/)  Com.  Rep.  354, 
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The  judgest  however,  being  divided  in  opinion,  tbe  ^mAioi^ 
was  adjourned,  {f) 

Bnt|  in  the  cafe  of  MuJjHl  v.  Coolt^  (^)  wheie  the  plaintiff  had 
agreed  with  one  Green^  the  defendant's  broker^  for  5000/.  SotUh-' 
Seajtockf  at  idyl,  per  Cnti-f  ta  be  delivered  about  10  day»  altera 
and  on  die  day  appointed,  the  phintiff  atteadtd  at  the  dransfer  of- 
fice all  day,  but  the  defendant  did  not  come^  and  the  ftoclc  h^ing 
in  the  mean  time  confiderablyTifen,  the  defendant  refufed  to  trans^ 
fer  it  y  the  plea  of  the  ftatute  feemed  to  the  Lord  Chancellor, 
Macclesfield^  to  be  good.  It  is  obfenred  (*)  that  this  laft  mentioned 
cafe  of  Muffell  v.  Coohe  came  on  in  Trinity  term  172O1  and  is  pro- 
bably the  cafe  alluded  to  in  Cruli  v.  Dcd/on^  (£)  wherein  the  court 
faid,  that  it  had  been  determined  in  Chancery,  that  bargains  re- 
feting  to  fixwk  are  within  the  ftatute  of  firauds,  and  if  eameft-  be 
not  given  are  nudapa&a. 

» 
So,  in  the  cafe  of  Colt  v.  NettervHU,  (t)  which  turned  not  only 

upon  the  queftion  whether  ftock  came  within  the  defcription  of 

goods^  &c.  but  alfo  upon  the  civcumftance  of  foaiethin{^  having 

been  given  as  earnejl. 

It  was  a  bill  for  a  fpecific  performance  of  an  ageeement  for 
transfening  fome  Tork- Buildings  Jiochy  ftating  that  the  defendant 
had  agreed  to  transfer  if  to  the  plaintiflTon  a  particular  day  there- 
in mentioned,  on  the  plaintiff's  paying  the  money,  and  that  the 
plaintiff  agreed  to  pay  fo  much  per  cent,  and  to  accept  the  trans- 
fer,  and  did  thereupon  pay  to  the  defendant  6d.  eameft.  To 
which  bill  ^  the  ftatute  of  frauds  was  pleaded,  and  the  defendant 
denied  that  he  received  or  accepted  the  6^.  ea  eamefl^  and  alleged 
that  no  part  of  the  ftock  was  delivered  or  note  given ;  whereupon 
it  was  argued,  that  the  Tork^BuiU&ngs^  and  other  ftocks,  were 
within  the  words  and  meaning  of  the  ftatute  of  firauds,  so  as  to 
require  either  part  of  the  thing  contraded  to  be  fold,  or  to  be  de- 
livered, or  a  note  in  writing,  or.  money  to  be  paid  as  eameft }  for 

(/)  See  2  P.  Wms.  jo8.  where  Lord  Chancellor  Kmg  faid,  that  the 
judges  were  equally  divided  on  this  cafe,  fix  agsbft  fix. ' 

(#1  P**^^* '"  ^^*  533*  *  -^«^«^'  (mftai.  offrmuU  185. 

(2)  Selea  Caf.  in  Chan,  in  Lord  King's  time,  41.  Trin.  11  Geo.  }• 

\i)  a  P.  Wms.  307, 
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firft,.  that  mis  claafe  of  Ac  Aatote  mentioned  asftthXf  contraAt 
for  the  fale  of  any  goods,  or  merchaiKli0e8»  and  that  the  word 
gmis  was  of  a  Terjr  extenfive  fignificacion*  Secondly,  that  if  one 
haring  flock  fhould  commit  felonyi  this  wkheut  queftion  would 
be  a  forfeiture  of  his  (lock,  a  forfeiture  to  thofe  who  (hoold 
hare  a  grant  of  bonafeUmum^  fo  that  dock  was  within  the  wordli 
hna^  or  gmdi*  Thirdly)  at  leaft  it  was  within  the  word  mtrcham^ 
£xe^  for  every  Tcndible  thing  was  merchandi2e  %  now  ftock 
was  a  thing  yendiblcj  and  in  the  year  1720,  was  the  moll  ufual 
merchandize  wiuch  people  dealt  in. 

Fowrthly,  k  could  be  no  objeflion  that  at  the  time  of  mdcmg 
Ae  ftatute  of  frauds  there  was  no  fuch  ftock  as  Tork^BuUdin^s 
ibck  ;  for  fiippole  the  £iid  ftatute,  inftead  of  being  made  in  King 
Cbarle/s  time,  had  been  enaded  in  the  reign  of  Philip  and  Mmrj^ 
fince  which  time  hops  came  in,  and  the  bargain  had  been  made 
far  hops  to  the  amount  of  above  loA  in  money,  without  writing  ox 
cameft  ;  furely  fuch  contrail  had  been  void  \  befides  this  was  moft 
pbinly  within  the  meaning  and  raifchief  of  the  ftatute,  which  in- 
tended to  prevent  rafli  and  precipitate  bargains  for  above  the  value 
sf  10/.  and  to  reftrain  fAch  bargains  as  were  of  value,  to  the 
diaimftsmces  either  of  paying  earneft,  or  reducing  them  to 
wnting* 

Fifthly,  It  was  tnfifted  that  Lord  Convper  had  determined  fuch  a 
central  for  fiock  to  be  within  the  ftatute  of  frauds,  and  that  if  it 
exceeded  lo/.,  the  fame  ought  to  be  in  writing,  in  regard  ftocks 
are  goods  and  merchandizes  within  that  ftatute. 

On  the  other  fide  it  was  faid,  that  whereas  the  ftatute  enafls^ 
ihat  no  contra&s  fhould  be  good  for  the  fale  of  goods,  wares,  and 
merchandizes,  of  10/.  price,  unlefs  part  of  the  goods  be  delivered^ 
or  earneft  paid,  or  a  note  in  writing,  this  (howed  that  fuch  goods 
were  intended  as  were  capable  of  an  adbual  delivery,  fomething 
diat  was  corporeal,  and  not  ftock  which  was  incorporeal^  nor  was 
there  any  fuch  thing  as  Tork- Buildings Jloch  at  that  time. 

The  Lord  Chancellor  (i)  faid,  **  This  queftion  was  before  all 
the  judges  of  England^  who  were  equally  divided  upon  it,  fix 
againft  fix ;  and  therefore  it  is  a  point  too  difficult  for  me  to  de* 
termine  upon  a  demurrer.*'    His  lordlhip,  however^  faid  that  ftock 

(i)  Kjng. 

did 
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did  not  feem  to  be  goods,  wares,  or  mercHindizes  within  the  intent 
of  the  17th  claufe.  But,  continued  his  lordfliip,  <*  This  plea  is 
not  well  pleaded  ;  becaufe  the  bill  fays,  that  the  plaintiff  did  pay 
6d.  as  earned,  and  the  plea  only  fays,  that  the  defendant  did  not 
reciive  or  accept  it  as  earneft ;  now  it  is  not  material  how  or  in 
what  manner  the  defendant  received  or  accepted  it,  but  how  the 
other  paid  it,  for  quicquidjblvitur^fdmtur  ad  modumfoiventis  \  and  fo 
k  PinneFs  cafe,  5  Co.  11 7.** 

'  So,  it  was  formerly  holden,  that  eaecuitry  contrails  (that  is 
where  time  is  gti|ren  for  delivery  of  the  goods)  were  not  within 
tlaa  claufe  of  the  z6t ;  for  that  it  only  related  to  executed  con- 
tia£h,  or  where  the  goods  were  to  be  delivered  immediately  after 
the  fale. 

Thus,  in  the  tafe  of  Tiw/r/  v.  Sir  Johti  OJherne^  (/).  where  the 
defendant  befpoke  a  thariot,  and  when  it  was  made  refufed  to  take 
it ;  and  in  an  a&ion  for  the  value,  it  was  objeded^  that  they 
(bottld  prove  fometlung  gWcn  in  earned,  or  a  note  in  writings 
iBnce  there  was  no  delivery  of  any  part  of  the  goods.  But  the 
Chief  Juftice  ruled  this  not  to  be  a  cafe  within  the  ftatute  of  frauds, 
which  relates  only  to  contrafis  for  the  adual  fale  of  goods,  where 
the  buyer  is  immediately  anfwerable,  without  time  given  him  by 
fpecial  agreement^  and  the  feller  is  to  deliver  the  goods  imme- 
diately. 

So,  in  the  cafe  of  Clayton  v.  Andnnvs^  {tn)  the  defendant  agreed 
to  deliver  a  certain  quantity  of  wheat  to  the  plaintiff  within  three 
weeks,  or  a  month,  from  the  faid  agreement,  at  a  certain  rate,  to 
be  paid  on  delivery ;  which  wheat  was  underftood  by  both  parties 
at  the  time  of  making  the  agreement  to  be  then  unthraflied.  No 
part  of  the  wheat  fo  fold  was  delivered  \  nor  any  inemorandum 
thereof  made  in  writing,  nor  any  eSneft  given ;  and  the  queftion 
for  the  opinion  of  the  court  was,  whether  this  agreement  was 
within  the  (latute  of  frauds.  Lord  MansJUld  held  upon  the  au- 
thority of  the  cafe  in  Strange^  .{n)  that  it  was  not  within  the  fta- 
tute. And  Mr.  J.  Tates  faid,  "  The  17th  claufe  of  the  ftatute 
related  only  to  executed  contrads.    Here  wheat  was  fold,  to  be 


{ 
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delivered  at  zfiaure  dme.  It  was  unthrajbed  at  the  time  whea 
,  the  amtra£l  was  made ;  therefore  it  could  not  be  deliYered  at  that 
time.  To  which  Mr.  J.  Aflon  agreed,  adding  that  the  cafe  of 
Towers  y.  0/iortu  had  always  been  conGdercdan  authority  in  point 
on  queftions  of  this  kind« 

But  the  diftindion  taken  in  thefe  cafes  between  atetutary  and 
tMeeuted  contra&s,  has  been  fince  over- ruled  i  and  it  is  now  fettled, 
that  where  the  goods  contraded  for  are  complete  and  ready  for 
deliTeryy  and  exifting  in  filid^j  at  the  time  of  the  contract,  it  it 
'  within  the  ftatute ;  but  that  where  the  goods  contraQed  for  are 
.  sot  complete  and  ready  for  delirery,  but  are  either  to  be  made,  or ' 
ibmething  is  required  to  be  done  in  order  to  put  them  into  the 
ftate  in  which  they  are  contrafled  to  be  fold,  fuch*a  contra^  u 
put  of  the  ftatutCj  and  need  not  be  in  writing. 

w 

Thus,  in  the  cafe  of  Rondeau  v.  Wyatt^  («)  which  was  an  adioa 
on  the  cafe  for  the  non. performance  of  a  fpccial  agreement. 
At  the  trial,  before  Lord  Lomghboroughy  Ch.  J.  it  appeared,  that 
the  defendant,  who  was  one  of  the  proprietors  of  the  Albion  Mill^ 
had  entered  into  a  verbal  agreement  to  fell  and  deliver  3000  facks 
of  flour  to  the  plaintiff  to  be  put  in  facks,  which  the  plaintiff  was 
to  fend  to  the  mill,  and  (hipped  on  board  veffels  to  be  provided  by 
him  in  the  river,  on  an  exprefs  condition  that  the  flour  fiiould  be 
exported  to  foreign  parts,  from  fome  port  which  the  plaintiff  was 
to  open,  and  (hould  not  meet  the  defendant  and  the  company 
again  in  the  home  market.  In  order  to  carry  the  fcheme  of 
exportation  into  effe£l,  the  plaintiff  fent  down  to  Shoreham  in 
Suffex  a  large  quantity  of  com  and  flour  merely  to  reduce^ 
by  collufion  and  a  B^itieus  fale,  the  market-price  to  the  level  pre* 
fcribed  by  z€t  of  parliament,  (j^)  But  this  intended  trick  being  dif •  i 
covered  by  government,  the  exportation  was  prevented,  as  the\ 
price  was  then  very  high,  and  an  apprehenfion  of  a  fcarcity  in  this 
country  prevaikd.'  As  the  plaintiff,  therefore,  could  not  legally 
cmnply  with  the  condition  contained  in  the  contra£l,  the  defend^* 
ant  refufed  to  deliver  the  flour.  In  confequence  of  this,  the  plain- 
tiff filed  a  bill  in  Chancery  againit  the  defendant,  praying  a  fpe- 
pfic  performance,  a  difcovery  of  fa£ls,  &c.  and  the  names  of  the 
partners  in  the  undertaking.     In  his  anfwers  to  the  bill  the  de« 

(0)  a  H.  Bl.  6^.  See  alfo  Cooper  y.  Ejfton^  pojl^  99.  where  thr  dc« 
tcrnunattQn  of  tins  cafe  was  fully  aflcntcd  to  by  all  the  judges  of  the 
Court  QiKing^i  Betub.  {f)  13  Geo.  3.  c*  45.  f.  5. 

fcndaat 
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fendant  admitted  the  agreement,,  but  pleaded  the  ftatute  of  fraUdSf 
and  averred  that  there  was  no  note,  or  memorandum  in  writingt 
nor  a  delivery  of  any  part  of  the  flour  to  the  plaintifT,  &c.  fdlow* 
jng  the  words  of  the  ftatute.  That  plea  being  over-ruled,  tbe.pfe- 
fent  adien  was  brought,  in  which  the  plaintiflF  obtained  a  verdLA, 
contrary  to  the  opinion  of  Lord  Loughborough^  before  whom  the 
caufe  was  tried,  who  thought  that  on  grounds  of  public  policy,  but 
^efly  bccaufe  the  contrafl  feemed  to  him  to  'be  within  the  ftatuls 
•f  fittuds,  the  plaintiff  was  not*  entitled  to  recover.  A  rute  waa 
fbcrefore  obtained  calling  upon  the  plaintiff  to  (hew  cav^e,  why 
ihc  verdi£i  ihould  nctt  be  fet  aGde,  and  a  non-fait  entered. 

And,  after  the  cafe  had  been  fully  argued  at  the  bar,  and  tkc 
cmirt  had  taken  time  to  confider,  Lord  Lougbborot^b  pronounced 
l)ie  judgment  .^f  the  court  to  the  following  cfied  : 

M  The  only  point  to  be  decided,  is  that  whidi  arifes  tm  dia 
ftatute  of  frauds ;  and  wc  who  are  now  in  court,  {p)  think  that  the 
•b)cdion  made  on  that  ftatute  is  well  grounded^  and  thcfefore  that 
the  pUhitiff  ought  to  be  non  fuited.  It  was  faid  in  the  argument^ 
ift.  That  tlie  ftatute  does  not  extend  to  cafes  of  executory  conr 
irads ;  and  2d]y.  That  it  was  not  applicable,  where  the  agreement 
which  was  the  fubjec)  of  the  a£iion»  ftood  confeffed|by  the  defend- 
ant's asifwcr  to  a  bill  in  equity  \  and  that  in  the  prefent  cafe,  the 
agreement  did  appear  on  the  face  of  the  proceedings  in  Cliancery. 
To  tiy  the  validity  of  the  firft  objeiSlion  it  will  be  neccffary  to  ad- 
vert to  that  claufe  of  the  ftatute  on  which  the  queftion  arifes.'' 
His  lordQiip  here  read  the  claufe,  and  afterwards  obferved, 
^  Now  it  is  lingular  that  an  idea  could  ever  prevail  that  this 
feAion  of  the  ftatute  was  only  applicable  to  cafes  where  the  bargain 
was.immedxate,  for  it  feems  plain  from  the  words  made  ufe  of,  that 
it  was  meant  to  regulate  executory,  as  well  as  other  contradts.* 
The  words  are  <<  No  contrail  for  the  fale  of  any  goods,  &c."  And« 
indeed,  it  feems  that  this  provifion  of  the  ftatute  would  not  be  of 
much  ufe,  unlcfs  it  were  to  extend  to  executory  contra£ls ;  for 
it  is  from  bargains  to  be  completed  at  a  future  period,  that  the 
uncertainty  and  confufion  will  probably  arife,  which  the  ftatute 
was  defigned  to  prevent.  The  cafe  of  Simon  v.  M^ivier^{q) 
was  decided  on  the  g  ound,  that  the  auflioneer  was  the  agent  as 

{p)  Vl%»  Lord  Louglhorou^h^  &f  r  Juftice  Gould ^nd  Mr.  JuRicc  Heath. 
But  his  lord{hfp  tnenttoncda  few  days  before  he  gave  judgment,  that  Mr. 
Juftice  Wd/oHj  who  was  then  fitting  in  Chancery  as  one  of  the  LordS 
Commifiioijets  of  the  Great  Seal,  had  dedated  himfelf  be  of  a  di&rcnt 
opinion. 

(q)  BuL  N.  P.  280. 3  Bur.  1921.  Hp^.  117. 

well 
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well  for  the  defendant  as  the  plaintifFy  and  tberefore  that  the  con- 
tn€t  was  fufficientljr  reduced  into  writing.  The  cafe  of  Towers  t. 
Sk  Jotn  Q/hme,  (r)  was  plainly  out  of  the  ftatute,  not  becaufe  it 
was  an  executory  contra6l|  as  it  has  been  faid,  but  becaufe  it  was 
for  work  and  labour  to  be  done^  and  materials  and  other  necefTary 
thii^  to  be  fotind^  which  is  different  from  a  mere  contra£l  of 
fale,  to  which  fpecies  of  contrail  alone  the  ftatutc  is  applicable. 
In  Clayton  ▼•  Andrews^  (/)  which  was  on  an  agreement  to  deliver 
corn  at  a  future  period,  there  was  alfo  fome  work  to  be  performed 
for  it  was  neceffary  that  the  corn  {hould  be  thraflied  before  the 
delivery.  This  perhaps  may  feem  to  be  a  very  nice  diftindtion,  but 
ftill  the  work  to  be  performed  in  thraihing,  made,  though  in  a 
fmall  degree,  a  part  of  the  contrail.  S<Mne  oi  the  cafes  in  the  Court 
of  Chancery  feem  to  have  been  founded  on  the  nature  of  the  pro- 
ceedings inequity,  where  the  court  will  lay  hold  of  fome  circum- 
ftance  of  his  own  admiflSon  to  compel  a  party  to  the  performance 
of  his  agreement.  But  the  fame  rule  is  not  applicable  to  courts  of 
hw,  for  if  a  parol  s^eement  were  dated  in  a  court  of  law^  and 
there  was  a  demurrer,  which  would  admit  the  agreement,  yet,  ftill 
adf antagt  might  be  taken  of  the  ftatute.  The  early  cafes  in  Prec. 
in  Chan.  ao8.  and  374.  do  not  feem  fairly  to  admit  any  other 
conftru6lion  than  this,  namely,  that  the  court  thought  that,  where 
a  parol  agreement  was  admitted  by  the  defendant's  aafwer,  he  might 
or  might  not  take  advantage  of  the  ftatute  at  his  option.  I  fay^  the 
court  feem  to  have  thought  fo,  becaufe  in  iad^  no  fuch  decree 
was  made  in  thofe  cafei,  which  contain  merely  the  extra-judicial 
opinions  of  the  Lord  Keeper,  and  the  Mafler  of  the  Rolls^  It  is 
faid  in  thofe  cafes,  and  has  been  adopted  in  the  argument^  that 
when  the  defendant  confefies  the  agreement,  there  is  no  danger  of 
perjury^  which  was  the  only  thing  the  ftatute  intended  to  prevent. 
But  this  feems  to  be  very  bad  reafoning,  for  the  calling  upon  a 
party  to  anfwer  a  parol  agreement  certainly  lays  him  under  a  great 
temptation  to  commit  perjury.  But  though  the  preventing  pei^ 
jury  was  one,  it  was  not  the  fole  obje£l  of  the  ftatute :  another 
objeQ  was  to  lay  down  a  clear  and  pofitive  rule  to  determine  when 
the  contrad  of  fale  (hould  be  complete.  Accordingly  the  ftatute 
has  nuule  it  neceflary,  that  either  the  party  buying  (hould  accept 
and  receive  part  of  the  goods  fold,  or  give  fomething  in  eameft 
CO  bind  the  bargain,  or  that  there  (hould  be  fome  note  or  mtvu^ 
liiMiMm  in  writing  (igned  by  the  parties  to  the  contrail.    Some- 

(r)  //nie,gt.        (s)  Aiiie,.ft. 
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thing  therefore  S\xt€i  and  fpeclfic  is  to  be  done,  to  fbew  that  the 
Agreement  is  xomplete,  that  there  may  be  no  room  for  doubt  and 
hefitation.  This  was  the  intention  of  the  ftatote  in  a)l  contra£}s 
of  {ale  above  a  certain  value,  in^  order  to  prevent  confufion  and 
uncertainty  in  the  tranfaAions  of  mankind  ;  and  we  think  it  wife 
to  adhere  to  that  rule.  If  is  not  neccffary  in  a  court  of  law  to  in- 
quire into  the  modes  of  proceeding  by  which  courts  of  equity  are 
guided,  but  it  is  obfervable,  that  the  cafe  of  WhaUj  v.  Bagenal  (t) 
in  the  Houfe  of  Li0rds>  coincides  with  the  prefent  determination 
cf  the  courts 

m 

I  now  proceed  to  ihow  what  kind  of  delivery  and  acceptance 
will  fatisfy  the  words  of  this  claufe  when  the  contrad  is  not  in 
•  writing* 

It  is  clear,  that  an  adual  delivery  and  acceptance  either  of  the 
whole  or  a  part  of  the  goods  fold  is  fufficient,  where  the  contrail 
is  not  reduced  into  writing.  But  an  aSiual  delivery  is  not  in  all 
cafes  neceflary.  The  thing  contracted  to  be  fold  may  be  virtualiy 
delivered,  and  fuch  virtual  delivery  will  be  equali|;  effectual  to 
fuperfede  the  necceffity  of  writing  and  figning.  if,  therefore,  tKe 
goods  fold  are  ponderous,  and  not  capable  of  aCtuafSelivery,  and 
the  buyer  accepts  them,  and  in  virtue,  of  fuch  transfer  of  the  pro« 
perty  proceeds  tp  exert  a  right  over  them,  difpofing  of  them,  ot 
giving  orders  and  direftions  refpeAing  them,  as  the  oVner  there- 
of»  fuch  proceedings  may  countervail  the  aB$Ml  delivery,  and  veft 
the  property  in  the  buyer,  without  any  written  contrafi;  or  earneft 
paid. 

Thus,  in  the  cafe  of  Searle  and  others  v.  Keeves^  {u]  which  WM 
an  aftion  of  djfumffii  for  the  non-performance  of  a  contrad. 
The  declaration  ftated,  that  in  confideration  that  the  plaintiffs  had 
bought  of  the  defendant  20  barrels  of  rice  at  the  price  of  1 7^.  per 
hundred  weight,  the  defendant  undertook'  to  deliver  that  quantity^ 
and  affigned  the. breach  In  the  non*delivery. 

The  evidence  for  the  pkintifFs  in  fupport  of  this  declaration  was, 

that  on  the  26th  of  September  one  of  the  plaintiffs  having  been  at 

'  the  houfe  of  the  defendant,   the  defendant  told  him  that  he  had  % 

quantity  of  rice  to  fell;  but  there  was  no  evidence  to  prove  any 

« 

(0  Jintet  96.  («}  2  Efp.  Itep.  598.  See  alfo  Hmde  r.  WhUehwfe, 
#11  this  poiut/e/^,  |il*(/2  a  • 
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tontnft  made  at  that  time;  the  plaintiffs  produced  an  order  oo 
l^tiet  and  Co»  to  dcIiTer  to  them  ao  barreli  of  ricey  which  was 
figned  hjKetwsi  the  witnefles  prored  that  J&irtwi  had  told  them  that 
he  had  fold  2o  barrelr  of  rice,  to  Mr.  SearU^  at  f  ^s^per  hundred ; 
and  that  he  was  a  fool  forfeiting  it  fo  foon,  as  the  price  of  rice  had 
advaiiced. 

The  plaintiffs  then  prored,  the  dcliYcrj  of  the  order  for  the  ncc 
to  the  warehoufeman  of  Bemui  and  Co^;  and  that  the  rice  not  be* 
ittg  then  taken  awajs  Kuvis  on  the  ad  of  OSAer  countermanded 
thedcliyerj  to  Bmrli^  the  plaintiff'i  in  confequence  of  which  RiimH 
and  Co.  ref ufed  to  deliver  the  rice  to  StwrU^  who  fent  for  it  on  tht 
I  oth  of  Oaoktr  following. 

The  counlel  for  the  defendant  contended,  that  as  to  thia  count 

ibe  plaintiffs  ought  to  be  nonfuited  \  thej  faid  that  the  ftatute  of" 

feuids  in  all  cafirs  of  fides  of  goods  required  a  note  in  writing  ^- 

cifying  the  terms  of  the  contradi  and  being  meant  to  guard  againft 

fraud  in  contraAs,  made  it  neceflary  |^  fpecify  particularly  what 

the  terms  of  the  fale  were  t  in  this  calethere  was  no  fpecificatioa 

of  the  terms,  the  only  evidence  was,  the  order  for  the  delivery  by 

the  defendant,  which  did  not  fpecif  y  any  thing  as  to  the  price^  fo 

diat  it  was  not  a  fuAcient  note  in  writing  under  the  ftatute. 

• 

Ejn^  Ch.  J.  faid :  <«  The  ftatute  of  frauds  ddea  not  attach 
where  there  has  been  earneft  or  a  ddivery  of  part  of  ibe  ibitiis folds  t 
think  there  has  been  in  this  cafe  a  delivery  of  the  whole.  Kuvet^ 
the  defendant,  gave  an  order  for  the  delivery  upon  Benmt  and  Co* 
in  whofe  pofleflion  the  rice  then  was ;  this  (atisfies  the  ftatute^ 
and  the  plaintiffs  are  entitled  to  recover." 

So^  in  th^  cafe  of  Chaplin  v.  Rogers^  [^)  winch  Was  aft  aAion 

for  goods  fold  and  delivered  ;  and  the  cafe  proved,  was»  that  the  ^ 

parties  being  together  in  the  plalntilPtf  famvprd,  the  defendant^ 

after  fome  objefiions  and  doubts  upon  the  quality  of  a  ftack  of 

hay  (particularly  the  infide  part)  then  ftanding  in  the  yard,  agreed 

to  take  it  at  1a  &/•  per  hundred  weight.    Soon  after  he  feot  u 

farmer  to  look  at  it,  whofe  opinion  was   upfavourable.   .But 

about  two  months  afterwards  another  farmer  of  the  name  of  L^ 

agreed  with  the  defiendant  for  the  purdiafe  of  fome  of  this  hay 

(«)  t  Eaftt  191; 
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ftill  Handing  untouched  in  the  plaintiff's  yard,  and  the  defendani 
totd  Loji  to  go  there  and  aflc  what  condition  it  was  in,  (aying  he 
had  only  agreed  for  it|  if  it  were  good.  The  plaintiff  having  in* 
formed  Loft  it  was  in  a  good  ftate,  he  agreed  to  give  the  defend* 
ant  y.^d.f&cwt.  for  it,  the  defendant  having  told  him  that 
he  had  agreed  to  give  the  plaintiff  3/.  td.  for  it.  J^/t  thereupon 
brought  away  36  hundred  weight,  but  this  latter  fad* was  without 
ihe  knowledge  and  againft  the  dire£^ioa  of  the  defendant.  There 
was  a  contrariety  of  evidence  as  to  the  quality  of  the  hay  when  the 
Hack  was  afterwards  cut.  At  the  trial,  before  Baron  Hatiamp 
\t  was  objefied  that  the  contrafl  of  fale  was  fraudulent  and  void 
\}y  the  (latute  of  frauds,  being  tor  the  fale  of  a  commodity  tio 
part  of  which  was  delivered,  rad  of  which  there  was  no  acceptance 
by  the  defendant.  The  learned  judge«  however,  left  it  tp  the 
jury  to  decide  whether  the  fale  had  been  fraudulent,  ^nd  whether 
under  the  circumftanoes  there  had  been  an  acceptance. by  the  de- 
fendant :  and  they  found  for  the  plaintiff  on  both  points,  and  gave 
him  50/.  damages,  being  the  value  of  the  hay  at  the  price  agreed 
for.  A  rule  nt^  was  obtj^d  catling  on  the  plaintiff  to  (how  caufe 
why  the  verdi£l  fliould  rat  be  fet  afide,  and  a  new  trial  had,  on 
the  grounds  that  the  learned  judge  had  left  that  as  a  queftion  of 
fa£^  to  the  jury,  which  he  himfelf  ought  to  have  decided,  as  an 
obje£lion  in  point  of  law  ariGng  on  the  ftafute  of  frauds  s  and 
becaufe  the  evidence  did  not  warrant  the  verdi£l. 

But  the  court  decided  that  there  was  fufficient  evidence  of  a 
delivery  to,  and  acceptance  by  the  defendant  to  leave  to  the  jury  ^ 
and  therefore  difcbarged  the  rule. 

Lord  Kenyotti  Ch.  J.  faid :  "  It  is  of  great  confequence  to  pre- 

ferve  unimpazred  the  feveral  provifions  of  the  ftatute  of  frauds, 

which  is  one  of  the  wifeft  laws  in  our  ftatute  book.    My  opinion 

^ill  not  inftinge  upon  it  \  for  here  the  report  dates  that  the 

qucftion  was  fpeciBcally  left  to  the  jury  whether  or   not  there 

'w(;re  an  acceptance  of  the  hay  by  the  defendant,  and  they  have 

•found  that  there  was^  which  puts  an  end  to  any  queflion  of  law. 

I  do  not  mean  to  difturb  the  fettled  con(lru£lion  of  the  ftatute  | 

that  in  order  to  take  a  contra^  for  the  fale  of  goods  *of  this  value 

out  of  it  there  muft  either  be  a  part  delivery  of  the  thing,  or  a  part« 

"payment  of  the  confideration,  or  the  agreement  muft  be  reduced 

to  writing  in  the  manner  therein  fpecified.     But  I  am  not  fatisficd 

in  this  cafe  that  the  jury  have  not  done  rightly  in  finding  the  fa£t 
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of  adeiiTery :  Where  goods  are  pondeiotts,  and  incapable  as  here 
of  being  handed  over  from  one  to  another,  there  need  not  be  an 
adaal  deliTery ;  but  it  maj  be  done  by  that  which  is  tantamonnty 
fnch  as  the  delirery  of  the  key  of  a  warehoufe  in  ¥4iich  the  goods 
are  lodged,  or  by  delivery  of  odier  imScia  of  property^  Now  here 
the  defendant  dealt  with  this  commodity  afterwards  as  if  it  were  in 
ius  a&ual  pofleffion ;  for  he  fold  part  of  it  to  another  perfon. 
Therefore  as  upon  the  whole  juftice  has  been  done,  the  verdift 
ooght  to  ftand/'    The  rule  was  accordingly  difcharged. 

Bat  a  delivery  of  a  fample,  if  it  be  confidered  as  no  part  of  the 
bulk,  is  not  a  part  delivery  within  the  meamng  of  the  flatute. 

m 

Thus,  10  the  cafe  of  Cooper  v.  El/hn,  (w)  which  was  an  a£lton 
of  affiim^t  brought  to  recover  the  damages  fuftained  by  the 
plaintiff  in  confequence  of  the  defendant's  not  delivering  50  quar« 
ten  of  wheat  purfuant  to  his  contract  with  the  plaintiff. 

At  the  trial,  the  jury  found  a  ve^^  for  the  plaintiff,  damages 
50/.,  fubjeA  to  the  opinion  of  the  ^urt  of  Kutg*s  Bench  on  the 
following  cafe.  The  defendant  on  the  4th  of  July  i795»-ait  jNoT- 
Aigbsmf  fold  to  the  plaintiff  by  fample  50  quartors  of  wheat  at  4 
guineas  ^quarter;  the  wheat  to  be  delivered  by  the  defendant 
to  the  plaintiff  at  Goin/hrougb.*  Two  days  afterwards  the  defend* 
tat  delivered  to  the  plaintiff  at  Nottingbom  the  fample  by  which  he 
had  fold  the  wheat  to  him  :  but  fuch  fample  was  no  part  of  the  50  | 
quarters  to  be  delivered  at  Gain/borough.  No  money  was  pwd  by  the 
pUinti£F  to  the  defendant  on  account  of  the  wheat ;  nor  was  there 
any  memorandum  in  writing  figned  by  the  parties.  The  defend- 
ant afterwards  refufed  to  deliver  the  wheat. 

The  court  were  of  opinion  that  this  cafe  came  within  the  17th 
feaion  of  the  ftatute ;  and  therefore  judgment  was  given  for  the 
defendant.       , 

Lord  Kenyan,  Ch.  J.  faid  :  •«  After  this'queftion  has  been  afloat 
fo  long  in  the  courts,  I  am  glad  that  by  the  very  able  decifion  of  the 
Court  of  Common  Pleas,  in  the  cafe  of  Randeam  v.  Wfff/i^  (#)  the 
conftruaion  of  this  claufc  of  the  ftatute  of  frauds  is  brought  back 
to  the  manifeft  intentten  of  the  Icgiflaturc  in  making  that  provi- 

{^)  7  Term  R^p.  1 4.  Soe  aUb ^Zosswir  v.  Cmkr,  i  H.  Bl.  ao  S-  P. 
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fion.    To  the  authority  of  that  cafe  I  entirely  fubfcribe,  and  in  my 
opinion  it  governs  the  prefent*    The  do£trine  which  was  laid  down 
in  Clayton  v.  Andrews ,  (y)  as  to  executory  contradsnot  being  with- 
in the  ftatute,  was  taken  from  Towers  v.  OJborne.  {%)     I  will  not 
pretend  to  fay  that  thofe  cafes  were  not  rightly  decided  upon  their 
particular  circumftslnces.    The  latter  was  a  mere   contrail  for 
work  and  labour ;   the  thing  contraAed  for  did  not  exift  at  the 
time^    In.  the  former  alfo  fomething  wag  required  to  be  done  in 
order  to  put  it  in  the  (late  in  which  it  W9S  contra&d  to  be  fold* 
But  at  any  rate  I  am  at  a  lofs  to  difcover  how  this  can  be  called  an 
executory  contrad  for  the  fale  of  the  goods  in  queftion.  The  thing 
fold  cxifted  in/olulo  at  the  time  of  the  contra£k  of  fale.    I  am  not 
able  to  diftlngutfli  this  cafe  from  that  of  Randeau  ▼.  Wjatt  /  and 
the  grounds  and  principles  of  that  decifion  are  fo  amply  detailed  in 
the  report  of  it,  that  it  is  unneceflary  to  add   anything-  more. 
With  refpeA  to  this  coming  within  one  of  the  exceptions  pf  the 
ftatute  on  account  of  the  acceptance  of  the  fample  ;  there  i$  no 
pretence  for  it,  for  the  cafe  exprcfsly  (tates  that  the  fample  was 
no  part  of  the  goods  contr^ed  to  be. delivered." 

Groffj  J.  '*  The  cafe  of  Towers  v.  OJborne^  went  upon  the  gene- 
ral principle  that  executory  contrads  were  not  within  the  meaning 
of  the  ftatute.  If  by  that  were  meant  contrails  for  the  fale  of 
goods  to  be  executed  on  a  future  day,  fuch  a  conftruAion  would 
be  a  repeal  of  the  zQl  :  but  if  it  only  meant  fuch  contrafls  as  were 
incapable  of  being  executed  at  the  time,  theo  the  deciGon  was 
right  \  and  fuch  was  the  cafe  then  in  judgment.  But  in  this  fenfe 
the  contra£l  here  cannot  be  faid  to  be  executory,  for  the  thing 
cxifted  and  was  capable  of  being  delivered.  It  is  much  to  be  la- 
mented that  the  excellent  proviGons  of  the  ftatute  of  frauds  (hottld 
ever  have  been  infringed  or  weakened  by  conftruftion :  but  if  in 
this  inftance  it  has  been  fo,  I  am  glad  that  the  deciGon  in  the 
cafe  of  Randeau  ▼.  Wyatt  has  brought  us  back  to  the  letter  and 
Uuc  fpirit  of  that  law." 

Lawrence^'].  «  The  cafe  of  Towers  v.  OJborne^  when  truly  con- 
Cdered,  was  not  a  contrad  for  the  purchafe  of  goods,  but  for  the 
making  of  fome  thing  which  had  no  cxiftencc  at  the  time.  The 
cafe  of  Clayton  and  Andrews  went,  indeed,  fomewhat  farther ;  ,  but 
ftill  there  was  to  be  fome  alteration  in  the  ftate  of  the  commo- 

(;}  Ante,  91.  (s)  Ihid. 
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ikf  before  it  wai  to  be  delivered.  The  cafes  which  have  been  d^ 
tenunrd  in  the  Court  of  Chancery  in  aid  of  contra^  of  thia  kind 
vcie  all  founded  upon  the  decifions  which  had  been  made  at  law, 
and  confidered  as  neceflarily  confequent  upon  them.  But  it  is  not 
difficult  to  coUed  what  opinion  was  entertained  of  thefe  decifiona 
by  Lord  Tburbw,  when  the  cafe  of  Randeau  v.  Wjattf  came  be- 
fon.  him  in  the  Court  of  Chancpc^upon  a  bill  filed  to  difcover  the 
ia&z  and  names  of  the  parties  in  dte.diijlcrtakingi  in  order  to  found 
diea£Hon  at  law  :  he  thought  tharihc  mere  fad  of  the  com  not 
being  to  be  delivered  immediately  would*  ii'ot  have  taken  the  cafe 
oat  of  the  ftatutCt  if  the  point  had  beed  i)ew»  .but  he  thought 
Umfelf  bound  by  the  cafes  at  law,  tiUtbej  mriiffsiffi  bymcourt 


S0|  a  delivery  without  an  uUlmatt  accepiancif  andfi^h  d^ofhplfUlf 
t^imt  the  contrail^  is  not  fufficient  to  (atisf y  the  words  of  the  4(acttte» 

•     • 

Thus,  in  the  cafe  of  Kent  r.  Hufittnfon^  (a)  which  was  an  a£tioii: 
fAt^umffo  for  goods  fold  and  delivered9  tried  before  Lord  Ahantij^ 
Ch.  J.  The  fi^jedi  cf  the  a£Uon  was  a  bale  of  fponge  fent  by  the 
plaiotiff,  a  wholefide  dealer  in  that  article,  reiding  in  Landm^ 
to  the  defendant,  a  retail  dealer  refiding  in  Staffordfirin*  Some 
ihort  time  before  the  fponge  was  fent  by  the  plaintiff,  he  had  been 
St  the  place  where  the  defendant  refided,  and  had  received  from  him 
a  verbal  order  under  which  he  had  a&ed  in  fending  the  fpwige,  and 
the  price  charged  was  i  ix.  per  pound,  amounting  altogether  to 
75/.  Soon  after  the  fponge  was  fent,  the  defendant  wrote  the  fol- 
lowing letter  to  the  plaintiff:  <<  After  receiving  a  letter  firom  ymir 
honfe,  in  town,  dating  the  bale  of  fponge  was  fent  by  your  direc« 
tku),  I  called  on  a  friend  or  two  who  are  competent  judges  of  the  ar« 
tide,  and  alked  them  to  fay,  according  to  the  prefent  price  of  fponge^ 
what  it  was  worth  \  the  anfwer  was,  not  more  than  fix  fliilUnga 
far  pound ;  have  therefore  returned  it  to  you  by  the  fane  convey- 
aace  it  was  forwarded  by  to  this  place.  In  future  will  feleA  what 
fpoi^  I  may  want  perbnally,  otherwife  will  appoint  fome  eonfi* 
deotial  friend  for  that  purpofe.**  The  plaintiff's  fon  being  at  the 
defendant's  boufc  foon  after  the  fponge  was  returned,  was  told  by 
him  that  he  had  refolved  not  to  keep  the  article,  becaufe  it  was  not 
(p  good  as  he  had  cxpeAcd.    It  was  objeAed  for  the  defendant 

(«}  3  Bos.  &  PoL  %ii. 
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that  inafintich  as  this  .was  a  contrafl  for  the  iale  of  gobds  of  mw^ 
than  lo/.  valtte,  the  cafe  fell  within  the  17th  fedion  of  the  ftatute 
of  frauds,  for  want  of  a  note  or  memorandum  in  writing,  and  con* 
fequently  the  plaintiff  could  not  recover.  His  lordfliip  being  of 
this  opinion,  non-fuitcd  the  plaintifT* 

A  motion  was  afterwards  miScfor  a  rule  to  fliew  taufe  why 
the  non-fuit  ihould  not  be  Sitv£it.  But  the  court  were  clearly 
of  opinion,  that  th^  cafq  \rii  within  the  ftatute,  and  therefor^ 

lefuied  the  rule.       .•"•.'•.'•  * 

•  fc  • 

•  *•      •  * 

Lord  4lvai^\KXi.  J.  faid :  «  At  the. trial  I  thought,  and  ftill 
continue  o£.  opinion,  that  the  evidence  does  not  take  this  cafe  out 
of  the  jldtuteCof  frauds.  How  is  any  judgment  to  be  formed  as  to 
the  nah^^  *of  the  cbntraA  between  thefe  parties  ?  PofEbly  the 
of4.er\was  for  the  beft,  poffibly  for  the  fecond  beft  fponge,  or 
.  •'SlH^k^  ^^  ^^°^^  peculiar  quality ;  all  which  circumftances  arc  left 
\  3n  a  ftate  of  uncertainty.  It  was  this  very  uncertainty,  and  the 
frauds  to  which  it  might  lead,  that  the  ftatute  had  in  contempla* 
tion  and  meant  to  guard  againft.  The  only  affirmance  of  any  con* 
trad  to  be  colleded  from  the  evidence  is  an  affirmance  of  fome 
ibrt  of  order  for  fome  fort  of  fponge,  and  it  appears  that  the  mo* 
ment  the  article  reached  the  defendant  and  was  examined,  he  fent 

_  * 

it  back  to  the  piaintifF,  faying  it  was  not  that  fort  of  fponge  which 
he  wanted  and  had  ordered.  The  defendant's  letter  cannot,  as  it 
appears  to  me,  be  conflrued  into  any  thing  like  an  acceptance, 
(b  as  to  bring  diia  cafe  within  the  exception  which  has  been  rc« 
Ked  on/* 

Hii^b^  J.  faid :  <<  According  to  the  words  of  the  ftatute,  die 
exception  does  not  apply,  unlefs  the  vendee  both  receive  and  ac** 
eept.  Now  that  aceptance  I  cannot  confider  to  be  any  othe^  than 
tb$  .ukimati  ucafMnCB^  and  fucb  as  comflehfy  i^firms  tie  contraS^. 
What  the  iiature  of  this  order  was,  or  under  what  circumftancc 
it  "wu  given,  was  not  proved.  Poffibly  the  fponge  was  fent  dowxi. 
upon  fpecuhuiQii  only.** 
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7.    Of  the  Cements  and  SignaiurCf  isfc.  rf  the  Agreement 
or  Mem0randum  required  by  the  Statutem 

Bj  the  4th  clattfc  of  the  ftstute  it  19  cDa£led,   «  That  no  a£lion 

flail  be   brought,  &c.    unlefs  the  agreement  upon  which   fuch 

aAkxi  (hall  be  Innought,  or  fome  memoYandum  or  note  thereof,  fliall 

be  in  writings  and  figned  by  the  party  to  be  charged   therewith^ 

.eribme  other  perfon  thereunto,  by  him  lawfully  authorized/^ 

And  by  the  1 7th  feAion  it  is  further  enajied,  **  That  no  contraft 
(or  the  fale  of  any  goodg.  Ice.  for  the  price  of  xo/.  fter!tng  or  up- 
wards (hall  be  allowed  to  be  good^  except  the  buyer  (hall  accept 
party  &c.  or  that  fome  note  or  memorandum  in  writing  of  the  faid 
bargain  be  made  and  figned  by  the  parties  to  be  charged  by  fuch 
contrafl,  or  their  agents  thereunto  lawfully  authorized/* 

The  agreement  or  memorandum  reqtiired  by  the  ftadtic  iiee4 
not  be  drawn  in  any  particular  form.  It  may  be  contaiiied  in  4 
letter,  or  other  writing  referred  to  by  letter.  Bat  in  whaterer ' 
Torro  the  writing  may  happ^  to  be,  the  agreemeik  or  proniife 
mentioned  in  the  fourth  claufe  muft  contain  with  eotainryi  the 
confideration  for  the  promife ;  and  aifo  a  fpecificatiiDn  of  the  terma 
of  the  agreement  or  contract.  It  muft  alfo  be  figned  with  the 
naihe  of  the  party  to  be  charged  therewith,  or  hit  ag^mi  lawfully 
authorized  $  otherwife  the  promiie  or  contrail  will  he  void,  (a) 

I  propofe  to  confider  thefe  parts  of  the  two  clauCes  feparately : 
And, 

I.  In  what  Cafes  the  Confideration  mujl  bejiated. 

The  promife  mentioned  in  the  fourth  fedion  of  the  ftatute  muft 
«ot  only  be  upon  a  good  confideration,  but  the  co9fideratiou  muft 
be  fet  forth  in  the  agreement  or  memorandum. 

Thus, in  the  cafe  of  Wain  and  another  v.  Warltcrs^ib)  the  plaintiiTs 
declared  thati  at  the  time  of  nfiakingthe  promife  after  mentioned,  they 
were  the  indoriees  and  holders  of  a  bill  of  exchange,  dated  the  14th 
MkfFsbrttary  S803,  drawn  by  one  W.  Gore  upon  and  accepted  by  one 
J.  Hmll^  whereby  Gore  requefted  Hall%  fcventy  days  after  date,  to 

(a)  Vide  Rohrts  on  the  Statute  of  Frauds^  105  to  120.  Sugden  oh  the 
law  of  Fiudortf  50,  &c.  (b)  5  £all,  10. 

> 
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pay  to  hit)  Gorily  ordcTi  56/.  16/.  6d. ;  which  b^U  of  exchange  Gon 
haid  before  then  indorfed  to  the  plaintiffs,  and  which  f  um  in  the  biU 
mentioned,  was  at  the  time  of  making  the  promifc  by  the  defendant 
due  and  unpaid.  And  theteupon  the  plaintiffs,  before  and  at  the  time 
of  making  the  faid  promife  by  the  defendant,  had  retained  one  A. 
as  their  attorney,  to  fue  Gore  and  //ia/Zrefpefliyeiy  for  the  recovery 
of  the  faid  fum  then  due,  &c.  whereof  the  defendant,  at  the  tim» 
of  his  promife,  &c.  had  notice.    And  thereupon,  on  the  30th  of 
April  1803,  at,  &c«  in  confideratUn  of  the  premtfa  and  that  tb^ 
plaintiffs^  at  the  inftance  of  the  defendants,  vtould  forbear  to  proceed 
for  the  recovery  of  the  faid  56/.  16/.  61^,  he,  the  defendant,  under* 
took  and  promifed  the  plaintiffs  to  pay  them  by  half  paft  four 
o'clock  on  that  day,  56/.  and  the  epcpencef,  which  had  then  heen^ 
iiietimd  by  them  on  tie  faid  ML    The  plaintifis  then  averred 
'  that  they  did,  within  a  reafonable  time  after  the  defendant's  pro- 
mife,  ftay  all  proceedings  for  the  recovery  of  the  faid  debt,  and 
have  hitherto  forborne  to  proceed  for  the  recovery  thereof  i  and 
that  the  expences  by  them  incurred  on  the  faid  bill  at.the  time  of 
making  the  promife  by  the  dcfcndaiit,  and  in  refpe£l  of  their  hay- 
ing fo  retained  the  faid  A«,  and  on  account  of  his  having,  before 
the  defendant's  faid  promife,  drawn  and  engroffed  certain  writs 
called  fpecial  ra/x0j,  again  ft  Gore  and  //o/ZrefpefUvely  on  the  faid 
bill,   amounted  to  ao/.  of  which  the  defendant  had  notice  \  yet 
the  defendant  did  not  at  half  paft  four  o'clock  on  that  day,  ^c 
nor  at  anytime  before  or  fince,  pay  the  faid  fum  of  56/.  and  the 
faid  expences  incuned,  &c.    There  was  another  fpecial  county 
charging  that  the  reafonable  expences  incurred  on  the  bill  were  fo 
much,  which  the  defendant  had  refufed  to  pay.     And  the  WVkf 
mon  money  counts*   * 

In  fupport  of  the  undertaking  laid  in  the  declaration  the  plain* 
'  tiffs,  at  the  trial,  at  Guildhall,  produced  the  written  engagement 
figned  by  the  defendant,  which  was  in  thefe  words :  '<  Mefia» 
«<  JTaim  and  Co.  I  will  engage  to  pay  you  by  half  paft  four  this 
«<  day,  fifty-fix  pounds  and  expences  on  bill  that  amount  on  JXitf/ 
(figned)  yno.  JFarlters,  (and  dated)  Ko.  2*  CornhUl^  April  30th» 
«<  1803.''  Whereupon  it  was  objeAed,  on  the  part  of  th€d«» 
fendant,  that  though  the  promife,  which  was  to  pay  the  debt  of 
another,  nuere  in  writings  as  required  by  the  ftatnte  of  frauds^  yet 
that  it  did  not  exprefs  the  eonfideration  pf  the  defendant's  promUe» 
which  was  alfo  required  by  the  ftatute  to  be  in  writing ;  and 
that  this  pfni&on  coi^d   not  be  fupplied  by  parol  evidence 

(whi^ 
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(wluch  die  plaintiffs  propofed  to  call  in  order  to  explain  the  oeca* 
fion  and  eonfideration  of  giving  the  note) }  and  that  for  want  of 
fich  eonfideration  appearing  upon  the  face  of  the  written  memo* 
random  it  ftood  fimply  as  an  engagement  to  pay  the  debt  of  an-^ 
ether  without  any  confiderationi  and  was  therefore  nudum  paOum^ 
and 


Lord  EUfttkrough  Ch.  J.,  before  whom  the  caufe  was  tried>  bong 
of  this  opinion^  nonfuited  the  plaintiff.  And  upon  a  motion  for  a 
rale  to  fet  afide  this  noofuitj  the  court  determined  that  the  con* 
fideration  ought  to  have  been  ftated  in  the  agreement  j  and  there* 
fore  difcharged  the  rule. 

Lord  EtUuhrwgh  Cb.  J.,  after  noticing  the  definition  of  the  word 
Mgneuunt  by  Lord  C.  B.  C^mjnSf  who  confidered  it  as  a  thing  to 
which  there  muft  be  the  aflent  of  two  or  more  minds^  and  whicli» 
he  lays,  ought  to  be  ib  certain  and  complete,  that  each  party  may 
have  an  a£lion  upon  it»  for  which,  in  addition  to  the  author's  own 
aadiority,  was  cited  that  of  Plonvden  /  and  better,  (his  lordfliip 
obfcrvedj  could  not  be  cited* 

^  In  all  cafes  where  by  long  habitual  conftru£lion  the  words  of 
a  ftatute  have  not  received  a  peculiar  interpretation,  fuch  as  thej 
will  allow  of,  I  am  always  inclined  to  give  to  them  their  natural 
ordinary  fignification.  The  daufe  in  queftion  in  the  ftatute  of 
frauds  has  the  word  agreement  («<  unleis  the  agreement  upon 
^  which  the  adion  is  brought,  or  fome  memorandum  or  note 
^  thereoff  (ball  be  in  writing,''  tec.)  And  the  queftion  is,  whether 
Aat  word  is  to  be  underftood  in  the  loofe  incorre£l  fenfe  in  which 

I  k  nay  ibmctimes  be  ufed,  as  fynonymous  to prmmfe  or  undertaking, 

or  in  iu  more  proper  and  correal  fenfe,  asfignifying  a  mutual  con« 
tnSt  on  cmifideration  between  two  or  more  parties  ?    The  latter 

i  appears  to  me  to  be  the  legal  conftruAion  of  the  word,  to  which 

we  are  bound  to  give  its  proper  ctkQt  \  the  more  fo  when  it  is 
confidered  by  whom  that  ftatute  is  faid  to  have  been  drawn,  by 
I#ord  ifii/f,  one  of  the  greateft  judges  who  ever  fat  in  Wefimmfier 
HM%  who  was  as  competent  to  exprefs  as  he  was  able  to  conceive 
die  provifions  heft  calculated  for  carrying  into  efie&  the  purpo(es 
of  that  law«  The  perfon  to  be  charged  for  the  debt  of  another  is 
fo  be  charged,  in  the  form  of  the  proceeding  againft  him,  upon 
)us  fpedal  firomifi ;  but  without  a  legal  eonfideration  to  (uftain  it, 
ihst  promUe  wpuld  be  nudum  pa^um  as  to  him.    The  ftatute  never 

mcaat 
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meant  to  tnforce  any  promife  which  was  before  invalid,  merely  be« 
caufe  it  was  put  in  writing.  The  obligatory  part  is  indeed  the 
fromtjey  which  will  account  for  the  word  prcmife  b^ing  ufed  in  the 
firfi  part  of  the  claufe,  but  ftill>  in  order  to  charge  the  party  making 
It,  the  ilatute  proceeds  to  require  th^t  the  agreem^ntt  by  which 
mull  be  underftood  the  agreement  in  refpeQ  ofnvhtch  the  profnife  nvas 
maie^  mud  be  reduced  into  writing.  And,  indeed,  it  feems  ne- 
ceflary  for  eSefluating  the  obje£i  of  the  (tatute  that  the  confider- 
ation  (hould  be  fet  down  in  writing  as  well  as  the  promife  \  for 
otherwtfe  the  confideration  might  be  illegal,  or  the  promife  might 
have  been  made  upon  a  condition  precedent,  which  the  party 
charged  may  not  afterwards  be  able  to'prove,  the  omiflion  of  which 
would  materiaUy  vary  the  promife,  by  turning  that  into  an  abfolute 
promife  which  was  only  a  conditional  one  :  and  then  it  would  reil 
altogether  on  the  confcience  of  the  witnefs  to  affign  another'  con- 
fideration in  the  one  cafe,  or  ^^gup  the  condition  in  the  other, 
and  thus  to  introduce  the  vetj^Hcds  and  perjuries  which  it  was 
the  obje£l  of  the  a£l  to  exclu^ffby  requiring  that  the  agreemint 
Ihould  be  reduced  into  writing,^  by  which  the  confideration,  as 
well  as  the  promife,  would  be  rendered  certain.  The  authorities 
referred  to  by  Comyns  all  (how  that  the  word  agreement  is  not  fa- 
tisfied  unlefs  there  be  a  confideration,  which  confideratioii  form- 
ing part  of  the  agreement  ought  therefore  to  have  been  flicwn  ; 
and  the  promife  is  not  binding  by  the  (tatute  unlefs  the  confide- 
ation,  which  forms  pare  of  the  agreement,  be  alfo  ftated  in 
writing.  Without  .this,  we  (hall  leave  the  witnefs  whofe  memorf 
or  confcience  is  to  be  refre(hed  to  fupply  a  confideration  more 
eafy  of  proof,  or  more  capable  of  (uftaining  the  promiie  declared 
on.  Finding  therefore  the  word  agreement  in  the  ftatute,  which 
appears  to  be  mod  apt  and  propet  to  exprefs  that  which  the 
policy  of  the  law  ficems  to  require,  and  fi^nding  no  cafe  in  ^ich 
the  proper  meaning  of  it  has  been  relaxed,  the  beft  conftroAioa 
which  we  can  make  of  the  claufe  is  to  give  its  proper  and  legsl 
meaning  to  every  word  of  it." 

Grofe  J.  **  It  is  faid  that  the  parol  evidence  tendered  does  not 
contradid  the  agreement }  but  the  queftion  is,  whether  die  Ita* 
tute  does  not  require  that  the  con(ideration  for  the  promife  (houM  . 
be  in  writing  as  well  as  the  proniife  ttfelf  ?  Mow  tlie  words  of  the 
{latute  are,  ^  that  no  adion  (hall  'be  brought  whereby  to-chaigt 
the  defendant,  orpon  any  fpecial  promife,  to  anfwer  for  the  -debr^ 
%c.  of  another  pcrfon,  &c.  unkfs  ylait^^etnieBt  upon  wbidi  f^tSk 

5  aiflibn 
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afiien  iha]!  be  biought)  or  fome  mcmonmdom  or  note  theroof» 
fliall  be  in  writing/'  Sec.  What  is  required  to  be  in  wtitini^s 
tberefoie)  is  the  agreement  (not  the  promife,  as  mentioned  in  the 
firft  part  of  the  claufc>)  or  fome  note  cr  mtm^anJum  (fthe  agret^ 
wUnL  Now  the  agreement  is  that  which  is  to  (how  what  tach  partf 
is  to  do  or  perform,  and  by  which  both  partus  are  to  be  bound; 
and  tbis  is  required  to  be  in  fvriting.  If  it  were  only  necefiary  tn 
(how  what  one  of  them  was  to  do,  it  would  be  fufficient  to  date  the 
fromife  made  by  the  defendant  tHio  was  to  be  charged  upon  it» 
But  if  we  were  to  adopt  this  conftruclton,  it  would  be  the  means 
of  letting  in  thofe  very  frauds  and  perjuries  which  it  was  the  ob» 
je&  of  the  ftatute  to  prevent.  For  without  the  parol  evidence 
the  defendant  cannot  be  charged  upon  the  written. contrad  for 
want  of  a  confideration  in  law  to  fupport  it.  The  eSeA  of  the 
paiol  evidence  then  t$  to  make  him  liable :  and  thus  he  would  be 
cktt^ged  with  the  debt  of  another  by  parol  teftiniony,  when  the 
ftatute  was  pafled  with  the  very  intent  of  aroiding  fuch  a  charge, 
by  requiring  that  the  agreement^  by  which  muft  be  underilood  the 
vhAt  agreement,  fliouklbe  in  writing." 

Lawrence  J.  <<  From  the  loofe  manner  in  which  die  claufe  it- 
worded)  I  at  firft  entertained  feme  doubt  upon  the  queftion ; 
b«t  upon  further  confideration  I  agree  with  my  lord  and  my  bro- 
tiiers  upon  their  conftniAion  of  it.  If  the  queftion  had  arifeii 
merely  on  die  firft  part  of  the  claufe,  I  conceive  that  it  wonld  only 
have  been  neceflary  that  the  promife  fliould  have  been  ftated  m 
writing  %  but  it  goes  on  to  direCt  that  no  perfon  IhaB  b<  charged 
on  fiich  promife  unleCi  the  agreement,  or  foAie  note  or  memorandum 
Aentf^  that  4s,  of  the  agreement,  be  in  writing }  which  fli^ws  that 

I  the  word  agreement  was  meant  to  be  nfed  in  a  fenfe  di'llerhit  itoa 

prmmfit^  and  that  fomething  befides  the  mere  promiie  was  vequired 
to  be  ftattd.     And  as  the  confideration  for  the  promife  is  pattj^f 

I  ikie  ;freement,  that  ought  alfo  to  be  ftated  in  writing.* 

Le  Blanc  J.    ^  If  there  be  a  diftinAion  between  agreement 
t  wod  promife,  I  think  that  we  muft  take  it  diat  agreement  tncludet 

the  confideration  for  the  promife  as  well  as  the  promife  tt« 
felf :  and  I  tlmsk  it  is  the  faf er  method  to  adopt  the  Arid  con« 
ffani£lion  of  the  words  in  this  cafe,  lyecaufe  it  is  better  calculate!. 
«»  efisShlflfCe  theimeiltiini  of  the  ad>  ^lArich  was  to  prevent  frauds 
and  perjuries,  by  requiring  written  evidence  of  what  the  .parties 
me^MU  to  be  botmd  bf  .    I  Ibould  l^ave  been  M  wdl  fatisfied,  how>. 

ereri 


loS      Of  the  Statute  rf  Frauds  upM  the  CiMents    [Part  L 

ever,  if^  recurring  to  the  words  afed  in  the  firft  part  of  the  claufe» 
they  had  ufed  the  fame  words  again  in  the  latter  part^  and  faidj 
<*  unlefs  the^r^m^  Kxt  agreement  upon  which  the  a&ion  isbroaght^ 
or  fome  note,  or  memorandum  thereof,  Ihall  be  in  writing/'  But 
not  haying  fo  done,  I  think  we  muft  adhere  to  the  ftri£t  interpre* 
tation  of  the  word  agreement^  which  means  the  confideration  for 
V^hiich,  as  well  as  the  prohfj/i  by  which  the  party  binds  himfelf." 

a 

But  the  fame  rule  of  conftruQion  does  not  apply  tp  the  X7th 
feftion  of  the  ad,  viz.  upon  a  contrail  for  the  fale  of  goods. 

,  Thus,  in  the  cafe  of  Egerton  ▼.  Matthews  and  another,  (r)  which 
was  an  aflion  on  the  cafe  againft  the  defendants  for  not  accepting 
tnd  paying  for  certain  goods,  which  they  had  contraQed  to  pur» 
chafe  by  the  following  memorandum  in  writing :  <<  We  agree  to 
give  Mr*  Egerton  igd.per  pound  for  30  bales  of  Smyrna  cotton^ 
cuftomary  allowance,  cafli  3  per  cent,  as  foon  as  our  ceruficate  is 
complete.  (Signed)  Matthews  and  TumbuU^  and  dated  ad  of 
Sept.  1803/'  The  defendants  had  before  become  bankrupts,  and 
their  certificate  wa&  then  waiting  for  the  Lord  Chancellor's  al- 
lowance, and  after  it  was  allowed  they  figned  the  memorandum 
again^  On  the  opening  of  this  cafe  at  the  trial,  before  Lord  EHen^ 
borough  Ch.  J.,  it  was  obje&ed  on  the  authority  of  Wtun  t.  Warl' 
ters^  that  the  CQntra£l  being  altogether  executory,  and  no  con» 
fiderati6n  appearing  on  the  face  of  the  tnridng  for  the  promife» 
nor  any  mutuality  in  the  engagement,  it  was  void  by  the  ftaf  ute  of 
frauds*  Audit  not  being  at  the  time  adverted  to  that  the  cafe 
cited  turned  upon  the  meaning  of  the  word  agreement  (fu>.  to  pay 
the  debt  of  another)  in  the  4th  claufe  of  the  ftatute,  and  that  this 
cafe  vras  governed  altogether  by  the  1 7th  claufe,  the.  objeA  and 
wording  of  which  is  difierent,  and  which  has  not  thp  word  agrees 
tnenij^  die  plaintiff  was  nonfuited.  But  on  a  motion  for  fetting 
aiide  the  nonfuit,  when  the  attention  of  the  court  vras  called  to  the 
difierence  of  the  two  claufcs.  Lord  Ellenborough^  on  granting  a  rule 
ntfi^  exprcfied  his^  aflent  to  the  diftin£lion  between  the  twp  cafes^ 
and  faid,  that  the  nonfuit  had  proceeded  uppn  a  miftak^  at  tho. 
trial  in  fuppofing  that  they  were  the  fame.  And,  at  a  fubfe* 
^uent  day,  on  (hovring  caufe  againft  the  rule,  the  cqurt  deter- 
sained  that  the  cafe  did  not  come  within  tho  ftatute,  though  the 
contrad  was  not  figned  by  the  feller.    And  Lord  EUenhrougk 

(e)  6  Eaft,  307.  See  aUb  Ckammfion  v,  Plummer^  poft,  ii8. 
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Ch.  J.  obrerred,  ^  that  the  words  of  the  ftatute  were  fatisfied  If 
there  were  **  fome  note  or  memorandam  in  writing  of  the  htr^ 
i^9^g*^  h  *^  P^'^f^  ^  ^  cbargtd  byfitcb  amtraO!*  And  this 
was  a  memorandum  of  the  bargain»  or  at  lead  of  fo  much  of  it  as 
was  fuflident  to  bind  the  parties  to  be  cbarged  tberewitb^  and  whofe 
fignatmes  to  it  is  all  that  the  ftatute  requires.'' 

Lawrence^.  <*  The  cafe  of  Wdn  t.  Warhers  proceeded  on 
diis»  that  in  order  to  charge  one  man  with  the  debt  of  anotheri  die 
mgrnmera  mnft  be  in  writing  \  which  word  agrtenunt'^rt  confider- 
ed  as  proper!]^  indudbg  the  ipnfiierati^n  mortng  to  as  well  as  the 
promife  bj  the  party  to  be  fo  charged ;  and  that  the  ftatute  meant 
fo  require  that  the  whole  agreement^  including  both,  ihould  be  in 
writing.'' 

d.  Of  the  Contents  and  Signature,  tsfe^  required  in  a 
Control  or  Sale  of  Lands j  isfc. 

m 

In  the  cafe  of  Seagood  r.  Meats  and  Leonard^  (i)  a  bill  was 
brought  for  a  (pecific  execution  of  an  agreement  for  the  purchale 
of  nine  boufes,  which  were  in  mortgage  to  the  defetulant  Lewari 
for  150/.  The  defendant  Meak^  the  owner  of  the  houfes»  agreed 
to  fell  them  to  the  plaintiff  for  fuch  a  fum  of  money,  and  -the 
plaindff  paid  him  a  guinea  in  part,  and  fenc  a  note  to  this  efieft : 
^  Mr.  Leonard^  pray  deliver  my  writings  to  tbe  beanr^  I  bawng 
agreed  to  dij^e  oftbem.  Am  your  bumUe  JervantJ*  The  defendant 
Leonard  would  not  part  with  them,  unlefs  all  his  money  were  paid 
him  down,  and  afterwards  bought  the  houfes  of  M4ale  himfelf  ^ 
thereupon  the  plaintiff  brought  this  bill. 

The  defendant  by  his  anfwer  infifted  upon  the  ftatute  of  frauds 
and  perjuries  i  and  the  queftion  was,  whether  the  letter  or  note 
would  bring  it  out  of  the  ftatute  ?  for  as  to  the  payment  of  the 
guinea,  that  was  agteed  clearly  of  no  confequence,  in  cafe  of  an 
agreement  touching  lands  or  houfes ;  the  payment  of  money  being 
only  binding  in  cafes  of  contraQs  for  goods.        *     * 

.  And  it  was  decreed  that  it  would  not,  for  it  ought  to  be  fuch  an 
agreement  as  fpecified  the  terms  thereof,  which  this  did  not, 
though  it  was  figned  by  the  party }  for  this  mentioned  not  the 

[d)  Prec.  ChsDc.  560.    Stra.  426.  S.  Q.    See  Stigdm  oaibeiav  of 
Fetkiors,  77. 
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turn  that  was  to  be  paid,  nor  the  number  of  houfes  that  were-to 
be  difpofed  of,  whether  all  or  foxne,  or  how  manyi  nor  to  whom 
they  were  to  be  difpofed  oi,  neither  did  this  letter  mention  whethl:r 
they  were  to  be  difpofed  of  by  way  of  fale  or  ai&gnment  of  leafe\ 
and  fo  all  the  danger  of  perjury^  which  the  ftatutc  was  to  provide 
againft,  would  be  let  in  to  afcertain  this  agreement. 

So,  in  the  cafe  of  Cleri  v.  Wright^  (r)  the  plaintiff  had  agreed 
for  the  purchafe  of  an  eftate  of  the  defendant,  but  the  agreement 
was  not  reduced  into  writings  however,  in  confidence  of  the 
sigreemenc,  plaintiff  had  given  orders  for  conveyances  to  be  drawn 
and  engroffed,  and  went  feveral  times  to  view  the  eftate  :  fome 
time  after  the  defendant  fent  a  letter  to  the  plaintiff,  informing 
Lim,  that  at  the  time  he  cohtrafied  for  the  fale  of  the  eftate,  the 
▼aloe  of  the  timber  was  not  known  to  him,  and  that  the  plaintiff 
ibould  not  have  the  eftate,  unkfs  he  would  give  him  a  larger  price. 

The  bill  w^s  brought  to  carry  the  agreement  into  execution^ 
to  which  the  ftatute  of  frauds  was  pleaded. 

Lord  Chancellor  (/}  allowed  the  plea,  and  obferved,  the  letter 
could  not  be  fufficient  evidence  of  the  agreement,  the  terms  of  the 
agreement  not  being  therein  mentioned.  As  to  the  objedion  that 
this  agreement  was  in  part-performed,  he  allowed  that  when  a 
nan  takes  poffcffion  in  purfuance  of  an  agreement,  or  does  any 
a£t  of  the  like  nature,  the  court  will  decree  an  execution  of  it, 
but  the  circum (lances  only  of  giving  dire£tions  for  conveyances 

.and  ^oing  to  take  a  view  of  the  eftate  he   thought  not  fuf* 

^cient. 

Lord  Canccllor  Cowper^  [g)  in  fpeaking  of  the  fourth  claule  of 
die  ftatute  of  frauds  faid,  that  that  claufe  had  not  only  directed 
fuch  agreements  to  be  in  writing,  as  if  that  alone  were  fufficient, 
but  went  further,  and  direfted  them  to  be  figned  by  the  parties 
themfelves,  or  fome  other  lawfully  authorized  by  them  for  that 
purpolc  s  that  to  obviate  thrpretence  of  fuch  and  fuch  cafes  being 
oat  of  the  mifchief  of  the  ftatute,  the  parliament  had  in  general 
words  comprehended  all,  and  direded  that  all  agreements  Ihould 
bf  in  writing,  a&d  figned  by  the  party  i  that  he  knew  no  cafe 


(#)  «  Atk.  I  AT.  bU.  (/)  HarJ^uke. 

(f)  £cf  ll^  Cafe  oi  Ba^^da  v.  Amburjl^  Prcc.  Clian.  403. 
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whae  an  agreement,  thoagh  it  were  all  written  with  the  party's 
own  hand,  had  been  held  fufficicnt,  unlefs  it  had  been  likewife 
figned  by  the  party,  and  faid,  that  the  party's  not  figning  it  was 
m  evidence  that  he  did  not  think  it  compieat ;  that  he  had  left  it 
to  an  after  confideration,  and  might  afterwards  make  alterations 
or  additions  in  it ;  and  therefore,  unlefs  it  were  either  figned  by 
him,  or  fomething  equivalent  done,  to  (how  that  he  looked  upon 
it  as  compleated  and  perfeded,  he  thought  fuch  writing  by  the 
party  himfelf  was  not  fufficient  to  bind  him  within  that  ftatute. 

But  in  the  cafe  of  Welford  t.  Beaxely,  {b)  a  queftion  arofc  up- 
on the  ftatute  of  frauds  and  perjuries,  whether  a  perfon  fubfcrib-* 
ing  a   deed  as  a  witncfs  only,  which  (he  knew  the  contents  off 
could  be  (aid  to  have   figned  it  within  the  meaning  of  that 
ftatute.  I 

Lord  Chancellor  Hardwch  faid,  ««  The  meaning  of  the  ftatute 
is  to  reduce  contraSs  to  a  certainty,  in  order  to  avoid  perjury  on 
the  one  hand,  and  fraud  on  the  other,  and  therefore,  both  in  thi$ 
court  and  the  courts  of  Common  Law,  where  an  agreement  has 
been  reduced  to  fuch  a  certainty,  and  the  fubftance  of  the  ftatute 
has  been  complied  with  in  the  material  part,  the  forms  have  never 

been  infifted  upon. 

The  word  forty  in  the  ftatute  is  not  to  be  conflrued  party  as  to 
a  deed,  but  perfon  in  general,  or  elfe  what  would  become  of  thofe 
decrees  where  figning  of  letters,  by  which  the  party  never  intend- 
ed to  bind  himfelf,  has  been  held  to  be  a  figning  within  the  fta- 

lute. 

There  have  been  cafes  where  a  letter  written  to  a  man's  oWn 
agent,  and  fetting  forth  the  terms  of  an  agreement  as  concludcdr 
by  him,  has  been  deemed  to  be  a  figning  within  the  ftatute,  and 
ligreeabk  to  the  provifion  of  it." 

Lord  Hardwicke  denied  the  general  doflrine  as  laid  down  in 
BawJis  r.  Amburfit  though  true  s|S  applied  to  that  cafe  by  Lord 
Cowper,  and  faid  the  difference  betwixt  the  two  cafes  was,  that 
the  writing  there,  though  all  in  the  father's  hand,  was  only  a 
iketch  of  an  agreement  not  fettled  or  confirmed  by  the  parties  i 

U)  3  Atk.  503.  I  Vet.  6.  I  Wfl«.  118  S.  C.  But  fee  Ha^kltu 
▼,  i/s/mr/,  I  P.  Wmf.  779,  Stohs  v.  Moore,  i  ?.  Wms.  771.  a.  I. 

bue 
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Imt  here  the  defendant  figned  it  as  a  complete  agreement^,  and^ 
as  fhe  knew  the  contents^  is^to  be  bound  by  it  in  the  prefent  cafe* 

And  this  opinion  of  Lord  i/iTr^ho/rl^  wasrecognized  andadied  upoftc 
in  the  cafe  of  Tawney  v.  Crowther  and  another,  (i)  which  was  as  fol« 
lows :  the  defendant  Crowther^  being  feifed  of  ahoufe  called  the  Wbiit 
Hart  inn»  in  Bert/on  in  the  county  of  Oxford^  which  he  was  defirous 
of  fellinjf  the  plaintiff  employed  the  other  defendant,  Mofrtll^  an 
attorney  at  Oxford^  to  treat  for  the  purchafe  \  who  agreed  to  give» 
and  Crowther  to  take»  iioo/,  and  it  was  agreed  between  them, 
that  the  agreement. fhould  bb  reduced  into  writing,  in  order  to  be 
%ned :  it  was  accordingly  reduced  into  writing  v  but  Crawtiir^ 
wiihing  to  receive  the  rent  due  at  Michaelmas^  pofleflioniras  not 
to  be  delivered  till  then ;  but  the  defendant  declared  that  bis  word 
was  as  good  as  his  bond,  and  that  he  (hould  be  in  Oxford  on  the 
Tuefday  morning,  and  would  then  call  on  the  defendant  Morrell, 
and  Cgn  the  agreement.  Defendant  Cryiuihcr  not  coming  on 
Tuefday  morning  to  Oxford^  defendant  Morrell  wrote  a  letter  to  him, 
feying,  that,  ^^  though  he  'had  no  doubt  Crowthir^s  word,  as  <f  he 
liad  declared,  was  as  good  as  bis  bond ;  yet  as  life  was  uncertain, 
*^  he  wiihed  the  agreement  to  be  figned/'  In  anfwer  to  this,  do> 
Cendant  Croviiher  wrote  a  letter,  in  which  he  dated  his  having 
been  from  home,  and  acknowledged  he  faid  his'  word  ihould  be 
as  good  as  his  bond,  and  that  there  was  time  enough  from  thience 
to  Michaelmas^  to  fettle  every  thing  ;  and  again  repeated  ojnce 
more,  that  his  word  ihould  always  be  as  good  as  any  fecurity^he 
could  give.    This  letter  was  afterwards  damped. 

The  defendant  Crcwther,  afterwards,  refufing  to  complete  the 
agreement,  the  plaintiff  filed  his  bill  for  a  fpecific  performance  ;  to 
which  the  defendant  pleaded  the  (latute  of  frauds.  This  plea, 
bowever,  was  over-ruled,  the  Lord  Chancellor  Jhurlow  being 
of  opinion  that  the  letter  was  fuiEcient  to  prevent  the  operation 
oftheftacute. 

But  when  the  caufe  came  on  to  a  hearing,  the  ftatute  was  agam 
infiAed  on  by  the  anfwer.  Upon  which  the  Chancellor  pronounced 
the  following  judgment. 

«  The  queftion  turns  on  two  points,  i ft,  As  it  ftands  under  the 
ftatute  of  frauds  \  adly,  independently  of  the  ftatute^  And  ift, 
US  to  the  ftatute  of  frauds,  it  is  an  eafy  queftion  uken  by  tifelf. 

• 

(i)  3  Bra. Chan.  Rep.  i6i.  318. 

A  good 
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A  good  deal  of  ingenious  argument  bas  been  made  ufe  of  to  prove 
diat  tbe  letter  is  infufficient  to  take  it  out  of  the  ftatute  of  frauds. 
Iftjie  letter  contains  the  terms  of  the  agreement,  or  if  it  refers  to 
another  paper  wRtch  contains  the  termsT^KaTlrrulFciecir}  TorlE 
am  of  opinionTlhat  ifTletter  refers  lb  clearly  to  an  agreement,  at 
to  (how  what  was  meant  b  j  the  parties,  where  the  eziftence  of  the 
paper  is  proved  b/ parol,  that  will  take  the  cafe  out  of  the  ftatute; 
Then  how  is  the  tzQi  f  Ctvwtber  writes  a  letter  referring  to  a 
a  paper  in  his  own  pofleffion,  and  promifes  to  perform ;  fuch  a 
letter  would  be  fufficient  to  draw  them  from  the  obje£iion,  jthat  the 
jffomile  iftjigt-  jn  writing.  Then  m3ependent  of  the  ftatute :  if 
a  letter,  now,  will  bind  the  party;  before  the  ftatute, 'a  parol 
agreement  would  have  been  binding.  The  queftion  is,  wuether 
here  is  fufficient  to  raife  a  contra'CTthat  will  bind.  If  the  letter 
cannot  be  referred  to  the  agreement,  or  does  not-contain  proper 
terais,  r  cannot  treat  it  as  out  of  the  ftatute ;  but,  I  confefs,  on 
what  appears  here,  the  papers  do  refer  to  that^  agreement,  to  con^ 
tain  a  promife  to  perform  it ;  the  defendant  did  intend  by  the 
letter  to  raife  a  confidence  that  the  agreement  (hould  be  perform* 
ed.  If  he  had  meant  only  to  tres^t  furtherj  it  would  not  have 
taken  it  oiit  of  the  ftatute,  being  only  ad  referendum;  but* no 
doubt  he  meant  to  refer  to  the  agreement  which  had  been  re^ 
dilced  into  writing,  and  which  he  had  carried  away  with  hi^n. 
The  queftion  is,  whether  the  writing  referred  to  in  MorreP^  let- 
ter was  that  which  he  wiihed  to'hc  figned  )  I  think  it  was;  then 
Crowiber  faid,  he  would  call  on  him.  He  admits,  that  on  the  day 
he  thought  he  fliould  be  there,  he  would  call  ;  he  does  not  deny 
it  was  for  the  purpofe  of  figning  the  agreement.  This,  if  it  refers 
to  the  agreement,  is  fufficient ;  and  I  think  it  does.  There  ii 
evidence  in  the  caufe  of  the  parol  agreement,  which  refers  it 
to  the  head  of  cafes  where  evidenc^is  admitted  of  what  pafled  by 
paroL  It  is  argued,  that  he  took  time  till  Michaelnuis,  not  to 
complete  the  former,  but  to  make  a  further  agreement  I  it  is  true 
die  conveyance  was  to  be  at  Michaelmas  ;  then  what  are  ^  ^KfiSib  i 
'^  My  words  (hall  be  as  good  as  any  fecurity  I  could  give.''  The 
figning  the  paper  was  the  fecurity  pointed  to.  On  the  whole 
matter,  therefore,  he  has  agreed,  by  writing,  to  fign  it.  Several 
cafes  have  been  cited,  and  it  has  been  argued,  that  he  decHned 
to  Bgn  it.  If  he  had  faid,  he  never  would  fign  it,  &c.  he  could 
not  have  been  bound;  bat  if  he  faid  he  never  would  fign  itj  but 
would  make  it  as  good  as  if  b$  did^  tt  would  be  a  promife  to 
Vot.L  I  perform 


n 
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perform  it ;  if  he  faid  he  would  never  fign  it,  becaufe  be  would 
hot  hamper  himfelf  by  an  agreement,  it  would  be  too  penrerfe  to 
be  admitted  ;  but  here  I  am  of  opinion  that  the  agreement  mud 
be  performed." 

So,  in  the  cafe  of  Coles  v,  Trecothich^  {k)  Lord  Chancellor  Eldon 

r .  cided  that  the  (igna^ure  of  a  clerk  to  an  agent  for  the  feller,  to  an 

>   iiement,  though  in  the  charai^er  of  awitnefs,  was  a  fufficient 

y//i.Mg,  the  clerk  being  conCdered  duly  authorized  to  fign  for  the 


iruhr  of  fale  in  writing  is  not  fuQicient  to  take  the  cafe 
he  fl  tut  J,  unlefs  the  party  purchafed  by  it,  or  it  was  (hown 
m  2t  tnc  time  of  purchafe. 

Tl  us,  in  Cafs  v.  Waterhoufe^  ^^the  cafe  was,  Waterhoufi^  the 
defenriant,  was  poflefied  of  fe'veral  houfes  as  exeCutrit  to  her 
hufbiind,  for  ftveral  terms  of  years,  and  which  were  in  i^tortgage 
at  t^c  lime  of,  his  death  ;  and  there  were  likewlfe  two  other 
houfes  which  the  hufband  had  purchafed  for  years,  in  his  own 
^iiKi  his  wife's  names,  which  were  not  in  mortgage  at  bis  death  ; 
after  the  death  of  the  hufband,  the  defendant,  his  executrix,  gave 
out  particulars,  wherein  were  contained,  as  well  the  houfes  not  in 
mortgage,  as  thofe  that  were  in  mortgage,  in  order  to  fell  them, 
and  were  (hown  the  plaintiff  C/i/},  who  had  been  much  intruded 
and  advifed  with  in  all  concerns  of  the  family.  iC<  r 

Other  purchafers  not  bidding  enough,  Cafs  himfelf,  who  was  a 
creditor  of  the  hufband,  came  to  an  agreement  with  the  defend- 
ant, for  the  purchafe  of  all  the  houfes,  and  it  was*  pretty  evident  in 
the  cafe,  that  all  the  houfes  were  taken  by  the  plaintiff  and  de- 
fendant to  have  been  in  mortgage ;  and  that  the  defendant  was 
not  apprized  that  flie  had  any  title  to  any  of  them  in  her  own 
right,  and  upon  the  plaintiff's  agreement  there  was  a  conveyance 
executed  of  the  houfes^  but  by  the  words  of  it,  it  was  reftrained 
to  fuch  as  were  in  mortgage. 

Afterwards,  the  defendant  being  advifed  that  the  houfes  which 
were  pui chafed  in  her  hufband's  name  and  hers,  came  to  her  by 
furvivoril.ip,  and  were  not  liable  to  his  debts  \  and  not  being  in 
mortgage,  they  were  not  conveyed  to  the  plaintiff;  (he  refufcd  t# 

(i)  9  Vcs.  jun.  234.  (/)  Prec.  Chan.  29. 

let 
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fct  Km  bare  them,  though  it  ajjpeared  in  the  csiufc,  flic  had  oftm 
faid  fte  had  fold  theim,  an  Well  as  the  reft,  to  die  plaintitf,  and  he 
had  jpaid  the  taxes  fot  them  \  To  this  bill  was  brought  to  hare  the 
honfes  conveyed,  atad  to  bavc  a  furthet  aflittance  of  the  othert 
according  to  a  corcnant* 

But  the  b'dl  was  difmided,  ^  to  all  but  the  Aiakirtg  farther  af- 
farance  ;  for  though  the  court  feemed  fatisfied  that  th^  defendant 
bd  covenanted  to  convey  all  to  the  plaiAtifl^,  and  thought  (he  had 
lb  done,  yet  there  being  no  agreement  in  writing,  as  to  the  tws^ 
hwfesnot  comprifed  in  the  conveyance, '  the  datute  of  ftauds  and 
perjuries  ftood  fo  full  in  their  w^y,  that  they  could  toot  decroo 
the  conveying  of  them  \  fot  though  the  particular  wetc  itt  writ- 
ing, and  thefe  two  houfes  mentioned  in  it,  as  well  as  the  others  1 
aad  though  it  was  proted,  that  that  particular  was  Ihowed  to  the 
jdnn^  yet  it  was  not  proved  to  have  been  fiiown  to  him  on  his 
pirehafej  nor  that  he  purchafed  by  it^ 

So,  a  writing  in  Order  to  be  binditig  within  thU  ftatute,  (hould 
dways  import  the  aflent  and  privity  of  both  the  panics  in  tefped 
to  the  treaty  or  tranfadion  itfclf.  A  mere  entry  therefore  in  a 
steward's  boOk  of  comrafts  with  the  tenants^  was  not  allowed  to  be 
eridence  itfclf  of  an  agreement  for  a  leafe  between  a  lord  ind  a 
tenant,  (m) 

So,  a  contrad  is  enrire  \  and  therefore  if  any  part  is  void  hf 
&  ftatilte  the  whole  mua  fail^ 

Thus,  hi  the  cafe  of  tooke  v.  TVm&t,  (n)  which  w^  a  bill  for  a 
i^eci£c  performance  biF  an  Agreement  for  the  fale  of  certain  fite^ 
tiold  ^remifes  and  ftock  in  trade,  principally  conliftihg  of  (lock 
and  timber  for  fliip  buildings  and  fome  houfes )  the  defendant 
pleaded  the  ftatute  of  frauds*  It  appeared,  that  pending  the  ne* 
gotiatlon,  the  defetidattt  delivered  to  the  plaintiff  a  particular  of 
the  premifes  and  property  io  be  fold,  and  the  terms  or  conditions 
tf  the  fale,  all  in  his  own  hand  writing,  and  figned  by  him  when 
it  was  agreed,  that  the  plaintiff  (hould  have  till  a  certain  day  to 
c6nGdcr  of  the  purchafe,  as  he  objeded  to  the  price.  It  was 
afterwards  agreed,  that  the  purchafe  (hould  take  place  at  a  reduced 
price  I  and  verbal  inftru£lions  for  a  conveyance  were  given  by  both 

(«)  Charlewcod^  the  Duke  of  BedforJi  I  Atk.  497. 
\n)  Anftr.  426.  See  alfo  Lea  v.  Barbar^  Ibid.  425.  n<  Cba$tr  v«  BtcitH^ 
}  Ttim  Rep.  loi.a imttf  70.  S.  P. 
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parties  together  to  an  attorney,  to  whom  the  defendant  delivered 
the  particular  as  in(tru£iionB  for  the  deed,  which  was  prepared, 
read  over,  and  approved  of  by- the  parties.  The  Court  of  Excbe^ 
titter  held,  that  thefe  circumftances  were  not  fuf&cient  to  take 
the  agreement  out  of  the  Itatute  :  that  the  particular  was  not  made 
out  as  evidence  of  any  agreement,  but  merely  as  a  lift  or  catalogue 
of  the  matters  for  iale,  to  enable  the  purchafer  to  form  a  proper 
eftimate  of  their  value  ;  that  it  was  delivered  into  the  attorney's 
hands  for  the  fame  purpofe }  and  was  figned  merely  to  authend* 
cate  it  as  fuch  lift  :  that  it  was  delivered  in  as  the  foundation  of  a 
fale  at  a  higher  price ;  and  could  be  of  no  evidence  of  the  terms  of 
the  fecond  contrad,  or  even  of  its  exiftence ;  fince  with  the  price^  - 
the. parcels  alfo  may  have  been  varied:  that  the  inftruAing  an 
attorney  to  draw  conveyances,  and  his  doing  fo,  is  no  part^perform* 
ance  of  a  contra^  :  to  take  the  cafe  out  of  the  ftatute,  there  muft 
be  a  part- execution  of  the  fubftance  of  the  agreement  itfelf :  that 
the  agreement  being  void  as  to  the  land,  muft  be  void  alfo  as  to 
the  perfonal  property,  which  was  to  be  fold  with  it ;  it  is  one  entin 
coniraB^  and  the  wMe  muft  Jland  or  fall  together  :  that  it  could  never 
be  the  intention  of  the  parties,  that  the  ftock  (hould  be  fold  apart 
from  the  premifes,  as  moft  of  it  was  of  little  comparative  value  fe« 
partely  i  and  the  agreement  being  for  one  entire  fum,  they  could  ^not 
fever  it. 

3»     Of  the  Contents  and  Signature j  hfc.   of  a  Contrail 

for  the  Sale  of  Goods. 

Where  an  order  had  been  given  for  a  quantity  of  goods,  and  a  bill 
of  parcels  with  trie  vendor^B  name  printed  thereon  delivered  at  the 
fame  time  to  the  buyer,  a  fubfeqaent  letter  written  and  figned  by 
the  vendor,  referring  to  the  order,  was  conncfted  with  the  bill  of  par- 
cels, fo  as  to  raife  a  fufficient  contrad  iii  writing  within  the  I7tk 
claufe  ofi^the  ftatute.    ' 

Thus>  in  the  cafe  of  Saunderjoh  v.  Jack/on  and  another,  (o)  which 
was  an  a£lion  oh  the  cafe  againft  the  defidndant  for  iiot  delivering 
1  coo  gallons  of  gin  to  the  plaintiff  within  a  certain  time,  according 
to  a  bargain  entered  into  between  them.  The^  was  a  fecond 
count  for  not  4cliTering  within  a  reafonable  time. 

(o)  1  6oi.  and  PuL  138.  3  Efp.  Rep.  180.  S.  C  See  alfo /#«;&  n 
Freeman^  9  Vci.  jun.  351.  CoUs  v.  Trecothiei,  ibid.  251.  "» 
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The  caufe  was  tried  before  Lord  Eldon^  Ch.  J.  The  contraft 
for  the  delivery  of  the  gin  having  been  proved  on  the  part  of  the 
jdalntiffy  the  defendants  infilled  that  the  cafe  was  within  ,the  fta- 
tat^  of  frauds^  inafmuch  as  there  was  no  note  or  memorandum 
in  writing  of  the  bargain.  The  circumftances  were  as  follow : 
At  the  time  the  order  for  the  gin  was  given  by  the  plaintiff  to  the 
defendants^  a  bill  of  parcels  was  delivered  to  the  former,  the 
printed  part  of  which  was.  '<  London.  Bought  of  Jacl^on  and 
fCiaif«,diftillcr8,  JHo.^^OKford-Street^  and  then  foUowed  ki  writing, 
<*  1000  gallons  of  gin,  i.in5.  gin  7/«  350/.*'  Ab6ut  a  month 
after  the  above  period  the  defendants  alfo  wrote  the  following  letter 
to  the  plaintiff:  <<  Sir  we  wi(h  to  know  what  time  we  fliall  fend 
yon  a  part  of  your  order,  and  (hall  be  obliged  for  a  li^tte  time  in 
delivery  of  the  remainder ;  muft  requeft  you  to  return  our  pipes. 
-Wcare,  your  humble  fervants,  Jackon  and  Haniin.^ 

On  this  evidence  his  lordfliip  dire£led  the  jury  to  find  a  verdi£)r 
for  the  plaintiff,  referving  the  point  made  for  the  confideration  of 
the  Goart. 

When  the  cafe  came  on  for  argument,  the  court  were  of  opi« 
nion,  that  it  was  not  a  cafe  within  the  ftatute.     And  Lord  JEl^ng 
Ou  }.  {aid  :  <<  This  bill  of  parcels,  though  not  the  contraft  itfelf^  ^ 
may  amount  to  a  note  or  memorandum  of  the  contra£b  within  the  ^ 
meaning  of  the  ftatute.     The  fingle  qneftion  therefore  is,  whether  \ 
if  a  man  be  in  the  habit  of  Sprinting  inftead  of  writing  his  name,    ' 
hemay  notbefaid  to  fign  by  bis  printed  name,  as  well  as  his  writ«    1 
ten  name  ?     At  all  events,  conneding  this  bill  of  parcels  with  the. 
fubfcquent  letter  of  the  defendants,   I  think  the  cafe  is  clearly 
taken  out  of  the  ftatute  of  frauds.   For  although  it  be  admitted  that 
die  letter  which  does  not  ftate  the  terms  of  the  agreement  would 
not  alone  have  been  fufficicnt,  yet  as  the  jury  have  connefted  it 
with  fomcthing  which  does,  and  the  letter  is  figncd  by  the  defend- 
ants, there  is  then  a  written  note  or  memorandum  of  the  order 
which  was  originally  given  by  the  plaintiff  figned  by  the  defends 
ants.    It  has  been  decided  that  if  a  man  draw  up  an  agreement  in 
in  his  own  hand  writing,  beginning  **  I  A.B,  agree,  &c.,**  and 
leave  a  place  for  a  fignature  at  the  bottom,  but  never  fign  it,  it 
may  be  confidered  as  a  note  or  memorandum  in  writing  within  the 
ftatute.     And  yet  it  is  impoilible  not  fee  that  the  infertion  of  the 
name  at  the  begining^was  not  intended  to  be  a  fignature,  and 
Atat  the  paper  was  meant  to  be  incomplete  until  it  was  further 

1 3  figuedh 


if  1 9  Oftbt  StaMe  tf  Frauds  uptn  [Part  I. 

•  *  » 

^giled.  This  lad  cafe  is  ftronger  than  the  one  now  before  U8» 
and  affords  an  anfwer  to  the  argument  that  this  bill  of  parcels  was 
not  delivered  as  a  note  or  memorandum  of  the  contra£t« 

But,  a  note  or  mhnorandum  not  containing  the  name  of  the 
buyer,  and  figned  by  the  feller  onlyi  is  not  a  fufficient  Ggnmg^  with«» 
in  the  ftatute. 

Thus,  in  the  cafe  of  Champion  and  another  y»  Plummer,  (p) 
whick  was  an  a£lion  againft  the  defendant  for  not  delivering  to 
the  plaintifB  20  puncheons  of  treacle  bought  of  hiip  by  the  plain-* 
tiffs  at  37/.  ffr  hundred^  to  be  delivered  on  the  loth.of  December ^ 
90  puncheons  at  36/.  6d.  per  cwt.  to  be  delivered  on  the  31ft  of 
OBober ;  and  xo  puncheons  at  Jjs.per  cvjU  to  be  delivered  on  the 
ift  qi  November^ 

At  the  Irial  before  Sir  James^  Mansfield^  Ch.  J.  it  was  proved, 
that  a  bargain  for  the  treacle  in  queftion  was  made  between  the 
plaintiff's  clerk  and  the  defendant,  as  ftated  in  the  declaration,  and 
that  the  following  note  was  made  by  the  plaintiff's  clerk  ^n  a  com* 
mon  memorandum  book)  and  fi^cd  by  the  defendant  as  under : 

Iieft  leaf  of  the  book.  Right  leaf  of  the  book. 

<«  Bought  of  W.  Plummer 

%o  Puncheons  of  treacle  ip  Puncheons  #.  j}'^ 

to  be  delivered  by  10  Dee. 
(Signed)         Wm.  Plummer^ 

^p  puncheons  treacle  %6'6 

fay  37'o 

I  N9V. 

On  the  pM  of  the  defendant  it  was  objeded,  that  this  did  net  < 
amount  to  a  fu0iGient*note  or  memorandum  of  the  contra^  within 
the  ftatute  of  frauds,  as  it  was  not  figned  by  the  purchaser  |  anH 
his  lordibip  being  of  tbi3  opinion,  nonfuited  the  plaiatiff. 

A  ryle  njfiw^s  afterwards  obtained  calling  on  the  defendant  t« 
ftiow  caufe  why  the  nonfuit  (hould  not  be  fet  ^fide  9n4  a  new  trial 
liadt 

(/>}  I  New  Rep.  35%* 
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'  The  counfd  for  the  defendant  (howed  caufe,  and  Innfted  that 
it  did  not  appear  by  the  memorandum  who  was  the  buyet  of  the 
goods,  and,  as  it  was  not  figned  by  the  buyer,  he  could  not  be 
bound  by  it,  confequently  th^  defendant  ought  not  to  be  bound 
by  an  agreement  which  would  not  bind  the.  other  contra6iing  party. 
With  rcfpeft  to  the  cafe  of  Saunderfinx,  Jnchfon^  [q)  whi.h  was 
referred  to  on  moving  for  the  rule,  he  obferved,  that  upon  re- 
ference to  the  brief  in  that  caufe,  it  appeared  that  the  name  of  the 
parchafer  was  dated  in  the  bill  of  parcels,  though  that  circum- 
ftance  is  not  mentioned  in  the  report,  the  cafe  haying  turned  en- 
tirely upon  the  fufficiency  of  the  vendor's  fignature. 

Sir  James  Mansfield^  Ch.  J.  faid  :  **  How  can  that  be  fa  id  to  be 
a  contrail,  or  memorandum  of  a  contra£l,  which  docs  not  fcate 
who  are  the  contrading  parties  ?  By  this  note,  it  does  not  at  all 
appear  to  whom  the  goods  were  fold.  It  would  prove  a  fale  to  any 
other  perfon  as  well  as  to  the  plaintiffs ;  (here  cannot  be  a  contract 
without  two  parties,  and  it  is  cuflomary  in  the  courfe  of  bu(i« 
ne(s  to  flate  the  name  of  the  purchafer  as  well  as  of  the  fciler,  in 
every  bill  of  parcels.  This  note  does  not  appear  to  me  to  amount 
to  any  memorandum  in  writing  of  a  bargain.'* 

The  other  judges  being  of  the  fame  opinion  the  rule  was  dif- 
charged. 


4.  Of  Saks  by  AuSioriy  and  by  Brokers  ;  and  of  the  Diflin^ion 
between  a  Contrail  for  the  Sale  of  Lands  and  of  Goods. 

Upon  a  fale  of  goods  at  a  public  audionj  the  aufiioneer,  after 
knocking  down  the  hammer,  is  confidered  as  agent  for  the  bnyer^ 
and  his  fetttng  down  the  name  of  the  buyer,  and  the  price,  &c.  in 
writing,  is  fufficient  to  fatisfy  the  17th  claufe  of  the  Itatute.  (r) 

Thus,  in  the  cafe  of  Simon  v.  Moiivos^  {s)  the  defendant  bought 
a  lot  for  more  than  lol.  at  an  au£iion,  catalogues  and  conditions  of 
the  fale  were  printed,  and  the  defendant  was  the  bed  bidder. 
The  auAioneer  wrote  the  defendant's  name  and  the  price  againft 

iq}  jinie  1 1 6.  (r)  Note  alfo,  the  agent'' t  authority  need  not  he  in  wr//- 

mg.  Vide  Mealier  v.  Hendon  and  Cox^  5  Vin.  Abr.  524.  fo.  cd,  '  Sec 
aUo  9  Vcfl.  jun.  25 1 . 

(/)  3  Bur.  192c.  I  Bl.  Rep.  599.  S.  C.  But  this  cafe  is  faid  to  he 
more  accurately  reported  in  Bui,  N.  P.  280*  hy  the  name  of  ^iimon  v.  Menvter, 
I  have  tbcrefon  taken  the  report  of  it  from  that  hook. 
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the  lot  in  the  printed  catalogue  by  the  order  and  aflcnt  of  the  de- 
fendant. Between  the  day  of  the  fale,  and  the  time  for  taking  the' 
lot  awayi  the  defendant  fent  his  fervant  to  fee  them  weighed  | 
which  he  did.  The  defendant  negle£ling  to  take  away  the  good8» 
they  were  re-fold  at  a  confiderable  lofs;  and  this  a£lion  was 
brought  for  the  difierence,  '  and  the  court  Aroiigly  inclined  that 
fales  by  auAion  were  not  within  the  ftatute  of  fraudsj  becaufe 
multitudes  are  generally  prefent  who  can  teftify  the  terms  of  the 
€ontra6l»  2dly,  They  held  the  contra£l  was  here  fufficiently  re* 
duced  iilto  writing,  and  figned  by  an  agent  of  the  defendant's  } 
for  the  aufiioneer  for  that  purpofe  was  his  agent.  3dly,  They 
held  the  weighing  by  his  fervant  was  a  delivery.  4thly,  JTates^  J. 
held  that  at  the  contraift  was  executory,  viz.  the  lot  to  be  fetched 
s^way  in  fix  weeks,  that  therefore  it  was  not  within  the  ftatute. 

So^  in  the  cafe  of  Hhide  v.  WhiSehoufe  and  Galan^  (/}  which  wat 
aa  a£iion  of  ajfumj^  to  recover  the  price  of  certain  fugars  fold  by 
auflion  to  the  defendants :  and  the  point  in  difpuce  was,  whether 
the  pIainti£F  or  defendants  fhould  bear  the.  lofs  of  the  fugars  ia 
queftion,  which  were  knocked  down  to  the  defendants,  by  the 
au6Honeer,  at  a  fale  on  the  aoth  of  Septembery  and  which  were 
burned  on  the  2  2d  of  Sipte)nber  by  an  accidental  fire  in  one  of  the 
king's  warehouies  at  Liverpoofy  where  they  were  depofited.  At  the 
trial,  it  was  proved  that  the  fugars,  after  being  landed  at  Liverpod 
on  the  plaintifiF's  account,  were  depofited  in  one  of  the  lung's 
warehoufes  there,  under  the  locks  of  the  king  and  of  the  plaintiff, 
from  whence  they  could  not  be  removed  until  the  duties  were  paid* 
Previous  to  the  fale,  famplea  were  taken  of  the  fugars,  about 
half^a-pound  weight  out  of  each  hogfliead,  according  to  cuftom. 
The  printed  catalogues  of  goods  for  fale  were  made  out  in  this  form» 
and  diftributed  :  <<  To  be  fold  by  au£lion,  at  Waierhoufe  and 
£;/rs. office,  on  Friday  the  acth  of  Septembtr^  1805  at  x  o'clock, 
300  hhds.  Jamaica  fugar,  juft  landed.  For  particulars  apply  to 
Thomas  Hindis  merchant,  or  Waterhwfe  and  Sill  brokers. 
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'At  the  time  of  the  lale  the  auQioneer's  printed  cattalogiie  lay  on 
die  deflt  before  himi  and  he  wrote  down  in  the  (ame  line  with  the 
1  I9C  parchafed  the  nane  of  the  higheft  bidder^  or  purchafer^  and  th« 
price  bid  fir  €wi.  thus : 

Lot        Mark        Hhds.  GrofsWt. 

23.        R.H.  12  169    31 J    74/-{SgS 

^7-  '5  *^7    «     «3    74/.  land  g2^. 

The  auAion  was  holden  at  the  time  and  place  appointed^  and 
was  condu£ked  bf  Mr.  Sill^  as  auQioneer.    There  was  no  other 
fale  on  the  fame  day.    The  famples  were  exhibited  in  the  fate* 
room,  and  the  lots  in  queftion  were  knocked  down  to  the  defend- 
ants  as  the  higheft  bidders.    At  the   commencement  of  the  fale 
the  au&ioneer,  having  the  catalogue,  and  alfo  a  written  paper  con* 
taimng  the  conditions  of  fale,  in  his  left- bandit  the  fame  time,  read 
the  latter  paper,  as  the  conditions  on  which  the  (ale  of  the  fugart 
mentioned  in  the  catalogue  was  to  proceed,  to  the  company  a£- 
fembled,  (including  one  of  the  defendants)  which  paper  was  en- 
titled <<  Conditions  of  Sugar  Sale,  Sepumher  aoth  1 805 ;"  and  which 
paper  he  afterwards  depofited  on  his  iA  under  the  catalogue,  on 
which  catalogue  he  wrote  his  minutes  of  the  bidders'  names  and 
prices  %  but  the  two  papers  were  not  fattened  together  in  any  man- 
ner.   He  alfo  made  the  following  declaration  by  parol  to  the  bid- 
ders,' which,  after  the  fale,  his  clerk  wrote  down  upon  the  paper 
of  conditions  of  fale.    <<  N.  B.  Thefe  fugars,  gentlemen,  hare  been 
drawn  in  the  warehoufe  within  the  laft  two  days  \  as  fuch,  no  al- 
lowance whaterer  will  be  made,  except  where  an  evident  error  is 
manifeft.     Ihi  duties  an  net  yet  paid^  but  we  intend  paying  them  to* 
wumm  momingJ*  It  is  cuftomary  at  fuch  fales  to  give  an  option  to 
^  purchafer  to  take  the  fugars  fold  according  to  the  weights  taken 
at  the  king's  beam,  which  were  marked  in  the  catalogue,  or  to  have 
them  re-weighed :  to  this  option  one  of  the  conditions  of  fale 
points.    But  it  is  the  conftant  praAice  for  the  purchafer  to  declare 
his  option  before  he  leaves  the  fale->room,  if  he  wifli  to  have  them 
re-weighed,  in  order  that  the  feller  may  know  how  to  make  out  the 
iirvoices ;   otherwife,  if  he  then  declare  no  option,  the  invoices 
are  made  out  according  to  the  weight  at  the  king's  beam.    In  the 
pfcfent  cafe  the  defendants  declared  no  option.    The  fugars  are 
always  weighed  on  landing,  before  they  are  put  into  the  ware- 
]i0uje  \  on  iriuch  weighing  the  duties  are  afcertamed ;  and  after 
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that  the  famples  are  drawn.    The  famples  are  always  delivered  to 
thepurchafer  as  apart  of  his  purchafe  to  make  up  the  quantity ;  and 
were  accordingly  delivered  to  the  defendants  on  the  fame  day  after 
the  fale.     The  invoices  were  made  out  on    Saturday  the  21ft  of 
September^  but  were  not  delivered  to  the  defendants  till  Monday  the 
23d|  after  tlie  fire  happened.    The  duties  are  always  included  in 
the  price  of  the  fugars^  and  fuch  duties  are  always  paid  by  the 
vendor,  and  are  fo  required  to  be  by  the  ftat.  41.  Geo.  III.  c.  44.  and 
till  paid  the  fugars  cannot  be  removed  from  the  king's  warehoufe. 
The  fale  was  over  by  a  quarter  pad  4  o'clock  on  Friday  the  20th9 
but  from  the  hours  of  office,  and  the  diftance,  there  was  not  time 
after  the  fale  to  get  the  entries  made,  apd  to  pay  the  duties.     Sa- 
iurday  and  Sunday  were  holidays  at  the  cuftom-boufe  \  and  Mon^ 
day  the  23  d  was  kept  as  fuch,  being  the  king's  coronation  day. 
The  circumftance  of  Saturday  being  a  holiday  was  not  recoIIe£led 
at  the  time  of  the  fale,  when  the  au£lioneer  declared  that  the  du* 
ties  (hould  be  paid  on  the  morrow ;  but  the  circumftance  was  men- 
tioned by  the  defendant  Wbitehoufe^  to  a  clerk  of  Waierhoufe  and 
Sill.    On  this  point  the  jury  found'  that  there  was  no  negle£t  in 
the  vendor  as  to  the  non-payment  of  the  duties  before  the  fire 
happened,   which  was  in  the  courfe   of  Sunday  the  2 ad.     The 
au£tioneer  faid  that  it  often  happened  that  purchafers  fold  their 
fugars  again  before  the  duties  were  paid,  and  before  they  were  de« 
livered  out  of  the  warehoufe  \  and  that  after  the  fire  the  defendants 
gave  him  inftru£lions  to  take  care  of  the  goods,  and  fave  what'he 
could^  without  prejudice  to  the  rights  of  the  parties. 

Upon  this  proof  It  was  objedied  that  there  was  no  legal  evi- 
dence fufficient  to  fix  the  defendants  with  the  purchafe  of  thefe 
goods  within  the  ftatute  of  frauds ;  there  being  no  memorandum 
in  writing  of  the  contrail  figned  by  the  parties  or  their  authorized 
agent.  That  the  auAioneer  was  no  authorized  agent  of  the  ven<« 
dees  s  but  that  fuppofing  he  were  fo,  the  whole  contraA  muft  ap- 
pear upon  the  paper  figned  by  him  with  the  names  of  the  defend- 
ants, whereas  the  conditions  of  fale,  which  formed  an  elTential  part 
of  the  contra£l,  were  not  so  figned,  nor  in  any  ways  connefled^ 
except  by  parol  teftimony,  which  was  inoperative  by  the  ftatute, 
with  the  catalogues  figned.  And  that  the  delivery  of  the  famples 
was  diverfo  intuitu^  and  not  as  part  of  the  goods  contraded  for« 
The  learned  judge  (u)  over-ruled  the  objedlionj  but  rcfervcd  th^ 
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point  for  the  opinion  of  the  Court  of  King^t  Btnch  /  and  a  rerdift 
was  found  for  1 1  lo/. 

After  thU  cafe  had  been  folly  argaed  at  the  bar^  and  the  court 
bad  taken  time  to  confider^  Lord  Elienhrongb^  Ch.  J.  delirered  the 
opinion  of  the  court  as  follows : 

«<  This  was  the  cafe  of  a  fale  by  auftion  of  fugars  in  the  king's 
waiehoufe  and  which  were  afterwards  burnt  whilft  they  remained 
there  under  the  king's  lockj  and  depofited  there  for  the  receiring 
of  the  king's  duties*  And  the  qaeftion  is,  whether  fuch  a  fale  of 
thofe  goods  hiis  taken  place,  as  is  fufEcient  to  change  thefrcpertj^ 
and  to  make  them  the  goods  of  the  purchafers  ?  The  goods  were 
put  up  to  fale  on  the  aoth  ^i  September^  in  purfuance  of  a  catalogue 
of  (ale  which  had  been  preyioufly  diftributed  for  that  purpofe,  con«. 
taining  the  lolSj  marks»  number  of  hogiheads,  and  grofs  weights 
of  the  fugarSf  and  referring  for  further  particulars  to  the  brokers  ^ 
and  they  were  fold  on  that  day,  according  to  certain  conditions  of 
iale,  which  the  auQioneer  read  to  the  bidders  aflembled,  asthecon* 
ditions  on  which  the  fale  of  the  fugars  enumerated  in  the  catalogue 
was  to  be  made ;  ind  the  audioneer  alfo  informed  them  that  the 
duties  were  not  then  paid,  but  would  be  paid  by  the  fellers  on  die 
morrow.  It  is  admitted  however  that  no  laches  is  imputable  to 
the  fellers  for  the  non-payment  of  the  duties  between  the  time  of 
iaie  and  the  fire«  which  happened  on  the  aad  of  September.  Two 
'  qoeftioiu  have  been  made  on  the  1 7  fe£lion  of  the  ftatute  of  fr;fud89 
upon  which  queftion  it  depends  whether  what  has  pafled  between  the 
parties  as  to  thofe  goods  conftituted  a  valid  contract  of  fale  in  ref- 
peA  to  them.  The  firft  queftion  argued  upon  the  latter  words  of  that 
ieAioo  is  this  \  Is  the  writing  which  has  been  put  upon  the  cata- 
logue of  lale  by  the  au£lioneer  <*  a  note  or  metnorandum  in  writing 
^tbt  bargain  made  and  figned  by  the  parties  to  be  charged  by  the 
contrail,  #r  tieir  agents  thereunto  Imvfully  autborifed^**  within  the 
Bieaning  of  the  ftatute  ?  The  fecond  queftion  is,  whether  this  be 
a  cafe  in  which  the  buyer  can  be  faid  to  have  <<  accepted  part  of 
the  goods  fold f  and  aBuatly  received  tbefaineV^  But  independently 
of  and  befides  thefe  queftions,  it  has  been  faid  that  fa]es  by 
auAion  are  not  within  the  ftatute  ;  and  the  cafe  of  Simon  v.  Mo* 
tivoSf  reported  in  3  Burr.  1921.  and  i  Blac.  Rep.  599.  has  been 
relied  on.  The  report  in  Burow  does  not  diftinfily  mention 
this  latter  point.  But  in  the  report  of  Sir  W.  Blackfionef  Lord 
Mamfildf  fpeaking  of  fales  by  auftion,  fays,  *<The  folemnity 
of  that  kind  of  fale  precludes  all  perjury  as  to  the  fzfk  itfelf  of 
&le/'    K?  tbcQ  mentions  th<?  cafe  of  a  fale  pf  fugars  by  au£tion, 
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which  were  <f  afterwards  confumed  by  fire  in  the  audlon  ware? 
houfe.  and  where  the  lofs  fell  upon  the  buyer."  He  afterwards 
addSj  •*  According  to  the  inclination  of  my  prefent  opinion) 
auflions  in  general  are  not  within  the  ftatutc.*'  And  Mr.  Jiiftice 
Witmot  fays,  that  he  "  inclined  to  think  that  fales  by  auftioni 
openly  tranfafted  before  ^oo  people,  are  not  within  the  ftatutc." 
With  all  deference  to  thefe  opinions  I  do  not  at  prefent  feel  any 
fttfficient  reafon  for  difpenfing  with  the  ezprefs  reipiifition  of  a 
memoranduih  in  writing  in  a  ftatate  applying  to  att  fales  of  goods 
above  the  Talue  of  jo/.,  without  exceptioHi  merely  becaufc  the 
quantuin  of  parol  Evidence  in  the  cafe  of  an  att£lion  is  likely  to 
rtnder  the  danger  of  perjury  lefs  confiderable.  That  argument  in 
a  degree  applies  to  all  fales  in  market  overt :  and  if  we  once  get 
loofd  from  the  pofitive  words  of  ch«  ftatute,  it  will  becotne  a 
queftion  only  of  the  quantum  and  degree  of  danger  of  perjury  in 
each  particular  inftance  :  which  opens  a  door  to  an  indefinitenefs 
of  conltrufiion  founded  on  all  the  varying  circumftances  of  the 
time  and  frequency  of  perfons  attending  the  places  of  fale,  and 
the  like  \  which  would  be  deftrufkive  of  all  certainty  of  pradice, 
and  render  the  rule  of  the  ftatute  perhaps  more  mifdiievous  than 
beneficial  to  the  trading*  world  who  are  to  be  governed  by  it.  I 
am  not  therefore  prepared  to  fay  that  fales  by  auAion  are  not 
meant  to  be  comprehended  within  the  ftatute.  Nor  would  I  be 
und«iftood  as  giving  any  conclufive  opinion  to  the  contrary: 
neither  is  it  neceflary  that  I  (hould  upon  the  prefent  occafion. 
The  firft  queftion  on  the  letter  of  the  ftatute  is.  Is  this  a  memo- 
randum of  the  bargain  made  by  an  agent  of  both  parties  ?  In  refpe£l 
to  fales  of  goods,  it  has  been  uniformly  fo  holden  ever  fince  the 
cafe  of  Simon  v.  Motives  s  and  it  would  be  dangerous  to  break 
in  upon  a  rule  which  affeds  all  fales  made  by  brokers  a£ling  be« 
tween  the  parties  buying  and  felling,  and  where  the  memorandum 
in  the  broker's  book,  and  the  imdgbt  and  fold  notes  tranfcribed  there* 
from,  and  delivered  to  the  buyers  and  fellers  refpedively,  have 
been  holden  a  fufficient  compliance  with  the  ftatute  to  render  the 
con  trad  of  fale  binding  on  each.  AH  the  great  tranfa£lions  of 
fale  in  this  great  city  are  fo  condudled,  and  ftand  on  this  founda- 
tion of  legality  only  :  and  it  is  too  late,  I  conceive,  to  draw  it  into 
queftion.  Suppofing  the  au£^ioneer  or  broker  for  fale  to  be  the 
agent  of  both  parties,  the  queftion  then  is,  has  he  made  a  mem6i* 
rand  urn  of  the  bargain  in  this  cafe  ?  and  it  appears  to  me  that  he 
has  not.  The  minute  made  on  the  catalogue  of  fale,  which  it 
not  annexed  to  the  conditions  of  fale,  nor  has  any  internal  reference 
thereto^  by  context  or  the  like^  is  a  mere  melhorandum  of  the  name 
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of  a  petfoDy  vhood  pcrlup$  we  may  intend  to  be  tbe  purchafeTf  and 
•f  tbe  quantity  and  price  of  the  goods,  which  we  may  periiaps,' 
on  the  foot  of  fuch  memorandum  alfo  intend  to  hate  been  fold  to 
the  perfon  to  named  in  the  cat^logue^  But  in  treating  it  at  fuch 
niefnorandjom  throughputj  we  muft  intend  alfo,  (contrary  to  the 
^iOi)  that  the  goods  were  ibid  for  ready  money,  and  unattended 
fay  the  circmnftancea  fpecified  in  the  conditions  of  fale.  And 
the  conditions  of  fale,  though  as  unfigned  they  cannot  be  en« 
dence  ojf  the  bargain  itfelf ,  are  yet  capable  of  being  giren  in  en« 
djjpnce  %  and  accordingly  hav^been  fo,  as  a  part  of  the  tranfii^Uon 
between  the  parries^  and  in  order  to  fhow  that  it  was  oatbofe  con- 
ditions that  the  goods  were  fold.  I  am  of  opinion  thcrefow  that 
t^  mere  writing  on  the  catalogue^  not  titeing  by  any  reference 
iocorporated  with  the  conditions  of  (ale»  is  not  a  memorandum  of  a 
hargmi  under  thoie  conditions  of  fale«   ' 

Afi  to   the  next  queftion  on  the  ftatute  \  inafmuch  as  the  half 
pound  fample  of  fugar  out  of  eachhogihead  in  this  cafe  is,  by  the 
terms  and  conditions  of  fale»  (b  far  treated  as  a  part  of  the  entire 
bulk  to  be  delirered^  that  it  is  confidered  in  the  original  weighing 
as  conftituting  apart  of  tbe  bulk  affuall/i  weighed  out  to  tie  buyer  ;  and 
to  be  allowed  for  fpecifically,  if  he  fhoufd  cbufe  to  hare  the  com* 
modity  re- weighed ;  I  cannot  but  conGder  it  as  «  part  of  the  pods 
fold  under  the  terms  ofthefale^  accepted  and  aSudlj  received  as  fuch  by 
the  buyer p    And  although  it  be  delirered  partly  alio  intuitu,  namely^ 
as  a  Cimple  of  quality,  it  does  not  therefore  prevent  its  operating 
toanodier  coufiftent  intent  alfo  in  purfuance  of  the  purpofes  of 
the  patties,  as  ezprefied  in  the  conditions  of  fale,  namely,  as  m 
part^deliverj  of  the  thing  itfelf^  as  (bon  as  in  virtue  of  the  bargaun  the 
buyer  (hould  be  entitled  to  retain^  and  ihould  retain  it  accord- 
ingly. 

As  to  the  laft  point  made  in  argument,  tIz.  that  there  has  been 
no  efic£lual  dale  in  this  cafe  made,  becaufe  the  commodity  was  in« 
capable  of  delivery  till  the  king's  duties  were  paid  ;  and  which 
were  to  be  paid  by  the  feller  \  I  think  that  the  fale,  within  the 
meaning  of  the  parties  to  tbe  conditions,  was  complete,  fo  as  to 
caft  the  fubfequent  riik  of  lofs  upon  the  buyer.  The  words» 
«  time  of  fale/'  and  «<higheft  bidder  to  be  the  purchafcr,''  all 
evidently  relate  to  the  tranfadion  of  felling  at  the  time  and  place 
«f  au£li6n  \  which  was  confidered  between  them  as  effeAual  for 
tiie  purpofe  of  transfening  the  property  and  the  confequent  riik 
•f  loft  from  the  buyer  Co  the  feUer^  uotwithilanding  the  interme- 
diate 
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diate  Tight  of  cuftody  or  lien  upon  the  goods  in  thje  crown  odtii 
tbe  duty  (hould  be  paid*  Bcfides,  after  earned  gireni  the  vdndot 
cannot  fell  the  goods  to  another  without  a  default  in  the  vendee  i 
and  therefore  if  the  vendee  do  not  come  and  pay  for  and  tak€ 
away  the  goods^  the  vendor  ought  to  go  and  reqaeft  him ;  and 
then  if  he  do  not  come  and  pay  for  and  take  away  the  goods  in  a 
convenient  time,  the  agreement  is  itjffilvedy  and  the  vendor  is  at 
liberty  to  fell  them  to  any  other  perfon.  Per  Holt*  Ch.  J.  in 
Longford  v.  Admtntftratrix  of  Tiler ^  Salk.  113.  So  in  Noy's  Max- 
ims, 88*  it  is  faud,  <<  If  I  fell  my  horfe  for  money,  I  may  keep  him 
9ntil  I  am  paid,  but  I  cannot  hare  an  a£lion  of  debt  until  he  be 
delivered ;  yet  the  property  of  the  horfe  is  hy  the  bargain  in  the 
bargainor  or  buyer.  But  if  he  do  prcfently  tender  me  my  m6- 
ney,  and  I  do  refufe  it,  he  may  take  the  horfe,  or  have  an  a^dn 
of  detainment*  And  if  the  horfe  die  in  mjflahle  between  the  bargam 
mnd  the  deliver j,  I  may  have  an  a£tion  of  debt  for  my  money,  be- 
caufe  by  the  bargain  the  property  ivas  in  the  buyer.**  On  this  latter 
ground,  therefore,  I  do  not  think  that  the  fale  is  incomplete.  And 
as  the  ftatnte  has  been  fatisfied  by  a  part  delivery  of  the  good^ 
fold,  accepted  by  the  buyer,  I  think  the  contra£^  of  fale  valid  as  fax* 
as  refpe&s  the  ftatute  alfo,  and  that  the  rule  for  a  new  trial  tiould 
be  difcharged." 

Some  of  the  judges  on  the  bench  conceiving  that  the  Lord 
Chief  Juftice  had  queftioned  generally  the  authority  of  the  cafe  of* 
Simon  V.  Motivost  defired  to  haVe  it  underftood,  that  they  con* 
curred  in  the  judgment  delivered  in  this  cafe,  on  the  ground  tha€ 
a  part- delivery  of  the  thing  bought  (which  they  cbnfidered  the  de- 
livery to  and  acceptance  of  the  fi&mples  by  the  buyer  to  be  id 
this  caie)took  the  cafe  out  of  the  ftatute  $  leaving  the  authority  of 
that  cafe  to  ftand  as  it  did  before  on  its  own  ground,  untouched 
and  unfan£lioned  by  the  prefent  decilion.  But  the  Lord  Chief 
Juftice  declared,'^  that  the  only  part  of  that  cafe  which  he  meaiit 
to  queftion,  though  it  was  unneceiTary  at  prefent  to  decide  Upod 
it,  was  the  opinion  thrown  out  that  au£tions  Wete  not  within  the 
ftatute,  of  which  he  ihould  referve  his  approbation  for  future  con-* 
fideration.  But  as  to  the  other  point  there  decided,  tfaatfuppofing 
falesbyaudioneersor  brokers  to  be  within  the  i^th  fe£kiono^thc 
ftatute,  the  audioneer  or  broker  muft  be  taken  to  be  the  agent  o^ 
both  parties,  the  praflice  had  become  fo  fettled,  fince  the  decifion  o^ 
that  cafe,  that  it  would  be  dangerous  to  (bakd  itj  and  it  was  nel 
his  iatention  to  queftion  it/*.  f 

to, 
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Sot  a  broker  who  is  employed  to  fell  goods  for  any  perfen,  and 
who  agrees  for  the  fale  of  them,  and  gives  to  the  purchafer  and  to 
his  employer  a  fale-note,  is  to  be  conGdered  as  agent  for  both  par- 
ties»  and  fuch  note  is  a  fufficient  note  in  writbig  within*  the  fta* 
tute  of  frauds. 

Thus,  in  the  qitc  of  Ruder  v,  Cammeyer^  (v)  which  was  an 
a£tion  of  affum^i^  to  recover  the  price  of  ten  hogfheads  of  fugar 
fold  by  the  plaintiff  to  the  defendant. 

The  cafe,  as  proved  on  the  part  of  the  plaintiff,  was,  that  having 
a  quantity  of  fugars  to  fell,  that  famples  were  fent  (as  is  ufual)  to 
the  plaintiff's  broker.  The  broker  was  called  and  prored,  that 
the  famples  were  fent  to  him  and  ezpofed  together  with  other 
lamples  of  different  fugars:  that  the  defendant  examined  the 
lamples,  and  fixed  on  thofe  for  which  the  a£lion  was  brought: 
that  be  aiked  the  broker  from  whence  the  fugars  had  come,  and 
W9S  anfwered,  "  that  they  came  from  the  north — from  Scotland/* 
He  afkcd  the  price,  and  was  toM  63/.  per  cwt.  The  broker  faid 
further,  that  he  afterwards  brought  the  plaintiff  and  defendant 
together,  when  he  fuppofed  the  bargain  was  concluded,  as  he 
foon  after  received  orders  from  the  plaintiff  to  make  out  fale-notes 
of  ten  bogflieads  to  the  defendant  at  63/.  per  cnvt.  Thefe  fale** 
notes  be  faid  contained  the  price  and  quantity  of  the  fugar  fold, 
and  that  one  of  them  was  ufually  given  to  the  buyer,  and  the 
other  to  the  feller.  The  plaintiff,  he  faid,  had  his  note  from  him, 
and  the  defendant  had  fent  for  his,  which  was  delivered  to  him  ; 
ibon  afterwards  the  defendant  fent  back  part  of  the  fugar,  faying, 
that  he  had  contracted  for  new  sugars,  but  that  thefe  were  old. 
He  faid  that  at  the  time  of  the  fale,  the  defendant  made  no  inquiry 
whether  the  fugars  were  new  or  old. 

Tlie  counfel  for  the  defendant  objcAed,  that  this  contra£l  was 
within  the  ftatute  of  frauds }  he  faid  that  the  broker  being  the 
agent  of  Rucker  the  plaintiff  only,  and  there  being  no  note  in 
writing  on  the  part  of  the  defendant,  either  by  himfelf  or  any 
agent  authorifed  by  him,  nor  proof  of  any  dixtSt  and  immediate 
contrail  of  fale  with  him,  that  it  therefore  was  void  under  the 
ftatute  for  want  of  a  note  in  writing. 

(v)  I  £fp.  Rep.  105. 

5  «  Lord 
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Lord  Kmjon  Ch.  J.  faid,  <*  that  it  was  of  great  importance  not  to 
break  in  on  any  deciGon  which  had  taken  place  on  the  ftatute  of 
firaudS)  and  cited  the  cafe  of  Simon  v.  Motivos,  as  ruling  the  prefent 
cafe.  He  faid  that  the  broker  muft  be  confidered  as  the  agent  of 
bodipartieS)  and  need  not  be  conftituted  by  writing,  but  that  in  this 
cafe  he  had  in  fa^  given  the  defendant  a  note  in  writing  whea^he 
gave  him  the  iale-note,  which  he  had  accepted." 

But  on  a  fale  of  lands  by  zvk€tion^  the  au£lioneer  is  not  con-^ 
fidered  as  the  agent  of  both  parties ;  and  therefore  his  entering  the 
name  of  the  buyer  of  a  lot  of  land  in  his  book  as  the  purchafer^  is 
not  a  note  in  writing  within  the  4th  feflion  of  the  a^L 

Thus,  in  the -cafe  of  Stansfield  v.  Johnfin^  {nv)  the  adion  was 
brought  for  not  compleating  a  purchafe  of  copyhold  lands,  which 
had  been  put  up  for  fale  by  au£tion :  the  defendant  was  the  belt  bid- 
der, the  lot  was  knocked  down  to  him,  and  being  afked  his  name,  lie 
faid  Jobnfoni  and*  his  name  was  written  in  the  catalogue  againft 
the  lot,  as  the  purchafer.  The  depoCt  not  being  then  paid>  was 
foon  after  demanded,  but  the  defendant  refufed  either  to  pay  it  or 
to  compleat  bis  purchafe,  for  which  default  the  zGCioa  was 
brought. 

For  the  defendant  it  was  infifted,  that  this  was  a  cafe  witlun  the 
^atute  of  frauds. 

The  counfel  for  the  plaintiff  cited  the  cafe  of  Simon  t.  Motivos  s 
and  infifted  that  the  auAioneer  was,  under  the  authority  of  that 
cafe,  to  be  deemed  the  agent  of  both  parties,  and  his  figning  the^ 
name  of  the  defendant  againft  the  lot,  a  note  in  writing  within 
the  ftatate. 

Eyrt  Ch.  J.  was  of  opinion,  that  the  cafe  of  Simon  y.  MoHvos^ 
mppliid  to  tbefak  of  goods  only,  which  was  a  diftinA  daufc  of  the 
ftatute  of  frauds,  and  that  the  prefent  cafe  was  czpvefsly  within  it« 

and  the  plaintiff  therefore  could  notxeco?er* 

* 

So,  in  the  cafe  of  Symonds  r.  Ball,  {m).  where  the  aftermath  of 
land  was  fold  by  au£lion,  by  the  Corporation  of  a  Borough^  and 

r 

(«p)    I  Efp.  Rep.  lei.      Sec  alfo  H^slierr.  ConjfaUe,  I  BoL  and 
Pul.  30^.    a  Efp.  Rep.  659.  7  Vcs.  jun.  345.  S.  P. 
{m)  STcnnRfp.  151. 


chap.  IV.J         hy  Au£lkny  andbyBrAitK^  lap 

the  town-clerk^  who  a£led  a$  agent  for  the  fellersi  wrote  down  the 
name  of  the  purchafer  in  the  printed  catalogue,  and  the  price  to 
be  given,  for  which  the  purchafer  at  the  fame  time  gave  his  pro- 
mlfibrj  note.  The  aftermath  was  veiled  in  the  corporation  (>y 
the  ftat.  34  Geo.  III.  which  ena£ls,  <<  that  all  the  aftermath 
within  the  borough  of  Launcefton  common  lands  called  Hay  (hbuld 
be  veiled  in  the  mayor  and  aldermen  of  the  faid  borough  for  the 
time  being  in  truft,  neverthelefs  [to  fell  and  difpofe  thereof,  or 
otherwife  to  leafe  or  demife  the  fame  by  writing  to  any  perfon,  &c» 
for  the  beft  price  or  rent  that  could  be  had  for  the  fame." 

It  was  obje£)ed  that  this  was  not  a  fale.  or  demife  in  writing  at 
required  by  the  %(\  of  parliament.  On  the  other  fide  it  was  con- 
tended, that  this  was  a  fale  and  demife  in  writing,  the  town  clerk 
having  figned  the  agreement  on  the  part  of  the  corporation,  and"  the 
plaintiff  having  on  his  part  given  a  note  in  writing  for  the  purchale- 
money  :  And  the  cafe  of  Simtm  v.  Motivosy  {j)  was  cited  as  being  in 
point. 

But  the  court  were  clearly  of  opinion,  that  neither  the  memoran- 
dum, lb  made  by  the  town  clerk,  or  the  note  given  by  the  pur- 
chafer, could  be  deemed  a  fait  or  denufe  in  writifig^  fo  neither  could 
thej  be  joined  together  for  that  purpofe. 

(jr)  Anle,  119. 


Vot.t        -  K  CH:iP, 
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CHAPTER  V. 


Of  Oi  Bumping  tf  CoHtraGlsj  Jlgrements, 

Mi,  Nrtes,  &V. 


^^T^HE  ftitttte  44  6^0-  m*  c  9S.  after  reciting,  ^  Whereas  fbe 
"^  feveral  tsiet  and  duties  upon  ftamped  TeUum,  par  chmenti  and 
iNipery  and  upon  odier  ardcles  and  things  under  the  care  of  the 
€bnmii&oners  for  managbg  the  faid  duties,  are  become  rery  nu- 
«ietMSyintneale»and  complicated,  and  it  will  tend  to  give  facility 
to  iMifinefti  and  contribute  materially  to  the  public  benefit  to  con* 
fblidate  and  fimplify  the  fame  -^  enad^,  «  That  from  and  after  the 
loth  day  of  03^r  1804  all  former  duties  fliall  ceafes  and(0)  m 
lieu  thereof  the  ieveral  fums  of  money  and  dutiei  as  the^  are  ref- 
pe&ivdy  inferted,  deicribed,  and  fet  forth  in  the  column  of  the 
fchedules  marked  A.  and  B.  intituled  England s  Ihall  Be  raifcd,  le* 
Tiedj  collededf  and  paid. 

The  duties  payable  on  agreements;  &c.  which  arc  the  fubjcd 
Df  the  prefent  work,  are  all  contained  in  fchedul^  A.  smd  are  as 
follow: 

Schedule  A. 

r 

M  Award  under  hand  and  feal,  or  under  hand  only,  made  In  Eng^ 

Uni^  and  whether  the  lame  ihall  or  ihall  not  be  inrblled  of  roK 

cord  in  or  made  a  rule  of  any  court,  upon  any  number  of 

words  theidnt  not  amounting  to  thirty  common  law  (beetf 

(calculated  at  finrenty^two  words  to  each  (heet),  of  which  any 

fudi  iaward Ihall  confift       .^       «.      _.      £^^'^^  ^ 

^ksd  for  every  entire  quandty  of  fifteen  common  law  (beets^ 

(calculated  at  ieventy-two  words  to  each  l&eet),  of  which 

mj  fiich  awan^  tofcther  with  any  fchedulci  reoeiptj^inr 

(tf)8eftion<ab 


/ 


I 

t 


ftmment;  or  other  matter  put  or  indorfed  thereoa  or  an* 
nexed  thereto,  ihall  confift,  (orer  and  above  the  firft 
fifteen  common  law  flieets),  a  further  duty  o{£*^    o    o 
Charter- party,  memorandum  for  charter,  or  any  other  inftrumenty 
note,  letter,  or  other  minuraent  or  writing,  between  the  cap« 
tain,  mafter,  or  owner  of  any  ihip  or  yeflel,  and  any  merdiantj 
trader,  or  other  perfon,  in  refpeA  to  the  freight  or  conTey« 
ance  of  any  money,  goods,  wares,  merchandize,  or  effe£^ 
laden  or  to  be  laden  on  board  any  fuch  ihip  or  Tcflel,  upou 
say  number  of  words  therein,  not  amounting  to  thirty  com* 
man  law  ai€ets,(calcttlated  at  ferenty^two  words  to  each  flieet), 
of  which  the  fame  (hall  confift       —        —.        £•  i  10 ,  Q 
And  for  every  entire  quantity  of  fifteen  common  law  (heets« 
(calculated  at  feventy-two  words  to  each  fliect),  of  which 
any  fuch  charter-party,  memorandum  for  charter,  ot  any 
other  inftrument,  note,  letter,  or  other  minument,  or 
writing,  laft  above  mentioned,  together  with  any  fche- 
dule,  receipt,  inftrument,  or  other  matter,  put  or  in- 
dorfed therein,   or  annexed  thereto,  (hall  confift,  (over 
and  above  the  firft  fifteen  common  law  flieets),  a  further 
duty  of  —  ~  -^  ;f.  I     •    O 

Agreement  made  in  England  under  hand  only,  where  the  matter 
thereof  (hall  be  of  the  value  of  20A  or  upwards,  whether  tha 
£ime  (hall  be  only  the  evidence  of  a  contrail,  or  obligatory 
upon  the  parties  from  its  being  a  written  inftrument,  upon 
;my  number  of  words,  not  amounting  to  thirty  common  law 
fheets,  (calculated  at  feventy-two  words  to  each  flieet},of  which 
any  fuch  agreement  (hall  confift      -—        -.       ;^*  o  16    o 
And  for  every  entire  quantity  of  fifteen  common  law  (heets,  (cal- 
culated  at  feventy-two  words  to  each  (heet),  of  which  any 
fuch  agreement,  together  with  every  fchcdule,  receipt,inftni. 
ment,  or  other  matter  put  or  indorfed  thereon  or  annexed 
thereto,  (hall  confift,  (over  and  above  the  firft  fifteen  com-  • 
mou  law  (heets),  a  further  duty  of        -^        £.q  16    9 

Special  Effimptiant,  (b) 

ISemorandttm  or  agreement  for  any  leal);  at  rack-rent  of  any  meCi 

ibage  under  the  yearly  value  of  five  pounds. 
Mmorandum  or  agreement  for  the  hire  of  wy  labonroi  artificer^' 

jM&v&dunrt  or  menial  fervant  \., 

^9  Hmomaa^ 
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Memorandum,  letter,  or  agreement,  made  for  or  relating  to  the 
fale  of  any  goods,,  wares,  or  merchandize.  ^ 

Mepiorandum  or  agreement  made  between  matter  and  mariners  of 
any  coafting  veflcl  for  wages. 

Letter  or  letters,  containing  an  agreement  in  refpeft  of  any  mer- 
chandize, or  evidence  of  fuch  an  agreement  which  ftiall  pafs 
by  the  poft  between  merchants  and  other  pcrfons  carrying  on 
trade  or  commerce,  and  refiding  and  adually  being,  at  the 
time  of  fending  fuch  letters,  at  the  diftance  of  50  miles  from 
each  other.  * 

Bill  or  note  of  lading  for  any  goods  or  merchandize  to  be  ex- 
ported —  —  —  £P  Z  ^ 
Proteft  .  —  —  —  —  050 
Notarial  aQ,  any,  whatfoever  —  —  o  S  .  ^ 
Procuration        ■^-            —            —            —  100 

Promiffory  note,  or  other  note,  for  the  payment  of  money  to  the 
bearer  on  demand  (which  may  within  three  years  after  the 

date  thereof,  but  not  at  a  later  period,  be  re-ifiued  from  time 

to  time  after  payment  at  any  place)  where  the  fura  exprefled 

therein,  or  made  payable  thereby,  (hall  not  exceed  one  poun4 

and  one  (hilling  —        —  —  ^.003 

ivhere  the  fum  (hall  exceed  one  pound  and  one  (hilling,  ahd 

not  exceed  two  pounds  and  two  (hillings  ;^.  o     0.6 

where  the  fum  (hall  exceed  two  pounds  and  two  (hillings, 

and  not  exceed  five  pounds  and  five  (hillings  j^.  o  o  9 
where  the   fum  (hall  exceed  five  pounds  and  five  (hillings, 

and  not  exceed  twenty  pounds  -—  ^.  o     I     o 

Bill  of  exchange^  draft,  order,  or  promifibry  or  other  note,  for  the 
payment  of  money  to  the  bearer  on  demand,  where  the  fum 
exprefled  therein,  or  made  payable  thereby,  (liall  amount  to 
forty  (hillings,  and  (hall  not  exceed  five  pounds  and  five  (hil- 
lings —  —  —  jf .  o     o    8 

Bill  of  exchange,  draft,  order,  or  promifibry  or  other  note,  payable 
otherwife  than  to  the  bearer  on  demand,  where  the  fum  ex- 
preflfed  therein  or  made  payable  thereby,  (hall  amount  to 
forty  (hillingSj  and  (hall  not  exceed  five  pounds,  and  five 
{hillings  . —  —  —  ^.  o     I     • 

Bill  of  exchange,  draft,  order,  or  promifTory  or  other  note,  for  the 
payment  of  money  where  the  fum  (hall  exceed  five  pounds 
five  (hillings  and  not  exceed  30/.  —  —  ,  ^,016 
wrbere  the  fum  (hall  exceed  30/.  and  not  exceed  50/.  020 


•  FiJi  ja  Geo.  Ill,  c.  51.  nohirt  thfam  extmption  u  madt. 


where 
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ivbere  the  fum  (hallexceed  5oAand  not  exceed  looA  ^.o    3    a 
where  the  fum  fhall  ezeced  100/.  and  nor  exceed 

a#o/;  —  ^-  «—  040 

where  the  fum  (ball  exceed  200/.  and  hot  exceed   - 

500/.  —  —  —  050 

where  the  fum  fhall  exceed  500/.  and  not  exceed 

looo/.  «•  —  —  076 

where  the  fum-  (hall  exceed  locoA  —  o  10    o 

Foie^  bill  of  exchange  (r)  which  (hall  be  drawn  in  fetts  accord- 
ing  to  the  cuftom  of  merchants,  where  the  fum  exprefled  in 
fuch  bill,  or  made  payable  thereby,  (hall  not  exceed  100/.  for ' 
each  and  erery  bill  in  each  fett.        — -     -—        ;^.  o     i     a  v 

So  drawn  in  fetts,  where  fuch  fums  (hall  exceed  loo/.  and  not  ex- 
ceed 2ooA  for  each  and  erery  bill  in  each  fett    —    ;^.  o     2    a 

So  drawn  in  fetts^  where  fuch  fum  (hall'exceed  200/.  and  not  ex* 
ceed  500/.  for  each  and  erery  bill  in  each  fett  ^.030 

So  drawn  in  fetts,  where  fuch  fum  (hall  exceed  500/.  and  not  ex- 
ceed 1000/.  for  each  and  every  bill*  in  each  fett        iC-  ^    4    ^ 

So  drawn  in  fetts,  where  fuch  fum  (hall  exceed  loooA  for  each  and 
every  biH  in  each  fett  —  —  £'^    5    ^ 

Conditional  Exemption* 

B31s  of  exchange,  promiilbry  and  other  notes  and  bills  iflued  by 

the  governor  and  company  of  the  Bank  of  England,  exempted 

<m  condition  of  the  faid  governor  and  company  paying  yearly 

32,000/. 

Special  Exemptions. 

Drafts  and  orders  for  the  payment  of  money  to  bearer  on  demand 
npon  any  banker,  or  perfon  or  perfons  a£ling  as  a  banker^ 
and  refiding  or  tranfa£^ing  the  buCnefs  of  a  banker  within  ten 
miles  of  the  place  at  which  fuch  draft  or  order  (hall  be  drawn 
or  given,  and  which  place  (hall  be  expre(red  in  or  upon  fuck 
draft  or  order. 

Bill,  remittance  bill,  certificate,  and  all  other  bills  of  what  nature 
of  defcription  foever,  drawn  by  commiflioned  officers,  mafters, 
or  fnrgeons  in  the  navy,  for  wages  or  pay,  or  by  the  commiffionera 
•f  his  Majefty's  navy,  or  by  the  commiffioners  for  vidualling  his 

(0  This  chtufecan  only  relaie  to  foreign  hUh  drawn  In  this  cotrntry,  and  not 
i0  Act  as  0ro  msde  tttroad.  Vide  7  Term  Rtp.  601. 

K  3  Majcfty's 


•i-.l 
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.^  MajeftyH  tiavyi  or  by  the  commiffionen  for  taking  care  of  6ck  and 
iR^oundcd  fcameui  or  by  the  commiffioncrs  for  managing  Ae  tranf* 


{KMt  fervice,  upon  and  payabk  by  the  treafurer  of  kis  Ijjajefty'a 

By  the  ftatute  31ft  Geo.  III.  c  25.  f.  19.  (which is  ftill  m  force, 
except  as  to  the  duties,  [fy\  it  is  declared,  that  no  bill  of  exchange^ 
Ipromiflbry  note,  or  other  note,  draft,  or  order,  nor  any  r^ipt, 
difcharge^  acquittance,  note,  or  memorandum,  unlets  duly  ftamped^ 
Ihall  be  received  in  evidence  in  any  court  of  jufl  ice  whatever  : 
land  the  commiflioners  of  ftamps  ate  thereby  prohibited  from 
(tamping  any  bill  of  exchange,  &c.  after  it  is  iflued.  If,  however, 
the  commiOioners  exceed  their  authority,  and  ftamp  a  bill,  &c.  af<« 
ter  it  is  ifliied,  it  then  becomes  a  valid  tnftrument  \  and,  in  an  ac« 
don  brought  thereon,  the  court  will  not  enquire  how«  and  at  what 
time  it  was  ftamped.  * 

By  the  ftatute  39  Geo.  III.  c.  107.  fed.  4.  (/)  it  is  enaded, 

<<  That  the  duties  thereby  granted  on  any  bill  of  exchange,  promif- 

.  fory  note,  or  other  note,  (hall  be  paid  by  the  perfon  or  perfon» 

giving  the  fame.**    And  by  fe£b.  5.,  <*  No  bill  of  exchange  required 

^      ^  //jt  /        to  be  ftamped  by  that  ad,  fliall  be  re*iflued  un^er  any  pretence 

^^  ^  7  ^       whatever/' 

By  the  ftat.  43  Geo*  III.  c.  127.  f.  5.  (/)  jrf^j>  reciting  that 
fcy^be  fbtute  37  Geo.  III.  c.  136.  f.  1.  itSsTimaSked^^^that 
it  watt  be  lawful  for  the  commi0ioners»  or  their  officer,  upon 
payment  of  the  duty  and  a  penalty  of  five  pounds  in  the  faid 
tBi  mentioned,  to  ftamp  any  vellum,  parchment,  or  paper,  whtre« 
tipon  any  inftrument,  mattef  or  thing,  (except  biU^^  exchange, 
promiflbry  notes  or  other  notes,  drafts,  or  orders,  j'^iSl  have  been 
Cr  (hall  be  engrofled,  printed,  or  written,  liable  in  fcfped  th^re* 
of  to  be  ftamped,  with  i,  ftamp  or  ftamps  of  a  particdir  depomina* 

tion  or  value,  and  whereon  thereM^or  HiS3Bnbe  imprefled  any  fta^por 
ftamps  of  a  different  denomination,  but  of  an  equal  or  greatervdlue, 
in  certain  cafes thmin  mentioned :"  And  in  ihi  funs  f(|ftfl%'irf ri 
reciting,  <i  whsrtBiit  is  expedient  to  permit  the  fame  (d  be  {one 
without  payment  of  the  faid  penalty,**  it  is  enaAed,  «<  d|at  i^  (hall 

Vide  44  Geo.  IlL  c.  98.  £  8.        •  Wa^U  v.  ie%,  FedM,  tys* 
Thu  ftSion  of  the  aa  u  a!fo  in  force  fy  iie  ^  Gcf.)!!!.  e.  98. 

(/)  TUfOMdHifaBowiiffiawMsn  Uiwifim  /«m  fyOf^^  O^ 
Ill«c.  98»f*8« 

be 


J? 
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Chip,  v.]  ^I^mmenu^  SUbt  Na^i^  f^  t^ 

be  bwfil  for  tKe  {aid  cominiflionen»<»r  their  oficer  Irom  t^ 
jMiifing  of  tfai$  a£^  to  ftamp^or  caafe  to  be  ftaiiiped»  my  foch  tdlvni^ 
parchmeat  or  paper  (except  at  afbrefaid)  in  an j  of  tli^  ca&t  herein 
before  mentionedf  without  payment  of  the  (aid  penalty  of  fire 
pounds  required  by  the  faid  recited  aA  i  and  erery  inftrmnent^ 
matter^  or  thing  fo  ftamped,  (ha]|rhafo  and  be  deemed  of  die  Eke 
Jinrce  and  validity  as  if  the  faid  penalty  of  fire  poonds^had  been  paid 
purfuant  to  the  diredion  of  the  faid  adl.'* 

And  by  the  6th  fedion  of  the  fame  ftatvte,  it  is  enidedy  ^tfaat 
trery  inftmment,  matter,  or  thingi  althoogh  ftamped  or  impffcflbd 
with  any  ftamp  of  peatq^  ralue  than  the  ftamp  required  by  hw,. 
Ihall  be  valid  and  efiefiuali  provided  fnch  ftamp  Ihall  be  of  the 
denomination  required  by  law  for  fuch  inftrument^  matter,  or 
thing  ^  any  ftatute^  law,  or  ufage,  to  the  contrary  notwithfUnd- 
wg. 

Before  die  pafling  of  this  ftatute,  an  a£lion  was  brought  upon  a 
pnxniflbry  note  by  the  indorfee,  and  at  the  trial  the  ftamp  on  the 
note  appeared  to  be  a  Jtvenjhilling  iadjiamp^  Lord  Kmjm^  Clu  J. 
held,  that  the  note  could  not  be  received  in .  evidence  \  and  tht 
plaintiff  was  accordingly  nonfuited.  (g) 

So,  in  the  cafe  of  CAdi»i«r/aM  V.  forter^  {fi)  it  was  held,  tfaatt 
premiibry  note  drawn  before  the  37  Geo.  III.  c.  136.  upon  a  ro> 
ceipt  ftan^  of  equal  value  with  that  required  fenrpromiflbry  notc^ 
isaot  available  in  law. 

Upon  the  daufe  of  exemption  in  former  ads,  in  favour  of  drafts 
drawn  on  bankers,  it  has  been  holden,  (f)  that^the  perfbn  on    2.  ^^  A  /^  ^ 
whom  a  draft  is  drawn,  muft  be  a  bcnifidi  banker  %  and  that  a  "  JSj 

draft  on  a  banker,  poft-dated,  and  delivered  before  the  day  of  the 
date,  diottgh  not  mtended  to  be  uf^iktilf  that  day,  muft  be  ftamped. 
And,  according  to  the  fpecial  cxempfeionsjp  the  44  Geo*  III.  c  9t»     - 
(i)  the  place  where  the  draft  is  drawn,'iiOBht  to  be  truly  ftated. 

iat.44  Gei^in.  c.  98.  f.  ao.  it  is  enaaed,«<  That  no 
Ty  note  Jost  jothor  note  for  the  payment  to  the  bearer  on  de- 

Cf )  Mmmug  V.  JLftw,  rittia^  after  Mich.  Term,  1796.    Jf^fly  #• 
tsS^to^  %id.  See  alio  Fanr.  v.  Prke,  i  Eaft  Rep  55.  8.  P. 

J  A)  1  New  Rep.  C.  &  to.  But  lee  T^/lw  v.  AsfMu  1  Eaft  Rfp.4UaA 
kf )  jiikm  V.  Ajfw,  I  £aft  Rep.  415.  OrbitwU  f.  Bnmm^  %  BSTarf^ 
*  559*        (^}  ^^  ^'^h  133* 

K4  mnfik 

J 


JBjUn 


135  Of  the  Stamping  of  Contraiis^  \?^xi  L 

mand,  of  any  fum  of  money  exceeding  the  fum  of  twenty  pounds 
(fave  and  except  promiiTory  notes  or  other  notes  for  the  payment 
by  or  on  account  of  the  Bank  of  Scotland^  or  Royal  Bank  of  Scct^ 
landj  or  the  Britlfb  linen  company^  to  the  bearer  on  demand)  of  the 
fum  of  one  hundred  pounds,)  (hall  be  re^ifTued  on  any  pretence 
whatever ;  but  when  and  as  foon  as  any  fuch  note  for  the  pay- 
ment of  any.  fum  of  mon^y  exceeding  twenty  pounds^  fave  and 
except  fuch  note,  for  one  hundred  pounds  as  aforefaid,  (hall  be 
paid  by  or  under  the  order  or  authority  of  the  perfon  or  perfons  by 
whom  or  on  whofe  account  the  fame  was  figned,  or  his,  her,  or  their 
executors,  adminiftrators,  or  adigns,  or  in  purfuance  of  any  direc- 
tion, nomination,  or  appointment  for  the  payment  thereof,  con- 
tained or  exprefled  in  or  upon  any  fuch  note,  the  fame  (hall  be 
taken  and  conftrued  to  be  thereupon  wholly  difcharged,  vacated, 
and  fatisfied,  and  (hall  be  no  longer  negotiable  or  transferable  to 
any  intent  or  purpofe  whatever,  but  (haJl  be  forthwith  cancelled  ; 
and  if  any  perfon  or  perfons  (halliffue,  utter,  or  negotiate,  or  caufe 
to  be  iflued,  uttered  or  negotiated,  any  fuch  promiflbry  note,  or 
other  note  after  any  fuch  payment  thereof  as  aforefaid,  or  if  any 
perfon  or  perfons,  by  whom  fuch  payment  as  aforefaid,  (hall  be 
made,  (hall  negledi  or  refufc  to  cancel  the  fame,  or  caufe  the  fame 
to  be  cancelled,  every  fuch  perfon  or  perfons  fo  offending  (hall,  for 
every  fuch  offence,  forfeit  the  fum  of  twenty  pounds." 

And  by  the  24th  feflion  of  the  fame  aft  it  is  enaQcdi  **  That 
in  any  cafe  where  it  (hall  appear  to  the  commifSoners  of  his  Ma- 
jefty's  (lamp  duties,  upon  oath  or  afHrmation,  to  be  made  before 
any  one  or  more  of  the  faid  commidioners,  or  otherwife  to  their 
fatisfaftion,  that  any  inftrument,  matter,  qx^  thing  whatfoever,  ex- 
cept bills  of  exchange,  promifTory  notes  or  oA^  nbtes,  drafts,  orders, 
or  receipts,  required  by  law  to  be  ftamped,  hath  not  been  duly 
fiamped  with  a  (lamp  of  the  value  by  this  a£l  required,  either  by 
accident  or  inadvertency,  or  from  urgent  necclTity  orNinayoidabfe 
circumdances,  and  without  any  wilful  delay  or  intention  in  any  patty 
to  evade  the  duties  by  this  aft  impofed,  or  to  defraud  hU  Ma- 
jedy  thereof,  and  fuch  infl  rumen t,  matter  and  thmg  (hall  be  brought 
to  the  faid  commidioners  to  be  (lamped  within  twelve  months  af*^. 
ter  the  making  or  execution  thereof,  it  (hall  be  lawful  for  ftt|h 
commidioners  to  remit  the  penalty,  or  any  part  thereofj  at  th^ 
ihail  deem  expedient."  .  "X 

It  ihould  here  be  obferved,  that  the  cafes  which  will  beWught 
before  the  reader  in  the  remaining  part  of  this  chapter  have  all 

been 


I 

C2iap.V.3         JgreenunUf  Bills,  Notes,  tsfc.    >         137 

been  determined  apon  former  ftamp  a&s.  But  as  thofe  a&s  relate 
to  daties  payable  on  the  fame  kind  of  inftruments  as  are  mentioned 
in  the  prefent  ftamp  a£l,  44  Geo.  III.  c^pS.,  and  as  this  ^Ct  ufes 
nearly  the  fame  words  as  the  former  a£ls»  it  is  conceived  the 
following  cafes  will  be  found  ufeful  in  theconftrudiion  of  the  pre- 
fent ftamp  a£k.  I  (hall  therefore  confider  them  in  the  following 
order: 

!•  Of  Agreemaas  made  Abroad*    . 

^,  Of  a  nvfitien  Aekmvjledgetnent  of,  a  Dek* 

3.  Of  dkflinB  and  feparate  A^2€nunt^  M  ont  Btamp. 

4.  Of  ektfingan  Agretmint^  Ufc*  after  it  isexicutid* 

5.  Of  the  EMemption  of  the  Duties  upon  ContraQs  relating  to  tig 
SalecfGoods* 

6-  Of  the  Exemption  of  the  Duties  upon  Letters  pafftng  by  the  Po8 
ietween  Merchants  and  others^  i^c. 


I.  Of  Agreements  made  Abr^aJ.^ 

In  the  cafe  of  Ximenes  t.  Jaques^  (/)  a  wager  was  made  of  100 
guineas,  and  the  expences  of  travelling  *<  that  the  plaintiff  would 
not  go  240  miles  in  24  hours,  in  a  poft-chaife  and  pair  of  horfes^ 
being  allowed  to  change  poft-chaifes  and  horfes  as  often  as  he  pleaf«- 
ed ;  the  expences  not  to  exceed  the  ufual  expences  of  travelling  on 
thepoft-roads  in  England.  The  plaintiff  performed  the  journey  in 
21  hours  and  a  half* 

The  plaintiff  and  defendant  were  officers  on  board  the  Belwdtrt 
Eaft  Indiaman ;  the  wager  was  made  at  fea,  and  the  paper 
containing  the  particulars  of  it  wa«  dated  <*  Ship  Belvidero  O&ober 

^  2,  i793>  ^^°K*  ^3*  ^^^'  37->"  ^^  ^^  agreement  had  been^  in  faS^ 
there  reduced  into  writing. 

This  paper  was  produced,  and  not  being  ftampcd,  was  objefled 
iDf  on  the  ground  that  the  declaration  being  on  an  agreement, 
the  paper  containing  that  agreement  Ihould  have  an  agreement 
ftamp. 

It  was  anfwered,  that  the  agreement  bore  date  at  fea,  and 
therefore  ;iot  bemg  made  within  this  kingdom^  a  ftamp  was  not  re- 
t|uired« 

(/)  1Efp.Rep.311. 

Lord 


i 
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Lord  Kenyon^  Ch.  J.  was  of  dut  opinion,  and  reeoeed  tbe  a^^ccr 

SKnt. 

So,  in  tbe  cafe  of  JVtnhkd  t.  Malmberg^  {m)  which  was  an 
i^Qion  of  ajfum^t  for  feamens*  wages.  The  plaintiff  and  defend* 
ut  were  both  Swedes,  and  the  veflel  a  iwedtfi  veffel. 

On  the  trial,  a  paper  was  produced  which  was  made  originally 
in  Sweden  /  it  contained  the  ihip*8  articks,  with  the  names  of  the 
feamen  on  board,  and  the  wages  they  were  to  receive.  It  alfo 
contained  an  account  of  any  change  that  took  {dace  in  the  crew, 
fttch  as,  if  any  of  them  had  deferted,  thofe  who  had  been  hired  in 
their  ftead,  in  the  courfe  of  the  voyage :  Among  others,  the 
plaintiff  had  been  hired  in  London  on  the  i  ft  of  June  uuk  ;  his 
name  was  there  found  entered,  and  the  entry  of  the  wageVhc  was 
to  receive  was  four  dolhrs  per  month.  / 

By  the  regulations  of  the  court  of  Sweden,  this  paperis  lodged 
in  the  conful's  hands  in  London.  J 

It  was  contended  for  the  plaintiff  that  this  paper  (hailld  not 
be  given  in  evidence,  as  it  was  offered  in  proof  of  an  weement 
for  a  hiring  at  a  certaun  rate,  and  was  not  ftamped.       ^  , 

Eyre,  Chief  Juftice,  over-ruled  the  objedion.  His  lordfliip  faid, 
it  was  not  an  agreement  between  the  parties,  but  a  regulation 
Qiade  by  the  court  of  Sweden  for  public  purpofes,  and  evidenced 
by  their  conful. 


if  an  inftmment  be  executed  in  a  foreign  country,  and  by 
the  laws  of  that  country  a  ftamp  is  required,  the  party  who  holds  it 
cannot  recover  upon  it  in  this  country,  unlels  it  is  damped  with 
die  proper  ftamp  required  by  the  laws  of  the  foreign  country. 

Thus,  in  the  cafe  of  jllves  v.  Hodfon,  {n)  which  was  an  a£^ion 
by  the  plaintiff,  who  was  a  failor,  againft  the  defendant,  who  was 
a  captain  of  a  Weft  India  (hip,  called  the  Neill  Makolmf  to  re- 
cover the  amount  of  wages  for  the  voyage  or  run  from  Jamaica 
to  London.  On  the  trial,  it  was  proved  that  the  defendant  engaged 
the  plaintiff  on  the  25th  day  of  July  x  796,  at  Supannai  le  Mat^  in 
Jamaica,  for  the  homeward  Topge,  for  the  fum  of  50  gttineaSf 
and  gave  him  the  following  note  s 

(m)  1  Efp.  Rep.  454. 

(«}  2  Efp.  Rep.  538.   7  Term  Rep.  241.  &  C» 

««Tfar* 


^  Ttee  days  ifter  the  srtlfil  of  dip  fliip  IWitf  J^^ 
«  maoriagt  in  the  titer  Thmimt  I  promife  to  pty  WMamJImi 
^  50  g«i]ieM»  if  he  does  his  dutj  as  an  aUe  leaaaa  on  hoard  dw 
««fiddfliip. 

The  plaintiff  prored  the  defendant*8  hand-vritiog  to  die  oote^ 
and  the  neceflaiy  aTennents  in  theMeclaration  winch  endtlcd  him 
ao  fOQOTcr* 

In  anfwer  to  this  cafe  die  defendant  called  a  dcfk*  hom  Ac 
office  of  the  fecittaiy  of  ftate^  who  produced  the  afit  of  ailem- 
hlj  of  die  ifland  of  Jamaica^  hj  one  of  which  a  ftamp  duty  of  i/.  31& 
was  in^ofed  on  every  fbeee^  or  piece  of  paper,  whereon  waa  wr|t* 
teaanypromiflbry  note  above  ao/*  and  not  exceeding  50/.^  and  lb 
fcogfcflively.  Hie  note  in  queftion  not  being  ikaniped,  the  coisn* 
fel  ibff  dM  defendant  contended  it  coold  not  be  given  in  evt«> 


0»  the odier  fide  it  w^a  contended,  that  tins  waaameic  toye> 
«<Klaw  of  thatcoontry,  by  which  the  conrts  of  this  conntry  were 
not  bound. 


But  Lord  Kinyn  Ch.  J*  faid,  ^  In  deciding  on  inftnuneata 
flbfuad,  I  think  we  ate  bound  to  confider  the  laws  of  that 
^unrtiy  where  the  contra  A  is  made  \  snd  if  they  are  not  ob&ga« 
tory  by  foch  laws,  they  cannot  be  enforced  here.  By  the  bw  of 
Jwmmea^  given  in  evidence,  the  inftrament  produced  would  be 
invalid  for  want  of  a  ftamp.  X  am  therefore  of  opinion,  that  we 
cannot  give  it  validity  here.  However,  let  the  plaintiff  take  a  ver* 
did,  vrith  liberty  for  the  defendant  to  let  it  afide,  and  that  a  no|^ 
liiit  be  entcfed.'' 

In  the  following  term  a  motion  waa  made  to  fet  afide  Ae 
^erdiA,  and  for  leave  to  enter  a  nonfoit.  The  court  were  of  opinion^ 
diat  die  paper  writbg  was  a  promiflbry  note,  though  not  n^o- 
tiable,  and  as  it  vas  not  ftamped,  according  tot  he  laws  fAJsunmca^ 
it  could  not  be  lecdved  in  evidence.  But  as  diere  was  a  count 
npon  a  jiumhtm  mendi  which  was  not  confidered  at  die  trial»  tho 
court  ordered^  a  new  trial  in  order  to  give  the  plaintiff  an  oppor«. 
todty  of  seoovering  on  that  general  count. 


d.  Of  a  written  Ackntrtvledgment  rfa  Dehf. 

A  tteit  written  acknowledgement  of  a^debt  need  not  be  ftamped* 

Thu^ 
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Thus^  In  the  cafe  of  Fljhtr  v.  Lejlii^  (o)  which  was  an  adkm 
formoney  Ient«  and  for  money  due  on  account  ftated.  And  to 
eilablifli  part  of  the  demand^the  plaintiff  produced  a  flip  of  paper^ 
figned  by  the  defendant  in  the  following  form :  «*  I.  O.  U.  eight 
guineas.*'  It  was  contended,  on  behalf  of  the  defendant,  that  this 
paper  ought  to  have  been  (tamped  either  as  a  promiflbry  note,  or 
a  receipt  for  money. 

%na^'^  /  But  Eyrey  Ch.  J.  faid,  that  he  was  of  opinion,  that  it  was  merely 
Hj^/,4^dan  acknowledgement  of  a  debt,  and  neither  a  promiflbry  note,  or  a 
^/.       J  tcceipt ;  and  admitted  it  in  eridence. 


%y^y. 


3.  Of  difiinil  andfeparaie  Agreements  on  one  Stamp. 


In  the  cafe  of  Robfin  t.  Hallj  {p)  which  was  an  a^ion  of  af^ 
j^^t/ff^  -^  ^'  fumpfit  on  an  agreement^  whereby  the  defendant   <<  betted  the 

fi^^^;pC*<  ^  €f  plaintiff  150/.  to  100/.  that  he  did  not  find  two  geldings  to  trot 

/(/V  ,/f  ,  'If'^  •*  3  a  miles  in  two  fucceffive  hours,  carrying  the  faid  Mr.  Jiah/en, 
^At-t/^.  "^^  ff  and  no  one  clfe/'  It  was  afterwards,  by  an  indorfementon  the 
•^-^X-^^  ^      agitement,  agreed,  «  that  the  bet  ihould  be  doubled." 

^j^a'/A/      The  declaration  contained,   id.  a  count  on  a  bet  of  300/.  to 
.j^^//ji&B    aoo/. ;  adly,  on  the  ift  bet  of  i^o/.  to  loW. ;  and  laftly,  a  count 
^  ^^     m  another  bet  of  150/.  to  ^looL 

^^^^  r  /  There  was,  however,- but  one  (lamp  on  the  agreement,  and  it 
J?^*^^^  ^"^**  objedlcd  that  there  ought  to  have  been  two  (lamps  j  for  that 

3^  °^-  '    thcT  were  di(lin£l  and.  feoarate  tranfa(S:iona. 


they  were  diftin£l  and  ieparate  tranfa&ions. 


^^• 


\  J^tf^it, 


And  of  this  opinion  was  Lord  Kenyon^  Ch.  J.   But  he  ruled, 
.  /      that  as  there  was  a  count  on  each  agreement,  the  plaintiff  might 
/ '2    {<\y  Tccovcr  one  fum  of  150/.  on  the  agreement  which  was  (lamped. 

\     4.  Of  altering  an  Agreement y  ^c.  after  it  is  executed. 

When  a  bill  of  exchange,  or  written  agreement  has  been  once 
executed  by  the  parties,  any  fubfequent  alteration  thereia  will  rf» 
quire  a  new  ftamp. 

(o)  I  Efp.  Rep.  4a&         {p)  Pcakc's  Ca«.  N.  P.  lay. 

Thus;; 
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Thudy  in  the  cafe  of  Bowman  rT  Nichols  {q)  which  was  an  aQion 
by  the  indor-fee  of  a  bill  of  exchange  againft  the  acceptor.     It  ap« 
pearedy  at  the  trial,  that  the  bill,  which  was  drawn  on  a  proper 
ftamp,  was  originally  dated  on  the  ad  of  September  1793,  psiyablc 
twenty  one  days  after  date,  and  while  it  continued  in  the  hands  of 
the  drawer  it  was  altered,  with  the  content  of  the  acceptor,  to*  be 
made  payable  fifty-one  day  Rafter  date,  and  with  the  Uke  confenC 
was  again  reilored  to  twenty-one  days  after  date,  and  the  date  of 
it  brought  forward  from  the  ad  to  the  14th  September.     This  laft 
alteration  was  made  on  the  30th  September^  the  bill  being  then  orcr 
due,  according  to  the  original  tenor  of  it.     After  all  thefe  alter- 
ations it  was  negotiated,  and  came  into  the  hands  of  the  plaintiff* 
The  objedion  taken  at  the  trial  was,  that  the  laft  alteration  made 
it  to  all  intents  and  purpofes  a  new  bill,  and  therefore  it^oughc  to 
have  been  drawn  on  a  new  (lamp  ;  otherwife,  after  a  bill  had  been 
once  drawn  on  a  proper  ftamp  between  the  fame  parties^  they 
would  never  make  ufe  of  a  new  ftamp  again  for  any  fnbfcquent 
tranfadion  of  that  fort ;  but  it  would  only  be  neceflary  for  them 
to  alter  the  dates,  and  give  the  inftrument  a  new  currency. 

Lord  Kenjpn,  Ch.  J.  was  of  this  opinion,  and  nonfuited  the 
plaintiff. 

And  tbe  court,  upon  a  rule  obtained  to  ftiow  caufe  why  the  non« 
ifuit  (hould  not  be  fet  aCde,  were  clearly  of  opinion,  that  the  non* 
fiiit  was  proper }  for  that,  at  the  time  when  the  laft  alteration  was  y  ^  ^^^^^ 
made  the  operation  of  the  bill,  as  it  originally  ftood,  was  quite  ^y* 

fpent ;  that  it  was  a  new  and  diftinft  tranfadiion  between  the        '  ^  ^      -^ "" 
parties ;  and  that  therefore  there  ought^  to  have  been  a  new  ^  ^-t"  1f$^l 

5.  Of  the  Exemption  of  the  Duties  upon  Contrails 
relating  to  the  Sale  of  Goods. 

Upon  the  exemption  made  in  the  ftat.  23  Geo.  3.  c.  58.  f.  4. 

relating  to  the  fale  of  goods,  (and  which  is  precifcly  the  fame  as 

'that  contained  in  the  44  Geo.  3.  c.  98.)' it  has  been  determined, 

that  an  agreement  to  indemnify  from  any  lob  on  the  rcfale  of 

U)  5  Term  Rep.  537.  lEfp.Rep.Si.S.  C.  Sec  Sionehie  r.  BM. 
5  Bur.  «6y3.  S.  P.'and  fee  the  ftat.  35  Geo.  III.  c.  63.  f  13.  ^bere  if 
is  extrefsly  provide  J  tiat  f  under  eertain  r^riaiom)  any  alteration  in  apoHej 
^r  ^/furawei  after  it  it  wecmedjta/l  not  re^mn  em  aMtionalJUaap  Jtttj. 

goods 
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goodspurchafcd  by  a  broker  for  his  principil»  need  not  be  (tamped^ 
it  being  a  eontrad  leladqg  to  the  £de  of  goods. 

Thus,  in  the  cafe  of  Curry  v«  Edenfor^  (r)  the  pbintiff,  througk 
die  medtttm  of  the  defendant  his  broker^  had  made  two  purchafes 
of  cotton,  the  one  of  50  bags  from  Batemoffi  the  other  of  40  bags 
from  Enhuifii  :  and  the  defendant  engaged  for  half  per  cent,  ta 
mdenmifj  ^e  plaintiff  from  any  lofs  on  the  refale  of  them.  ^ 

• 

At  the  trial,  before  Lord  Kenj&n^  the  plaintiff  gave  parol  evi- 
dence of  the  contraA  of  indemnity  between  kirn  and  the  defend- 
ant; and  for  further  proof  called  upon  the  defendant  to  ^ii^^v^ 
has  btok,  upon  i|Qfpe£lion  of  which  it  appeared  thai  the  defend- 
out  had  entered  a  minute  of  the  contradi  between  the  plaintiff  and 
Baiemam  and  Entmfle^  for  the  pnrchafe  of  the^cottons,  at  the  bot- 
tom of  which  had  been  written  the  letter  <<  G,"  which  was  a  pri- 
vate mark  of  the  defendant's,  and  was  ezplamed  by  his  clerk  to 
mean  guaraniee.  It  was  objeded,  on  the  parr  of  the  defendant, 
Aatjkhia  entry,  having  been  produced  as  written  evidence  of  the 
cpntrad,  oogfat  to  have  been  (lamped  by  virtue  of  the  23  Geo.  3, 
c.  58*  which  reqmres  a  ftamp  on  every  piece  of  paper  upon  which 
any  a^gieement  Ihall  be  written,  whether  the  fame  (hail  be  only 
evidence  of  the  contra£k,  or  obligatory  on  the  parties  from  its 
\6o%  a  written  inftrument. 

lliis  qneftion  was  referved  for  the  opinioi^  of  the  Conrt  of 
JTm/s  Bench^  and  upon  argument  it  was  obferved  by  the  coan- 
.  fel  for  the  defendant,  that  the  written  .entry  ought  to  have  been 
ftamped,  by  virtue  of  the  firft  fe£lion  of  the  a6i,  and  could  not  be 
eonfidered  as  coming  within  the  exemption  in  the  fourth  fedion, 
which  meant  only  contrads  relating  to  the  fale-of  goods  as  ktnveen 
mendor  and  vendee^  and  could  not  be  taken  ^to  extend  to  other  than 
the  contra£Ung  parties. 

But  the  court  were  of  opinion,  that  this  was  not  fuch  an  agree- 
ment as  was  tequired  to  be  ftamped ;  for  it  was  made  at  the. 
time  of  the  original  tontnfk  of  fale  of  the  goods,  and  related  U  th$ 
fale  of  them. 

But  an  agreement  between  merchants,  that  one  lliali  take  t 
flwtin  llie  outfit  of  adiip  and  die  adventure,  is  not  an  agreement 
for  or  relating  to  the  (Sale  of  goods,  within  the  piovifo  containiM^ 
ill  tbe  4th  fed^of  the  aj  Geo.  3.  c.  58^,(1) 

(r)  s  Tom  lUp.  ;s4.      («}  FMt  Z«f4  r.  Bmtr,  t  ETj^.  Sep-  ^03. 

1  -     '  So» 


Chap,  v.]       4gruments^  SilU,  Naei^  hfc.  14} 

« 

So»  infhe  cafe  of  JFaditMgUM  and'othcrt  t.  Bryiow  and  othen^ 
czecuiors  of  Stmmons,  (/}  which  was  ia  a^lioa  of  t^umffii^  {c9 
bitach  of  the  following  agitement : 

<<  Agreed  this  X3th  of  NovimUr  17999  .to  give  the  undemieii* 
tioned  gcBtlemen  at  the  rate  of  10/.  per  100  weighty  for  the  quan* 
cities  of  bops  as  attached  to  their  teipe&iYe  names,  tobe  ta  podieta 
and  delivered  at  WhitfiMt. 
(Signed^)  Henry  Simmons,  Wm.  Francity  all  his  growth 

Wm.  Fraticisy  &f  •  &C.  about  23  acres. 

(Here   followed  fererai    other    Henry  Simmons^  do.  a2. 

fignatures.)  (Here  followed  fereral   odier 

names  with  their  refpeAiva 
iinaiitities*) 
(Signed)  S.  F.  Waddii^oa  ft  Cb.** 

On  the  trial  it  waa  proved,  diat  it  was  caftomarj  in  JCfiir  for 
parchafers  of  hops  to  enter  into  agreemeats  while  die  hops  are 
growing  for  the  delivery  at  a  future  tim^,  and  that  when  no  paid- 
colar  time  is  fpecified  in  foch  agreements  for  the  ddiverj,  it  ia 
tinderftood  to  be  within  a  reafonable  time  after  the  hops  are 
picked  and  dried.  On  the  prodtt£Hon  of  the  above  agiccaieBt  it 
was  objedled  diat  it  could  not  be  received  in  evideaoe,  inafmacli 
as  it  was  not  damped ;  and  the  learned  judge  (0)  being  of  that 
opinion,  the  plaintiffs  were  nonfuited. 

And  the  Court  of  Common  Pleas,  upon  a  rule  to  fet  afide  the 
nonfuit,  concurred  in  opinion  inth  his  lordfliip :  the  rule  was  dicra- 
fore  difdiarged. 

Lord  Alvanley,  Ch.  J.  did,  «<  B7  this  contrad  die  vendor  ttn4 
^Aertook  to  fell  to  the  phdntiA  the  whole  produce  of  twentj«two 
acres  in  his  pofiefiUmi  and  if  he  had  fold  one  bofliel  to  any  other 
perfon,  he  would  have  been  liaUe  to  an  a&ion.  He  agreed  to 
fen  the  whole  produce  of  the  land  in  a  certain  ftate  t  the  firft 
term  of  the  agreement  isp  that  he  will  fisll  the  whole  produce  of 
the  land ;  and  the  feoond^  that  it  fliall  be  in  a  oertain  ftate  at  the 
ttee  of  delivery.  It  is  thefefore  an  agrsement  for  the  fide  ol 
gocMlat  ware^  and  merdiattdtaei  and  JmuMng  mure:  I  think  the 
agtaatMat  is  not  within  die  eaenption  of  the  ftatate.'* 

^u^].  «v  It  appears  to  me  that  die  fobjed  matter  nf  this 
agre^aent  muft  be  tjpken  widi  itference  to  the  time  at  which  the 
«iitra£l  was  made.  Now  at  that  time  the  hops  4U  notexiftin 
tiic  fU^  of  goodsj  vaiesy  an 


!»-<••<•»     «ll».V 
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Roohf  J.  <*  The  ohjeGt  of  the  legiflature  in  introducing  the 
exception  of  the  4th  fedion  was  to*  prevent  the  duty  which  hdd 
been  impofed  by  the  ift  fedion  upon  all  agreements  generally^ 
from  impeding  ordinary  commercial  tranfa£lions.  But  the  fub* 
jcBt  of  the  prefent  agreement  is  a  fpeculative  bargaiq  relative  to 
things  not  in  ejp  at  the  time  when  the  contra£i  was  made.  It 
does  not  appear  to  me  therefore  to  .fall  within  the  meaning  of 
the  exception.'* 

Chambre^  J.  "  There  is  a  little  ambiguity  in  the  terms  of  thia 
agreement,  but  that  has  been  cleared  up  by  the  parol  teftimony. 
Indeed  the  declaration  puts  the  matter  beyond  all  doubt,  for  it 
ftates  the  contraft  to  be  for  the  fpecific  produce  of  twenty- 
two  acres  of  land,  alledged  to  be  in  the  poflefiion  of  the  vendor. 
Now  the  ftatute  only  exempts  contrads  for  the  fale  of  goods, 
wares,  and  merchandifes.  But  this  contra^  gives  the  vendee  an 
intereft  in  the  whole  produce  of  that  part  of  the  vendor's  farm 
which  confifts  of  hop  grounds.  If  the  vendor  had  grubbed  up  the 
hops,  or  had  refufed  to  gather  or  dry  them,  it  would  have  been  a 
breach  of  the  contrail.  Though  I  admit  that  a  contrad  for  the 
fale  of  fo  many  hops  as  twenty-two  acres  might  produce^  to  be 
delivered  at  a  diftant  day,  might  fall  within  the  exemption  of  the 
aA«  notwithftanding  the  hops  were  not  in  the  ft^te  of  goods, 
wares,  and  merchandifes,  at  the  time  of  the  contra£);  made ;  yet 
I  caxmot  think  the  prefent  agreement  within  that  exemption,  fince 
it  gives  an  intereft  to  the  vendee  in  the  produce  of  the  vendor'f 
land/' 

So,  in  the  cafe  of  BuMton  and  another  v.  Bedall  and  another,  (v) 
which  was  alfo  an  aflioh  upon  the  following  agreement : 

**  Jofepb  and  Thomas  Bedall^  order  of  Buxton  and  Camffiji  four 
**  mules,  226  fpindles  each,  3  wheels,  16  inch  rollers,  and  one 
**  15  inch,  13  inch  fpindles,  iron  top  roller,  a  fufficient  number 
*<  of  change  pinions,  twift  wheels  from  30  to  42  teeth,  advancing 
*'  two  each  time,  a  fet  of  clearers  for  each  wheel,  leaded  and 
<<  covered.  The  wheels  are  to  be  complete  and  good  5s.  pj*  , 
<<  per  fpindle  ;  payment  half  ready  money,  and  the  remainder  in 
<*  three  months ;  a  dozen  of  change  rollers  for  each  wheel  to  be 
^  given  in.  Two  to  be  made  in  fix  weeks,  and  the  remaining  two  v\ 
eight  weeks  from  this  time. 

;<  Mancbijlir^  lith  Nov.  iSoi.         Jofipi  s^^d  Thomas  Bedall!*, 

(«)  s  Eaft  Rep.  30s. 

Thj 


The  Court  of  JEiVi^s  Bencb  were  of  opinion  ^  that  this  contrail 
did  not  come  wttbin  the  exceptionCof  the  ad,  and  therefore  ought 
tolie  ftamped,  being  a  contrail  not  for  or  relating  to  the /ale,  tnat 
to  the  mddng  of  goods,  and  for  work  and  lafooar  to  be  done.  It 
was  a  contrail  in  JUri ;  as  in  the  cafe  of  Towert  r.  Ofi^tm^  (w) 
where  the  defendant  having  befpoke  a  chariot  which  he  rcfufed  to 
take  when  it  was  made,  it  was  obje&ed  to  an  afiion  brought  to  re* 
coyer  the  value  of  it  that  the  cafe  was  within  the  ftatute  of  frauds, 
nothing  being  given  for  earned  nor  any  note  in  writing ;  but  the 
lord  chief  juftice  ruled  it  not  to  be  within  the  ftatute,  which  related 
only  to  contra£b  for  the  afiual  fale  of  goods,  which  that  was  con« 
fidered  not  to  be,  but  a  mere  etecutory  contraA  for  worK  to  be     X^  1^/^  2 


done.    That  in  the  cafe  of  Curry  v.  Edenfir^  {k)  the  agraement  re-  2  '^^*^,)L// 
latcd  to  HxfaU  of  goods  then  made.'*  ^    ^^^ '  ^'^' ' 

6.  Cf  the  Exetnftign  rf  the  Duties  tifon  Letters  pajjinf^    . 
by  the  Fq/i  bet%ueen  Merchants  and  Others^  (if a 

In  the  cafe  of  Mackenzie  j.  Banks^  (j)  which  was  a£lion  on  the 
defendant's  undertaking  to  pay  the  debt  of  his  mother,  who  was  in 
trade*  The  debt  arofe  in  the  courfe  of  her  bufinefs,  which  the  de* 
fendant  aflifted  her  in  carrying  on,  though  without  any  (hare  in 
it.  The  evidence  of  the  undertaking  was  a  letter  written  by  the 
defendant  to  the  plaintiff.  And  the  queftion  was,  whether  it 
ought  (x>  have  been  ftamped,  as  all  agreements  in  writing  are  re- 
quired to  be  by  the  23  Geo.  III.  c.  58.  **  whether  the  writing  he 
*<  only  evidence  of  the  contraA,  or  obligatory  upon  the  parties 
**  from  its  being  a  written  indrument ;!'  or  whether  this  letter 
came  within  the  exception  of  the  3a  Geo.  III.  c.  5 1.  f.  i.  by  which 
it  is  provided  that  the  firft  mentioned  2&  <<  (hall  not  extend  to 
<*  make  liable  to  the  faid  ftamp  duty  any  letter  pafling  by  the  poft 
•*  between  mer chants f  or  other  perfons  carrying  on  trade  or  commerce  in 
^  this  kingdom^  refiding  at  50  miles  diftance  from  each  other.** 
At  the  trial,  the  letter  had  been  received  in  evidence  unftamped  by 
Lord  Kenyan^  Ch.  J.  and  the  plaintiff  obtained  a  verdiA. 

A  motion  was  afterwards  made  to  fet  afide  the  verdl£l,  on  the 
ground  that  the  letter  did  not  fall  within  the  terms  of  the  exception 
in  the  latter  ftatute.  And  it  was  argued  that  the  defendant  was 
neither  a  merchant  or  trader :  he  had  no  concern  in  his  mother's 

(w)  I  Sira,  50*.  et  ante  9a.  (x)  Vide  ante  14a.  0)  5  ^^^ 
Rip.  176. 

Vol.  J.  L  bufinefs: 
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bufinefs.  The  letter  was  not  written  by  him  as  agent  for  his  mother^ 
in  which  cafe^  perhaps,  the  ezlceptibn  might  have  extended  to  Yjam^ 
but  in  his  own  individual  charader  to  pay  the  debt  of  another.  His 
promife  therefore  was  like  that  of  any  other  indiflerent  perfon^The 
legiflature  only  intended  to  prote&perfonsy  whofe  ordinaiy  Imunefs 
led  them  to  write  to  each  other  in  the  courfe  of  their  own  particular 
callings.  Aperfon,  who  was  not  a  trader^  although  he  wrote  a  let-^ 
.^r  concerning  fome  trading  contrary  would  not  be  within  the 
words  or  meaning  of  the  exemption. 

Per  Curiam*  ^<  It  appears  in  evidence  that  the  defendantMid  carry 
on  the  bufinefs  for  his  mother,  and  that  this  debt  arofe  in  the  re- 
gular  courfe  of  the  trade.  And  therefore  any  lettei  written  by 
him  on  account  of  that  very  trade^  whereby  he  bounA  himfelf  to 
another  tradefman,  may  fairly  be  conftrued  to  fall  within  the  let« 
ter  and  fpirit  of  Che  a£t ;  which  meant  that  the  correfpondence  of 
merchants  and  tradelmen  at  a  diftance  from  each  other,  on  the 
faith  of  which  they  had  confiderable  dealings,  Ibould  not  be  fet« 
tared  with  ftamps.'^ 


PART 


PART  THE  SECOND. 
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FAHTIBS   TO    A  CONTRACT,  AND  THEIR 

R£PR£SBNTATiy£8|  ^C. 


la  lliis  part  of  t)ie  Work  it  i$  btended  to  fliow  whtt  perfoiii 
maj  or  may  not  contraA  and  hiad  tfaemfehrcsy  or  others  for 
whom  they  contra£t ;  and  alfo  bow  far  the  reprefentativea  of 
the  coDtrading  parties  are  bound  by  the  contraA  of  the  per- 
fona  whom  they,  reprefent*  The  (ubjeBt^  ibat£on,  will  be 
treated  in  the '  following  order : 

t.  OfhffaMs. 

%.  Of  Married  Women  ;  and  of  the  Hujband^s  Uabiliiy  U 
Contra^  made  by  the  Wife  before  and  after  Marriage. 

3«  Cf  Mafter  and  Servant. 

4.  OfFrinciped^  Fa£tor^  and  Agent. 

$.  Of  Agents  ofCovemment^  ^a 

6.  Of  Partners. 

y.  Of  Owners  and  Mq/iers  of  SbifSy  and  tf  Seamen. 

B.  Of  Parifo  Officers. 

9.  OfTruJtees. 
lo.  Of  AJftffiees  (fa  Bankn^t. 
!!•  Of  Etceeutcrs  and  Admini/lrators. 


h  %  CHAPTER 


V4S  0/ Cititraas  tmfb  Infants,  [Part  II. 


CHAPTER  I. 


I.  0/  Coniraffs  tvitb  Infantu 


BY  the  common  law  a  perfon  is  called  an  infant  till  the  age  of  2i 
yeara.  [a)  And  all  contrads  with  infant8>  except  for  necet 
faries»  are  either  void  or  yoidabtc :  {b)  the  reafon  of  which  isj  the 
indulgence  the  law  has  thought  fit  to  give  infants,  who  are  fup- 
pofed  to  want  judgment  and  difcretion  In  their  contra£ls  and  tran- 
jadions  wifcfa  others,  and  the  care  it  tadces  of  them  in  preventing 
them  fiom  being  impoied  upoa  or  overreached  by  perfons  o(  more 
years  and  experience,  (r) 

Therefore,  if  an  infant  be  ifl  trade,  and  contraft  a  debt  in  buy- 
ing 90ods»  &c.  for  his  trade,  it  is  not  recoverable  againft  him, 
>  though  he  thereby  gains  his  living. 

Thus,  in  the  cafe  of  Whittingham  v.  i////,  {d)  whidi  was  aA«£UoQ 
of  affUm^  for  goods  fold  ;  the  defendant  pleaded  that  ht  was  an 
infant :  the  plaintiff  replied  that  the  goods  were  for  the  necefiary 
diet  and  appard  of  the  defendant  and  his  family ;  the  defendant  re^ 
joined  that  he  kept  a  mercer's  (hop  at  Sbtiw^urj^  and  hoi^t  the 
goodis  to  fell  again,  and  traverfed  that  he  bought  them  pn  necef-^ 
fario^  &c.:  the  plaintiff  thereupon  demurred.  And,  after  argu- 
menty  it  was  adjuged  for  ^  pbttntiff.  But  afterwards,  upon  a 
writ  of  error,  the  judgment  was  reverfed.  Etper  Curiam  :  w  Thia 
buying  for  the  maintenance  of  the  defendant's  trade,  though  he 
gain  thereby  his  living,  fliall  ndt  bind  him,  for  an  infant  fliall  not 
be  bound  by  his  bargain  for  any  thing  but  for  faj6  neoeSty,  vc^ 
diet  and  apparel,  or  neceffary  learning.'' 

But  it  is  faid,  {i)  Mr.  Baron  Clarke  in  fuch  an  adion  before  him, 
where  the  defendant  gave  his  non-age  in  evidence,  it  appearing  he 

{a)  Co,  Lit.  171.  h.  \{h)  Com.  Dig.  tit.  EnFant,  B.  5.  C.  a* 


(c)  Bac,  jUr,  tit.  Infiincy  and  Age,  I*  3.' 


Cn.  Jac.  494.  2  Roi  Rep,  45.      S<e  a!fi  x  Rgl^Ahr.  739  L  15* 
Dj,  104  *.  n.  13,  S.  C.        {$)  Bui.  N.  f,  154. 

had 


r 
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kadbeen  let  apiaa  fium»  and  bought  flieep  of  the  plabdff  in  the 
way  of  fannkigt  direded  the  jury  to  gire  a  TcrdiA  for  the  plain* 
tifft  and  faid  he  thought  the  law  ought  not  to  put  it  in  the  power 
of  infanta  to  isipofe  upon  the  reft  of  the  world.  And  the  [SctUh 
hw  18  agreeable  to  this  determination.  (/) 

Howerery  in  the  cafe  of  WJfjvmll  v.  Cbampimt  {g)  La^  Ch.  J, 
rukdy  ^  That  goods  ient  to  the  defendant,  who  had  fet  up  a 
ihop  in  the  country,  could  not  be  recorered  for  as  neceflariesy  he 
appearing  to  be  aninfant^  for  thelaw  wiUnotfufferhimtotradcj 
which  may  be  his  undoing.** 

S09  in  the  cafe  of  Dilk  r.  KnghUj^  {£)  which  was  an  a£Hon  of 
offumffi  to  recover  a  fum  of  money  due  for  work  and  labour.  On 
the  trial,  it  appeared,  that  the  plainriflT  was  a  writing  painterj  and 
the  defendant  a  glazier  and  painter,  and  the  work  was  done  by  the 
plaintiff  in  the  Way  of  his  trade,  hi  painting  and  gilding  letters  for 
die  defendants  cuftomers*  It  alfo  appeared  that  the  defendant  was 
an  infant. 

On  the  cafe  being  opened.  Lord  Kmpn^  Ch.  J.  oxprefled  an  opi- 
nion that  die  adion  was  not  maintainable^  the  plaintiff's  coun* 
fel  baring  admitted  the  infancy. 

It  was  contended  by  the  plaintiflfs  counfel,  that  thofe  things 
were  to  be  deemed  neceffaries  by  which  an  infant  gained  his  living : 
that  in  the  prefcnt  cafe  the  defendant  carried  on  trade  on  his  own 
account,  and  the  work  having  been  done  for  his  cuftomers,  for 
which  he  himfclf  had  been  paid,  and  whereby  he  livedf  was  to 
be  deemed  neceflaries  for  which  he  (hould  be  liable. 

Per  Lord  Ktnjmy  Ch.  J.  <<  The  law  will  not  aUow  an  infant  to 
trade.  The  fubftratum  of  the  prefcnt  a£lion  is,  therefore,  that 
which  by  law  cannot  be  done.  No  aAion  can  therefore  be  main* 
tauned  for  work  done  in  the  courfe  of  it.^ 

And  the  rule  of  law  is  faid  (f )  to  be  the  fame  in  regard  to  a  debt 
incurred  in  repairing  houfes  belonging  to  an  infant. 


fant,  except  for  neceffaries,  is  voidable  by  the  infant. 


So,  a  bill  of  exchange  or  other  written  contra£t  made  by  an  in*  vf     i    j 

Thus,  in  the  cafe  of  WUlims  v.  W.  Harrifon  and  R.  Hamfm^  ^U-  (f^vKpCvi  \ 
(i)  which  was  an  adion  brought  upon  a  bill  of  exchange  drawn 


(/)  Vide  ErfiM%Pruuipk$,  L  \.  iU'J.f.  21. 

\g)   Sira.  1083.         (i)  2  Eff.  Rep  480. 

(i)  3  ^a/i.a96.  Sed quart,  vide,  3  But.  1717.  a  fiu^.  69. 

Jjk)  Carth.  160.  Holt.  359.  S.  C. 

Li 
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by  the  defendants,  and  prdtefted  fot  non-payment.  R*  Harrifin^ 
one  of  the  defendantSi  pleaded  infancy  in  bar ;  to  which  the  plain-* 
tiff  demurred,  upon  the  ground  that  infancy  was  no  bs^  to  this 
a^ion,  it  being  founded  on  the  cuftom  of  merchants. 

But  the  court,  without  argument,  over-ruled  the  demurrer^ 
for  they  clearly  held,  '<  that  infsmcy  was  a  good  bar  notwith- 
ftanding  the  cullom }  for  here  the  infant  is  a  trader,  and  the  bill 
6f  exchange  was  drawn  in  the  courfe  of  trade,  and  not  for  any 
neceflaries  \  fo  judgment  was  entered,  that  the.  plaintiff  NU  cafiat 
per  Billam  verfus  R*  Harrifon* 

.  And  Holt,  Ch.  J.  cited  a  cafe,  ^<  Tliat  where  an  infant  keeps  a 
common  mn,  yet  an  adion  on  the  cafe  upon  the  cultom  of  inns 
will  not  lie  againft  him,  which  is  ftronger  than  th^  principal 
cafe." 

• 

But,  although  a  bill  be  drawn,  indorfed,  or  accepted,  by  a  per^ 
fon  under  age,  it  will  neyerthelcb  be  valid  againft  all  other  per* 
fons  who  are  competent  parties  to  the  inftrument.  (/) 

If  an  infant  fubmit  a  matter  to  arbitration9  and  an  award  is  made 
againft  him,  he  may  perform  the  award,  or  avoid  it  at  his  dedion^ 
as  he  may  all  other  his  contrads.  {m)  ^  s 

A  cbntrafl  made  with  an  infant  cannot  be  converted  ^itp  a  tort 
fo  as  to  make  him  liable  in  that  form  of  aAion. 

Thus,  if  one  deliver  goods  to  an  infant  upon  a  contrad,  &c. 
knowing  him  to  be  an  infant,  he  (hall  not  be  ch^rgeable^in  trover 
and  converfion,  or  any  other  adion  for  them }  for  the  infant  is 
not  capable  of  any  contrast ^  hutfornecejfar'us i  therefore^  fuch  deli* 
very  is  a  gift  to  the  infant :  but  if  an  infant  without  any  contrail 
wilful' y  rakes  away  the  ^oodsof  another,  trover  lies  againft  ^him : 
it  is  alfo  faid,  that  if  he  take  the  goods  under  pretence  that  be  is 
of  full  age,  trover  lies,  becaufe  it  is  a  wilful  and  fraudulent  trtf- 
pafs.  [ti) 

So,  in  the  cafe  of  Jennings  v.  Rundail^  (#)  which  was  a  fpecial  ac- 
tion on  the  cafe  in  tort  /  and  the  plaintiff  declared  that  at  the  de- 
fendant's requeft  he  had  delivered  a  mare  to  the  defendant  to  be 
moderately  ridden,  but  that  the  defendant  malicioofly  intending. 
Ice.  wrongfully  and  iojuriouily  rode  the  mare  fo  that  ihe  Wias  daf- 

(/)  Taylor  v,  Croker,  4  J^.  Rep.  187^    See  alfo  1  Ath  181,  a. 

(m)  Eac^  Mtf  tit*  Infancy  and  Age,  L  3. 

\n)  Sit  iSidfit^  iLev.it^*  KeL^^.^i^.      {0) S  TVnu.  Rep.'^lS*- 

$  maged^ 
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maged,  &c.    It  was  holdeD,  that  the  defendant  might  plead  hit 
infancy  in  bar,  the.  afUon  being  founded  on  a  contrad. 

And  Lord  Kenyan,  Ch«  J.  faid :  «<^  The  law  of  England  has  verj 
wifely  proteAed  infants  againft  their  liability  in  cafes  of  contr^ ; 
and  the  prefent  cafe  is  a  (bong  inftance  to  (how  the  wifdom  of 
that  hw.  The  defendant,  a  lad,  wi(hed  to  ride  the  plaintiff's 
mare  a  (hort  journey ;  the  plaintiff  let  him  the  mare  to  hire ;  and 
in  the  coorfe  of  the  journey  an  accident  happened,  the  mare  be- 
ing (trained ;  and  the  que(tion  is,  whether  this  adion  can  be  main- 
tained  ?  I  am  clearly  of  opinion  that  it  cannot }  it  is  founded  on 
a  contrad.  If  it  were  in  the  power  of  a  plaintiff  to  conrert  that, ' 
which  arifes  out  of  a  contraS,  into  a  torti  there  would  be  an  end  of 
that  prote&ion  which  the  law  aiibrds  to  infants*  '  Lord  ManjfieU^ 
indeed,  frequently  faid  that  this  prote£lion  was  to  be  ufed  as  a* 
(bield,  and  not  as  a  fword  ^  therefore  if  an  infant  commit  an  affault, 
or  utter  dander,  God  forbid  that  he(bould'  not  be  anfwerable  for 
it  in  a  court  of  juftice.  But  ithere  an  infant  has  made  an  impro* 
▼ident  contra£l  with  a  perfon  who  has  been  wicked  enough  to  con- 
tra£l  with  him,  fuch  perfon  cannot  refort  to  a  court  of  law  to  en- 
fbree  fuch  contra£i«  And  the  words  ^  wrongfully,  injurioufly, 
**  and  malicioufly,**  introduced  into  this  declaration,  cannot  vary 
this  cafe.* 

Gnji,  J.  ^  I  am  ^f  the  fame  opinion.  In  the  pafe  of  Manby 
y.  Scott,  [p)  this  diftindion  was  taken,  that  if  the  a£lion  againft 
an  infant  be  grounded  pn  4  contra£t  the  plaintiff -ihall  not  conyert 
it  into  a  tort  ',*  If  one  deliver  goods  to  an  infant  on  a  contrail  know- 
ing him  to  be  an  infant,  the  infant  (hall  ndt  be  charged  for  them 
in  trover  and  converfibn  ;  for  by  that  mean  all  infants  in  England 
would  be  ruined.''  A  very  few  years  after  the  deciGon  of  that  cafe 
the  csL(e  of  John/on  v.  Pye  [a)  arofe,  -according  to  one  report  of 
which  (r)  Lord  Ch.  J.  Keeling  exprefl^d  great  indignation  at  the 
attempt  to  charge  an  infant  in  tort,  for  that  which  was  the  founda- 
dation  of  an  zOdon  of  e^umpjtt ;  he  faid,  <<  The  judgment  will  (lay 
<*  for  ever,  elfe  the  whole  foundarlon  of  the  common  law  will  be 
<<  (haken ;  for  this  was  but  a  llipi  and  he  might^have  pleaded  his 
minority  here." 

But,  an  ad  ion  oi  oJfuw^tt^VA  He  agsunft  an  in&nt  to  recovei 
iponey  embezzled  by  him. 

{p)  X  Sid.  129.  et  ante  150.        {q^  \Keb,  905.         (r)  Il>id. 

L4  Thus, 
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>  TluMj  in  tlie  cafe  of  Brifttm  arid  others,  affignees,  &c.  v.  Eafl^  ' 
mafjf  {:)  whieb  was  an  adion  of  ajjum^  for  money  bad  and  r§^  ; 
gtivii  to  tlie  ufe  of  the -bankrupts  befoce  jCfaey  became  baAfcrupca.. 

The  defendant  had  been  apprentice  to  the  bankrupts,  who  vert 
merchants,  and,  during  his  apprentice flrip,  had  been  entrufled 
by  them  to  make  entries  at  the.  cuftom-houfe,  and  pay  other 
fums  of  money  on  their  account.  He  had  frequently  charged 
larger  foms  of  money  than  thofe  he  actually  paid,  and  the  prefent 
^idion  was  brought  to  recover  back  the  orer-charges. 
^  The  defendant  attempted  to  defend  himfelf j  on  account  of  hit 
'  being  an  infant  at  the  time. 

Lord  Ktnym^  Ch.  J.  faid,  <<  The  queftion  was  new,  and  had  not 
been  decided  ;  but  he  was  of  opinion  that  this  afiion,  though  injorm 
arifing  ix  conttaBu^  in  fadi  arofe  ex  deliBo^  and  as  he  could  not  have 
defended  himfelf  by  reafon  of  his  infancy  if  an  adion  of  trover  hzA 
been  brought  for  the  money,  fo  he  ought  not  to  be  permitted  to 
defend  himfelf  on  that  ground^  in  this  a£tion.'' 

The  plaintiffs,  however,  proved  that  the  defendant  acknowledged 
the  fraud,  and  promifed  payment  after  he  came  of  age,  fo  that  the 
point  was  not  determined ;  the  plaintiffs  obtaining  a  verdiA  on  thi^ 

evidence. 

« 

t 

As  to  the  zOiS  of  infants  being  void  or  voidable,  it  is  faid,  (<) 

^       ^  there  is  a  diverfity  between  an  a£)ual  delivery  of  the  thing  con* 

^  vc-i^ckid^        traded  for,  and  a  bare  agreement  to  deliver  it  only,  that  the  firft 
^v^ .  35  •  is  voidable,  but  the  laft  abfolutely  void  j  as  if  an  infant  deliver  s^ 

)iV  f^** '         horfe  or  a  fun  of  money  with  his  own  hands,  this  is  only  voidable, 
l^u  S  '  and  to  be  recovered  back  in  an  adion  of  account.  But  if  an  infant 

agrees  to  give  a  horfe^  and  does  not  deliver  the  horfe  with  his  hand^ 
and  the  donee  takes  the  horfe  by  force  of  the  eift,^e  infant  fliali 
have  an  a£lion  of  trefpafs,  for  the  grant  was  msgoiyVoid. 

It  is  alfo  laid  down  as  a  general  rule,  {u)  that  infancy  is  a  per- 
fpnal  privilege,  of  which  no  one  can  take  advantage  but  the  infant 
himlelf }  and  therefore,  though  the  cpntra£l  of  the  infant  he  void* 

(s,  Peah's  Cai.  N.  P.  213,   1  EJh,  R^,  172,  S.  C. 

it)  Bac  Abr.  tit.  Infancy  and  Age,  1.  t.  And  fee  Perl,  f.  12.  \^ 
Rot.    Ibr.  720.  1.  ^.  z  Rol.  Rep.  408.  Lateb.  10. 

(u)  \  Skew.  17 1.  3  M9d.  34?.  Seeaj/o  Ba^,  Air.  tit.  Infancy  and 
Age,  I  4, 
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Mcf  yet  it  fliall  biad  the  perfon  of  full  age ;  for  being  an  ininU 
geoce  which  the  law  allows  infants^  to  prote£k  and  fecnre  them 
from  the  fraud  and  impofition  of  others,  it  can  only  be  intended 
for  their  benefit,  and  is  not  to  be  extended  to  perfons  of  full  age 
vAo  are  prefumed  to  a£l  with  fufficient  caution  and  fecurity ;  and 
were  it  ocherwife,  this  privilege,  inftead  of  being  an  advantage 
to  the  infant,  might  in  many  caCps  turn  greatly  to  his  detriment. 

Therefore  it  hath  been  adjudged,  (v)  that  if  an  infant  let  a  houfe 
to  J,  S.,  an  adult,  referving  rent ;  and  the  rent  be 'in  arrear,  the 
infant  may  diftrain  for  the  rent,  or  bring  an  a£lion  of  debt; 
theugh  it  Aottld  be  objefted  that  fuch  a  contra^,  is  not  recspnft^L 

Soi  where  an  infant  brought    an  aflion  on  the  cafe  bytdbst 
guardian,  and  let  forth,  (tv)  that  (he  gave  the  defendant  loAianA 
put  her&lf  to  be  her  fenrant  for  (even  yesw s,  and  that,  m  confidfhM 
tion  thereof,  the  defendant  promifed  to  find  her  with  all  ncodEM 
ries,  fave  only  apparel,  and  likewife  promifed  to  teach  her  to  fing 
and  to  dance ;  and  that  the  defendant,  within  the  time  turned  her 
out  of  the  houfe,  and  did  not  teadi  her  to  fing  and  dance  i  wbdfe- 
upon  there  was  judgment  by  default j  and  a  writ  of  enquiry  of 
dams^s :  it  was  moved  to  ftay  the  filing  of  the  writ  of  enquiry 
becaufe' here  was  no  confideration,  the  agreement  not  being  re- 
ciprocal ;  \mt  the  court  held,  that,  though  the  contra£^  might  be 
void  as.  to- the  infant,   yet  it  bound  her  miftrefs,  who  was  of  full 
age  i  and  therefore  ordered  the  writ  of  inquiry  to  be  filed* 

So,  where  an  infant  brought  an  aAion  of  ajfum^^  by  his  guard- 
ian^  and  declazed,  (at)  that  whereas  the  defendant  entered  into  his 
clofe,  and  cut  his  grafs  \  that  in  confideration  the  plaintiff  would 
permit  him  to  make  it  into  hay,  and  carry  it  away,  the  defendant 
promifed  to  give  him  fix  pounds  for  it*  To  this  declaration  the 
defendant  demurred,  upon  the  ground  that  there  was  no  legal  confix 
deration  to  fupport  the  promife ;  for  the  infant  was  not  bound  by 
his  permiflion,  but  might  fue  the  defendant  for  the  trefpafs  not- 
withftanding.  The  court,  however,  gave  judgment  for  the  plains 
Uff. 

So,  In  a  fimilar  aAion  upon  a  promife  to  pay  the  plaintiff,  an 
infant,  the  value  of  certain  land,  in  confideration  that  he  woutl 
fuffer  the  defendant  to  hold  and  enjoy  it,  after  the  death  of  A.  to 

(v)  I  Std.  446.  I  Mod.  S5.        (<y}  t  5fJ.  446.  a  KA.  (Jsj* 

tlie 
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the  time  of  his  full  age ;  the  plaintiiFhad  judgment,  although  it 
was  agreed  that  he  was  not  bound  by  the  contra£tf  (jr) 

So>  on  a  promife  to  an  infant  to  do  fuch  an  a£t,.  in  conGdera* 
tion  that  the  infant  promifed  to  pay  fuch  a  fum ;  in  an  adion 
of^^m^/by  the  infant^  he  had  judgment,  though  the  money 
was  not  paid ;  for  the  court  held,  that  the  infant's  promife  ¥ras 
only  voidable  at  his  own  ele£lion|  and  not  at  the  eleAion  of  him  to 
whom  it  was  made<  (?() 

'  So,  if  a  man  of  full  age  and  a  female  of  fifteen  promife  to  inters 
marry,  and  after  requeft  by  her,  he  marries  another  woman,  an 
afiion  on  the  cafe  lies  againft  him  for  the  violation  of  the  contrad  | . 
for  though  it  was  obje&ed  that  this  was  nuium  paBum  and  not 
reciprocal,  as  the  man  could  not  compel  her,  being  an  infant,  to 
perform  her  promife,  yet  being  voidable  as  to  herfelf  only,  as  fhe 
finds  it  for  her  benefit,  it  (hall  bind  hin\,  being  of  full  age.  {a) 

If  an  infant  lofe  money  at  play,  which  the  winner  takes,  fuch 
taking  is  a  converfion,  and  trover  and  converfion  lies  for  the  infant 
for  the  fum  fo  received;  but  if  the  infant  had  won,  he  might  have 
retained  the  money,  and  no  adion  would  have  laid  againft  him 
forit-{*) 


Of  Contrails  for  Necejfarlesn 

It  is  clearly  agreed  in  all  the  books,  that  if  an  infant  makes  a 
contrad  for  neceflaries  it  is  neither  void  nor  voidable,  {c)  Indeed^ 
if  this  could  be  done,  it  is  truly  obferved  {d)  <<  that  miferable  muft 
the  condition  of  minors  be ;  excluded  from  the  fociety  and  com- 
merce of  the  world  ;  deprived  of  neceflaries,  education,  employ- 
ment, and  many  advantages,  if  they  could  do  no  binding  afis. 
Great  inconvenience  mufl:  arife  to  others,  if  they  were  bound  by  noi 
ad.  The  law  therefore,  at  the  fame  time  that  it  protefis  their  in^- 
becilityand  indifcretion  from  injury  through  their  own  impru- 
dence, enables  them  to  do  binding  ads  for  their  own  benefit,  a94 
without  prejudice  to  themfclves,  foip  the  benefit  of  others.*' 

(jf)  a  Sid,  IC9.  {%)   I  Sid.  41.   1  Keh.  i. 

{a)  2  Stra.  937.  Fitzg.  175. 279.         (^)  Cited  in  iStra.  937.  Fiizg.  279, ' 

[f)  Cg.Lit,  172.  a.  [d)  Pn  Lord Ma»ffcldy  3  B^r.  iSoi.  . 

Th^refora 


C3iap.L] 


Of  (kntraSs  tviih  bfafOs. 


'55 


Therefore  if  an  infant  contrafis  for  his  neeeflary  diet^  appard, 
wafiiingi  lodging,  or  education,  it  (hall  bind  him.  {e) 

So,  if  he  contra^ift  for  phjlic,  or  for  hb  cure  with  a  furgeoii 
when  he  is  wounded.  (/) 

So,  if  he  be  a  honfekeepcr  and  cohtra£t8  for  neceflarics  for 
himfelf,  his  wife,  and  family,  {g)  But  an  infant  is  not  liable  for 
neoeflaries  provided  in  order  for  his  marriage.  ())) 

So,  a  contra^  to  pay  fo  much/^r  annum  for  his  diet  and  fchool- 

So»  a  promife  by  an  infant,  in  confideration  that  A.  had  ezpend* 
ed  7/.  for  his  diet  and  teaching,  to  pay  him  that  fum.  {k) 

Inftmfling  an  infant  in  a  ufeful  trade,  feems  to  faU  within  the 
dc&ription  of  neceffaties*  (/) 

A  captain  in  the  army,  being  under  age,  is  liable  to  pay  for 
a  liYcry  ordered  for  his  fenrant,  as  neceflaries,  but  not  for  cock- 
ades  ordered  for  the  foldiers  of  his  company* 

Thus,  in  the  cafe  of  Hands  r.  Slamj^  (m)  which  was  an  aAiotn 
for  goods  fold  and  delivered,  it  appeared  that  the  goods  in  queftion 
were  a  livery  for  the  defendants  fervant,  who  was  a  captain  in 
die  army,  and  cockades  for  fome  of  the  foldiers  belonging  to  his 
company,  which  were  fumiihed  by  the  plaintiff  at  the  defendant's  ' 
requeft.    The  defendant,  who  was  a  minor,  relied  upon  his  in* 
fancy,  inlifting  that  the  goods  in  queftion  were  not  within  the 
^dcfcriptijgi^^o|jcccffdries ;  for  which  only  he  was  liable.    BuU^ 
^   ^SiSiBUny^n,  before  whom  the  caafe  was  tried,  left  it  to  the'jury 
to  confider  whether  the  livery  for  a  fervant  were'^not  neceflary  and 
foitable  to  the  plaintiff's. degree,  and  the  cockades  a  neceffary  ex* 
pence  incidental  to  his  fituation ;  and  the  jury  being  of  opinion 
that  they  were,  found  a  verdid  for  the  plaintiff. 

Bi^t  a  motion  for  a  new  trial  was  afterwards  made.  The  court, 
however,  were  of  opinion,  that  the  livery  for  the  defendant's 
fervant  was  neceflary  to  the  defendant's  (lation  in  life ;  but  that 
the  cockades  cindd  npt  come  within  that  defcription. 

Lord  Kenyan  Ch^  J.  faid,  <<  The  cockades  cannot  be  con- 
fidered  as  neceflaries  for  the  defendant,  and  ought  not  to  have 

(/)  Co.  Lit.  173.  a*  Sir  W.  Jomt^  146. 18a.    i  Rot.  Aln  729.  /.  5. 6. 
30.  35.     Latch.  157.     />jf.  104.  b.  in  marg.  1  Sid.  lis.  Mar,  40. 
(//  Co.  Lit.  1 7a  a.  Pal.  528. 

{j^)iSid.nt.    Cart.2\$.    iStita.\6%.        (A)  Ibid, 
(i)  I  RiA.  Ahr.  729  /.  35.    Pa/.  5»i-        (')  Sir  W.  Joaa.  i8a. 
(/)  S€4  I  Wooa'efoB**  Lec.  402.  n.f. 
{m)  8  Term  Refu  578.     Sa  al/o  Cart  aij. 
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been* included  in  the  damages;  though  it  cannot  be  worth  the 
defendant's  while  to  be  at  the  expence  of  another  trial  to  apportion 
the  damages*  But  as  to  the  other  article  fumilhedy  namclj^  (he 
livery,  I  cannot  fay  that  it  was  not  neceflary  for  a  gentleman  in 
the  defendant's  (ituation.to  have  a  fervant  i  and  if  it  wei3p  proper 
for  him  to  have  one,  it  was  equally  neceflary  that  the  fenrant 
ihould  have  a  livery.  The  general  rule  is  clear,  that  infants  are 
liable  for  neceflaries  according  to  their  degree  and  ftatipn  in  life. 
This  defendant  was  placed  in  a  fituation  which  required  fuch  an 
attendant*  Therefore,  however  inclined  I  am  in  general  to  pro- 
ted  infants  againft  improvident  contra£is,  I  think  that  this  cafe 
falls  within  the  fair  liability  which  the  law  unpofes  on  infants  of 
being  bound  for  necefiaries«  which  is  a  relative  term,  according  to 
their  ilation  in  life/' 

In  an  cafes  it  muft  appear  that  the  articles  fumiflied  were 
actually  neceflary,  and  fuitable  to  the  infant's  eftate  and  condi- 
tion, of  which  the  court  and  jury  will  determine;  (ii)add  the  law, 
diftinguilhes  between  perfona  as  to  the  fitneCi  of  neceflaries ;  as^ 
for  inftance,  between  a  nobleman  and  a  gentleman's  fon ;  ib 
alfo,  as  to  the  time  and  place  of  education ;  as  at  fcbool^  Oxfmt^ ' 

and  the  inns  of  court,  {fi) 
§ 
An  infant  who  lives  with,  and  is  properly  maintained  by  her  pa- 
rent, cannot  bind  herfelf  to  a  ftranger  for  neceflaries. 

Thus,  in  the  cafe  of  BamMJge  v.  Pickering,  (p)  which  was  an 
a&ion  for  feathered  caps,  and  •ther  ornamental  apparel  fold  to  the 
defendant,  who  at  the  time  of  the  fale  was  an  infant,  and  lived 
with  her  mother. 

Gould  Juft.  faid,  *^  If  an  infant  lives  with  her  parent,  who  pro- 
vides fuch  apparel  as  appears  to  the  parent  to  be  pfoper,  fo  that 
the  child  is  not  left  deftitute  of  cloathsj  or  other  real  neceflaries  of 
life,  I  apprehend  that  the  child  cannot  bind  herfelf  to  a  ftranger 
even  for  what  might  otherwife  be  allowed  as  neceflaries :  for.  na 
man  (hall  take  upon  him  to  di£tate  to  a  parent  what  cloathing  the 
child  ihall  wear,  at  what  time  they  (hall  be  purchafed,  or  of  whom. 
All  that  piuft  be  left  to  the  difcretion  of  the  father  or  mother. 
And  as  there  is  not  here  any  pretence  but  that  the  child  was  de» 
ccntly  provided  for  by  the  mother,  I  ihink  we  (hould  give  nQ 

{n)  Bac.  Mr.  tii.  Infancy  and  Age,  I.  i.  Cmr.  Dig.  //^  Enfant,  B.  5. 
Cro.  £11%.  583. 
(p)  Vide  Can.  a  15.  (^)  2  BL  Rep.  13^1. 
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^cmmtenance  to  fucfa  perfotis  as  inveigle  young  women  into  extra- 
Tagance  under  the  pretext  of  fumiihing  them  with  necefiaries^ 
without  the  previous  confent  of  the  parent*" 

S09  it  is  incumbent  on  a  tradefman  before  he  trufts  an  infant 
with  what  may  appear  to  be  neceflatiesi  to  enquire  whether  he  is 
provided  by  his  parents  or  friends. 

Thus,  in  the  cafe  of  Ford  v.  FoihergUl  {q)  which  was  an  adion 
tXaffun^  for  work  and  labour  as  a  tailor.  The  fads  were  thefe  \ 
Alt  defendant^  being  under  age,  came  to  the  houfe  of  the  plaintiff, 
in  company  with  a  gentleman  who  was  previouily  a  cuftomer  of 
his,  and  ordered  a  coat,  waiftcoat,  and  two  pair  of  breeches,  which 
were  to  be  fent  to  the  Grecian  Caffee-hwift^  and  were  accordingly, 
£ait  there.  ^ 

The  defendant  proved,  that  at  this  time  he  was  provided  by  his 
Atfaer  widi  all  things  neceflary  for  his  fupport.  He  had  been 
veiy  cactravi^ant,  and  his  father  had,  in  the  courfe  of  the  year 
1 793,  .when  this  debt  was  contraded,  paid  many  other  debts  coo- 
tiaded  with  odier  tailors  to  a  large  amount. 

Lord  Kenyon  Ch.  J.  faid,  <<  Nothing  is  clearer  in  the  law  than 
that  an  infant  cannot  contrad  a  debt  except  for  neceflaries.  It  i^ 
abfolutely  ncceflary  diat  be  fliould  have  die  power  of  making  that 
contraO,  otherwife  he  would  ftarve.  As  to  the  plaintiff  not 
knowing  his  fortune  it  is  no  ezcufe  ;  it  was  incumbent  on  him 
to  enquire  into  that,  and  to  prove  it  to  the  jury.  Whether  he 
was  living  with  his  father  or  not|  the'perfon  who  dealt  with  him 
was  bound  to  enquire  and  know  who  he  was.  He  was  living  at 
a  cofiee-houfe,  itfelf  no  mark  of  a  wary  difpofition }  the  plabtiff 
fhould  have  enquired  there,  and  gone  to  his  father  and  enquired 
of  him  whether  he  was  in  want  of  thefe  cloaths.  Circumftanced 
as  this  cafe  is,  fuch  an  enquiry  ought  to  have  been  made.** 

If  an  in£ant  comes  to  a  ftranger,  who  ihftruds  him  in  learning, 
and  boards  him}  there  is  an  implied  contrad  in  law,  that  the  pafty 
iliall  be  paid  as  much  as  his  board  and  fchooUng  are  worth ;  but 
if  the  infant,  at  the  time  of  his  going  there,  was  under  the  age  of 
difcretion  or  if  he  were  placed  there  by  a  guardian,  'or  friend, 
who  agreed  to  pay  for  his  board  and  education,  the.  party  that 

{7)  PtMle't  Caf,  N.  P.  229.     I  Eff.  jRif.  211.  S.  C. 
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boarded  bim  has  no  temedy  agamft  the  infant^  but  ntift  refort  t^ 
the  perfon  with  whom  he  agreed,  (r)  ^ 

It  is  alfo  faid,  {s)  <<  that  it  hath|  of  late  yeatSi  beeh  feveral  timet 
leteiminedy  that  where  a  parent  or  relationi  &€•  places  an  infant 
at  a.boarding  fchooli  the^  credit  being  giten  to  fuch  parent^  rela- 
tion^  &c.  the  maftet  cannot  hare  any  remedy  againft  the  itifant.^ 

.    A  fine  due  by  an  infant  on  an  admittance  to  a  copyhold  dtatCi  !• 
recoverable  againft  him  during  hk  minority.  -^ . 

Thus,  in  the  cafe  of  Evelyn,  bart.  t.  Cbicbefter^  (/)  where  it  ap* 
peared  that  a  copyhold  eftate  devolved  on  the  defendant  when  he 
was  an  infant  of  Jtx  fears  of  age  :  a  fine  was  aflefled^  and  he  was 
admitted  to  the  eflate  on  his  coming  of  age.  AJJumffit  was 
brought  for  this  fine  \  and,  upon  a  cafe  refcrved  for  the  opinion  of 
the  Court  of  Kin^^s  Bench ^  the  queftion  was,  whether  ajjum^ 
would  lie  for  the  fine,  which  the  jury  fomid  to  be  a  reafonable 
one.  The  court  held  clearly,  that  the  a£lion  lay :  and^  Taies 
Juft.  <*  If  the  defendant  was  ftiU  an  infant,  I  fhould' think  this 
a^on  maintainable.  Debt,  perhaps',  would  not  lie»  4>ecattfe  an 
infant  cannot  wage  his  law  \  but  affumpfit^  I  think,  woiild  lie,  as  the 
infant  continued  to  occupy  and  enjoy  the  eftate.  '  In  a  Bulftr.  69. 
Kirton  v.  Elliott^  the  plaintiff  recovered  againft  an  infant  the  rent 
upon  a  leafe  made  to  him :  and  it  is  there  faid,  <<  if  a  leafe  be 
made  to  an  infant,  and  he  occupies  and  enjoysj  he  (hall  be  charged 
with  the  rent. 

An  infant  may  contra£);  for  neceflaries.  He  could  not  have  re- 
ceived the  rents  and  profits  of  this  copyhold  without  admittance  ; 
and  he  muft  previoufly  pay  the  fine  for  fuch  admittance.  But 
here,  he  has  afiirmed  the  whole  tranfadlion :  he  has  enjoyed  two 
years  fince  he  came  of  age.'' 

If  an  infant  contrafls  for  neceflaries^  and  enters  into  a  fingle 
ill,  bill  of  exchange,  or  promifibry  note^  he  (hall  be  bound  by 
fuch  obligation,  {u) 

So,  if  money  be  aflually  laid  out  and  expended  in  the  pur  chafe 
of  neceflaries  for  an  infant,  he  (hall  be  liable  for  the  amount  fo 
laid  out.  {y) 

r 

(r)  Duncomb  V.  Tickridge,  ^/Ibi  94. 
.  :t«)  '3  Bac.  jibr.'$^$.  in  marg.  lafie^.  by  Gwlllim. 


it)  3  Bur,  1717.     BuLN.F.  154. 


^tt)  I  RoL  Ahr.  729./.  ao.  Cr9,  EL  920*  i  Zrv.  86,  Cq.  Lit.  lya*  m 
Carth.  160.  3  H.  BL  514 

(vj  5  Mod.  }68.  10  Mod.  67.   12  Mod.  197* 
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S09  money  paid  for  an  infant  to  procure  his  liberation  from  an 
BTteft  for  a  debt  contraAed  for  neceflarieSy  may  be  recovered 
againft  him  by  adion  at  law. 

Thus,  in  the  cafe  of  Clarh  ▼.  Le/lie^  {w)  which  was  an  a3ion 
fslajiift^if  and  the  fereral  counts  in  the  declaration  were  for 
meaty  drink,  and  other  neceflaries,  found  and  provided  for  tl^e  de« 
fendant ;  money  lent  and  paid  to  the  defendant's  ufe,  with  the 
ctiber  common  money  counts. 

Part  of  die  demand  claimed  arofe  in  this  way ;  the  defendant 
had  been^arrefted  by  a  writ  out  of  the  Marjbalfta  Court,  for 
7/.  a/.  6d.f  and  was  in  cuftody  of  the  officer.  The  plaintiff  was 
£mt  foTy  and  paid  that  debt  to  the  officer  $  in  confequence  of 
which  the  defendant  was  difcharged  out  of  cuflody. 

The  defence  to  the  a£lion  was  ^  infancy ;  and  it  was  objef^ed 
by  the  defendant's  counfel,  that  this  Turn  fo  fta{ed  to  be  paid 
by  the  plaintiff  to  the  officer,  could  not  be  recovered  againft  an 
ifi£int :  that  it  could  be  recoverable  only  as  money  lent  and  aj" 
vanced.hj  the  plaintiff  to  the  defendant,  or  2s paid  to  her  ufe ;  and 
in  either  of  which  cafes  an  infant  was  not  liable ;  for  to  entitle 
the  i»arty  to  recover  the  demand,  it  muft  be  for  neceffaries,  or 
money  advanced  and  diredly  applied  in  the  payment  for  neceC- 
iaries. 

It  was  aniwered,  that  the  money  paid  by  the  plaintiff  to  pro* 
CQXC  the  defendant's  difcharge,  was  to  be  deemed  neceffaries: 
that  the  legal  mcfaning  of  neceffaries  was  not  confined  to  mpm 
meat,  drink,  education,  or  articles  of  that  defcription  :  that  h^mT" 
which  procured  the  defendant  her  libMy,  which  enabled  the  de» 
fieadant  to  earn  her  bread,  came  equally  under  the  defcription  of 
neceffaries ;  and  as  fuch  was  recoverable. 

Lord  Alvanlejj  Ch.  J.  faid,  <<  I  agree  that  the  demand  in  quef« 
tion  may  come  under  the  defcription  of  neceffiiries.    If  the  de-  * 
fendant  had  been  taken  into  cuftody  for  a  debt  contradled  forV 
neceflaries,  difcharging  that  demand  would  be  to  p^y  for  ne-   1 
ccffaries ;  fo  if  the  defendant  had  been  in  ezecudon }  that  is,    ' 
if  at  all  events  the  defendant  had  made  herfelf  liable  to  the  debt, 
and  could  not  controvert  it,  paying  that  debt,  I  think,  would  be 
xeceffaries.    This  is  my  opinion  ;  and  it  was  the  opinion  of  other 
judges  of  great  learning :  but,  I  think,  that  the  plaintiff  mud 
fliow  that  the  debt,  which  was  fo  paid  here,  was  either  for  necef- 

(w)  5  Efp.  Rtp.  28. 
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farie8>  or  that  the  party  was  in  execution.  If  tfait  was  not  to  be 
Inquired,  an  arreft  for  a  fuppofed  or  fraadalent  debt  might  be 
made,  and  the  infant  might  be  fubjefled  to  the  payment  of  the 
money  advanced  to  liberate  her  from  an  arreft^  for  a  demand  jfor 
which  an  infant  could  not  legally  be  made  liable.  If  therefore  the 
plaintiff  can  prove,  that  the  money  paid  at  the  ipunging-houfis 
was  [paid  to  extricate  her  from  imprifonment  for  a  lawful  debt« 
for  which  Ihe  was  liable,  and  might  have  gone  to.  jail,  or  if  fhe  was 
then  in  execution,  I  think  the  money  paid  may  be  recovered,  as 
being  expended  for  the  benefit  of  the  infant ;  but  if  no  evidence  of 
that  kind  is  given,  as  (he  may  have  been  in  cuftody  on  mefmpnH 
eefs  for  a  debt  to  which  (he,  as  an  infant,  was  not  liad^le :  as  fhe 
may  have  been'arrefted  fraudulently  by  the  very  plaintiff,  to  cover 
the  advance  of  money,  I  think  the  plaintiff  cannot  recover.  I 
go  farther  ;  for  even  if  this  debt  in  the  fpunging-houfe  were  to  be 
confidered  as  for  neceffaries,  I  am  not  prepared  to  fay,  that  if  the 
plaintiff  had  paid  the  debt  for  the  infant,  in  order  to  enable  her  to 
<  return  to  a  ftate  of  proftitution,  as  has  been  fuggefted,  fo  that  the 
debt  thereby  created  mud  be  difcharged  by  the  wages  of  proftito- 
tlon,  the  plaintiff  would,  in  that  cafe,  be  entitled  to  recover  \  for  the 
tranfa£ii9ns  would  be  tainted  by  the  fame  immoral  conftderation.*^ 

But  though  an  infant  may  bind  himfelf  in  z  Jingle  bill  for  ne- 
ceffaries, yet  if  he  enter  into  an  obligation^  and  a  penalty  be  an- 
nexed to  it,  fuch  obligation  is  void* )  ^ 

Thus,  in  the  cafe  of  Ayi^v.  Arcbdale*  (»)  The  cafe  upon  dc-* 
murrer  was,  the  plaintiff  had  paid  certain  money  for  the  neceffary 
meat  and  drink  of  the.  defendant,  being  an  infant,  suid  took  an 
obligation  in  the  double  fum  for  the  payment  thereof ;  and  whether 
this  were  good  or  voidable  ?  was  the  queftion*  The  whole  coinrt 
held  it  to  be  void ;  but  if  the  plaintiff  had  taken  an  obligation  of 
the  very  fum  which  he  laid  out  for  his  neceffary  maintenance,  it 
bad  been  otherwife. 

If,  however,  an  infant  and  a  furety  enter  into  an  obligation 
with  a  penalty  for  neceffaries  found  for  the  former,  the  bond  will 
bind  the  furety,  altliough  it  will  not  bind  the  infant. 

y/l/"    tSi^'   ^^  ^^  ^^'^  ^^*^'  ^^  ^^^  *^^  *°  infant  becomes  indebted  for  necejT- 
■■^^^^'^^j^^fariefe,  and  enters  into  a  bond  with  a  penalty  for  the  amount,  tl^a. 

1  ^vi^^"^  y        («T  Cro.  EL  920.    Seealfo  Co,  Lit.  17a.  a.  Mo.  679.  GoJi.  tig. 

(jr)  £a€»  Mr,  tit,  lofancy  and  Age.  I.  x. 
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(ball  not  drown  the  fimple  contrail  becaufe  the  bond  has  no 
force. 

li  one  lends  money  to  an  infant,  who  a£tuall]r  lays  it  out  for. 
neceflarieSi  yet  this  (hall  not  bind  the  infant,  nor  fubjeci  hiQi  to 
an  aAion ;  for  it  is  vpon  the  lending  that  the  contra6i  rouik 
arife ;  and  the  law  will  not  intmft  an  infant  with  the  applicttton 
and  laying  out  of  money:  and  the  infant's  applying  it  afterwards 
for  neceflaries  will  not,  by  matter  av  poflfa&o^  entitle  the  plaintiff 
to  an  aftion.  (a) 


So»  an  injimul  computajitt  or  account  ftated,  lies  not  againft  an 
ty  though  the  particulars  of  the  account  be  fpr  neceiTaries ; 
for  the  law  conGders  an  infant  as  not  having  fnfficient  difcretion 
to  agree  to  an  account,  and  the  ajfum^t  is  upon  the  account,  (if) 

Of  Caniraiis  made  vntb  hfcMs  am  (f  England. 

If  an  a£Hon  be  brought  againfl;  an  infant  upon  a  contra£^  made 
with  lum  in  SedlanJ,  to  which  infancy  is  pleaded,  or  giren  in  evi* 
denee,  under  the  general  iflue,  the  defendant,  at  the  trial,  muft  be 
prepared  to  prove,  what  the  law  of  that  country  is  in  regard  to  in« 
£mtt  $  otherwife  he  will  be  liable. 

Thus,  in  the  cafe  of  Male  v.  Roberts^  {b)  which  was  an  adion  of 
effumffit  for  money  paid,  laid  out,  and  expended  to  the  ufe  of  the 
defendant,  money  lent  and  advanced,  to  which  the  defendant 
pleaded  the  general  iflue  of  non  ajfum^t.  / 

The  cafe,  as  opened  by  the  plaintiff's  counfd,  was,  that  the 
plaintiff  and  the  defendant  were  performers  a(  the  Royal  Cireui  .* 
while  the  company  were  performing  at  Edinbutgh^  in  Scotland^  the 
defendant  had  become  indebted  to  one  Coehburn  for  liquors  of  dif  • 
ferent  forts,  with  which  Cockburn  had  funii(hed  him  ;  not  having 
difdiarged  the  debt,  and  it  being  fufpe£ted  that  the  defendant  was 
about  to  leave  Scatlank^  Cockburn  arrefted  him,  by  what  is  there 
termed  a  writ  of  Fugi  :  the  objeft  of  which  is  to  prevent  the  debtor 
bt>m  abfconding. 

{m)  Vide  I  SalL  «79-  J^?-  5  ^^  S^-  lo  MoiL  67.  BtJ.  M  P.  154- 
(a)  Trucmao  v.  Hurft,  1  Tsrm  Rep.  40.        {b)  3  BJp.  Rep.  1 63. 
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The  defendant  being  then  unable  tci  ^ay  the  money,  the  platn* 
tiff  paid  it  for  him ;  and  he  was  liberated.  The  prefent  adioil 
was  brought  to  recover  the  money  fo  paid,  as  mone^  paid  to  hi* 
ufe.  • 

The  defence  relied  upon  was,  that,  the  defendant  was  an  infani; 
when  the  money  was  fo  advanced.  ^ 

Lord  EldoHi  Ch.  J.  faid  i  <*  It  appears  from  the  evidence  in  this 
caufe,  that  flie  caufe  of  adiion  arofe  in  Scotland  j  the  contra£i  muft 
be  therefore  govexped  by  the  laws  of  that  country  where  the  con* 
tra£l  arifes.  Would  infancy  be  a  good  defence,  by  the  law  of  icct* 
iand^  had  the  adion  been  commenced  there  ?  " 

For  the  defendant  it  was  contended,  that  |he  contrail  was  to  be 
governed  by  the  laws  oi  England ;  in  which  cafe  the  plaintiff  could 
recover  for  neceffaries  onIy<  That  at  all  events  it  ihould  not  be  pre-- 
fumed  that  the  laws  were  different ;  and  as  it  appeared  that  the  debt 
did  not  accrue  for  neceffaries,  the  plaintiff  could  neither  recover 
on  the  counts  for  money  paid,  or  for  nioney  lent  to  an  infant. 

Lord  Eldon  faid  :  <<  What  the  law  of  Scotland  is  with  refpeA  to 
the  right  of  recovering  againft  an  infant  for  neceffaries,  I  cannot 
fay ;  but  if  the  law  of  Scotland  is,  that  fuch  a  contra£l  as  the  pre* 
fent  could  not  be  enforced  againd  an  infant,  that  (hould  have  been 
given  in.  evidence ;  and  I  hold  myfeif  not  warranted  in  faying  that 
fuch  a  contra£l  is  void  by  the  law  of  Scotland^  becaufe  it  is  void  by 
the  law  of  England.  The  law  of  the  country  where  the  contrad 
arofe  muft  govern  the  contradi  ;  and  what  that  law  is,  (hould  be 
given  in  evidence  to  me  as  a  /a£t.  No  fuch  evidence  has  been 
given ;  and  I  cannot  take  the  fa£l  of  what  that  law  is,  witho^ 
evidence.** 


Of  ConiraSls  with  Infants^  ratified  and  confirmed 
by  them  when  at  full  Age. 

.The  privilege  the  law  allows  to  infants  being  entirely  calculated 
for  their  benefit,  and  to  prevent  frauds  being  pra£tifed  upon  thena 
during  their  minority  ;  hence  at  '  their  full  age,  they  are  at  liberty 
either  to  ratify  and  confirm  their  contrails,  or  to  avoid  them. 
Therefore,  if  an  infant  be  furni(hed  with  goodly  which  do  not  come 
witliiu  the  defcription  of  necejfaria,  and  after  he  comes  of  age,  he 
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ndfies  the  contra£l  by  a  promife  to  pa j^  he  b  boond  by  Aich  pjKk 
inife,  and  liable  to  be  fued  thereon  forthe  debt,  [c) 

S09  if  ati  infant  give  a  bond,,  and  at  full  age  promife  payfnentf 
itfliallbindhim.(^ 

So,  if  a  man  enters  into  an  obligation  for  payment  of  money  for 
an  infanty  and  the  infant,  after  be  comes  of  age,  promifes,  in 
confideration  that  the  obligee  had  entered  into  the  bond  and  paid 
die  money,  he  would  pay  him  the  debt }  this  promife  is  valid  and 
fttffident  to  fupport  an  aftion.  {e) 

So,  where  an  infant  borrowed  money,  and  afterwards  at  full  age 
promifed  payment  \  this  is  a  good  confideration  for  the  promife^ 
and  he  fliali  be  charged  (/} 

But  to  bind  a  perfon  to  the  payment  of  a  debt  contraQed  during 
his  i^jancy  by  a  new  promife,  made  by  him  at  lull  age,  it  mult^^^. 
an  abfolute  unequivocal  promile  to  pay*  ^  ^ 

1  nus,  in  the  cafe  of  Tbrupp  v.  Fielder,  {g)  which  wa%  an  a3ion  ,^ ' 
of  cffwnpft  for  goods  fold  and  delivered,  to  which  the  defendant 
pleaded  that  he  ^sas  an  infant  at  the  time  of  the  fale :  The  plaintifiF 
replied  a  new  promife  made  by  the  defendant  after  he  came  of 
full  age. 

In  fupport  of  this  replication,  upon  which  ifliie  was  joined,  the 
pIsuntiflF could  prove  no  exprcfs  promife  whatever  to  pay,  but  gave 
in  evidence  a  payment  of  40/.  made  by  the  defendant  on  account 
of  the  debt,  fince  his  coming  of  age*  '^C^  ^* 

For  the  plaintiff,  it  was  contended,  that  this  piyment  being 
made  generally  on  account  of  the  debt,  was  an  admimbn  by  the 
defendant  of  his  liability  td  pay,  and  tantamount  ta-  a  new  pro* 
mife.  y  • 

Lord  Kifiyon,  Ch«  J.  faid :  '<  I  am  of  opinion  this  is  not  fuch  a , 
promife  as  fatisfics  the  liTue.  The  cafe  of  infancy  differs  from 
the  ftatnte  of  limitations  :  in  the  latter  cafe  a  bare,  acknowledge 
mcnt  has  been  held  to  be  fufficient.  In  the  cafe  of  an  infant  I 
fliall  hold  an  acknowledgment  not  to  be  fufficiel^t,  and  require 
proof  of  an  exprefs  promife  to  pay,  made  by  the  in^nt  after  he  hat 
attained  that  age  when  the  law  prefumes  that  he  has  difcretion* 
Payment  of  money  made^  as  in  the  prefent  cafe,  is  no  fuch  pro* 
mife." 


(r)  SoUtfaenonv.  Wttlodc,  i  Sira.  690.    BorthWick  v.  CarnitherSt 
i  Term  Rep.  648. 
(d\  Cro,  EL  127.  700.    Dy.  27a.  et.  m  marg»  i  RoL  Ahr»  18.  A  50. 
\e)  Edmond^i  Cafe^   3  Le9n,  164.  j^Le$n.^.         (/}  Comb.  381. 
{g)  Z  EJ^.  Rep.  628. 
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Such  a  promife  muft  alfo  be  made  voluntarily^  and  given  with 
knowledge  that  the  party  was  difcharged  by  his  non-age. 

Thus,  in  the  cafe  of  Harmery*  KiUing^  {h)  the  fa£ts  were  thefe: 
the  defendant  had  been  f urnlihed  with  goods  during  his  infancy  ; 
tnd  after  he  came  of  agey  the  plaintiff  came  to  him  to  demand  the 
tfioney.  The  perfon  fentfawthe  defendant,  and  threatened  to. 
arreft  him  :  upon  which  the  defendant  agreed  to  give  his  note 
[or  it.  But  happening  to  mention  to  a  friend  of  his  what  he  was 
about  to  doy  his  friend  faid,  don*t  do  it :  draw  upon  your  father's 
executors*    He  then  refufed  to  do  any  thing. 

It  was  contendedt  that  this  was  not  fuch  a  promife  as  was  fuf« 
ficicnt  in  law  to  bind  the  defendant. 

« 

Lord  Al^Hinley^  Ch. }.  faid :  **  That  the  infant  .was  difcharged 
by  his  non-age  for  goodsj  not  neceflaries^  if  furniihed  to  him  before 
his  full  age  I  but  that  he  might  bind  himfelf  by  a  newpromife^ 
after  he  obtained  his  full  age  :  but  that  he  held  that  fuch  pro* 
mife  muft  be  voluntary,  and  given  with  knowledge  that  he  then 
ftood  difcharged  by  law :  that  where  an  infant,  under  the  terror 
of  an  arrefti  had  a  promife  extorted  from  him,  or  where  it  wat 
given  ignorant  of  the  protection  which  the  law  aflfbrded  him,  he 
Ihould  hold  that  he  was  not  bound  to  it.  If  therefore  the  jury 
fhould  be  of  opinion  that  the  fa£ts  were,-  that  this/promife  was  fa 
obtained,  he  (hould  direS  them  to  find  for  the  defendant.**  A 
verdidt  was  found /or  the  defendant.  1 

So,  if  a  promife  W  made  by  an  infant  after  he  cpmes  (^J(ge,  to 
pay  a  debt  contra£led  during  his  minority ,^S(fa&iiify  ojlneparty 
to  pay  muft  be  proved :  but  it  is  fufficient  to  fliow  his  oftenfible 
appearance,  and  his  circumftances.as  they  are  open  to  the  obfer* 
vation  of  the  world. 


Thus,  in  the  cafe  of  Co/(f,  executor  of  Cole  v.  Saxby^  {%)  which  was 
^Ifo  an  a£tion  of  ajfum^ttiox  money  paid,  &c.  And  it  wasproved^ 
that  in  a  converfationwith  the  defendant  refpeAing  the  debt,  which 
was  contraded  during  his  infancy,  the  defendant  faid,  <<  he  had 
bad  very  heavy  lofles  in  trade ;  but  that  he  would  pay  his  part 
when  he  was  able.** 

(^)  5  ^J^' ^«  ><>2*  ^^^«  ^^'* ''-  7^*  ^*  ^*       (0  i  J^Jt*  ^'  <59' 
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hardKenjMf  Ch.J.  faid:  <*Thi8  is  not  an  abfolutepromifetopay; 
it  b,  <<  when  he  is  able."  I  remember  a  cafe  before  Lord  Mam^ld^ 
in  Siafford/hire^  In  which  he  was  of  opinion,  that  it  was  incumbent 
on  the  plaintiff  to  (how  that  the  defendant  was  of  ability  to  pay  at 
the  time  of  the  zQtion  brought/* 

The  plaintiiFs  counfel  then  called  a  witnefs  to  pro^e  to  that  ef* 
fed.  The  defendant's  counfel  crofs-ezamined  him  as  to  his  parti- 
ailar  knowledge  of  the  defendant's  circumftances  \  whether  he 
knew  the  ftate  of  his  debts,  or  how  he  was  circumftanced. 

Lord  Kenjon^  Ch.  J«  faid :  <<  It  was  not  aeceffary  to  inquire  fur^ 
ther  than  his  oftenfible  s^pearance,  and  hi&  circumftaoces,  as 
they  were  open  to  the  obfenration  of  the  world ;  that  if  appear- 
ances were  that  he  was  of  fufficient  fubftance  and  ability,  he  fliouU 
hold  it  Efficient  to  fatisfy  the  promife/' 

The  plaintiff  did  accordingly  produce  fuch  evidence^  which  (ah 
hislordfliip,  who  held  it  to  be  fufficient. 


Of  a  y<dnt  Contra^  made  with  an  Infant  and  an  Jldult* 

If  a  contra£k  is  made  by  an  infant  and  an  adult,  they  cannot  both 
ht  fued  thereon,  but  the  action  ihould  be  brought  againft  the 
adult  only,  as  being  thefole  contra£ling  party  in  point  of  law. 

Thus,  in  the  cafe  of  ChandUr  v.  Parkis  ana  Danhf  (i)  which  was 
an  a£lion  of  affumpjit^  for  work  and  labour,  and  materials  found  for 
both  defendants.  ^  Parkes  one  of  the  defendants  pleaded  the  gene* 
ral  iffue  of  mn  affumpJU ;  the  other  defendant  pleaded  infancy* 
The  plaintiff  entered  a  noll^profequi  as  to  the  defendant  Danks,  and 
proceeded  to  iffue  with  the  other  defendant  Parkes* 

Lord  Ktny^^  C.  J.  on  the  cafe  being  opened,  and  looking  into 
-the  record,  iaid,  *<  he  doubted  how  the  plaintiff  could  recorer 
againft  one  defendant  only,  in  an  a£l:ion  on  a  concra£t  which  he  by 
his  declaration,  had-  ftated  to  be  a  joint  one  againil  two :  that  tiv 
infiancy  being  admitted,  the  plaintiff  ought  to  have  difcontinued, 
and  commenced  a  new  a£lion  againft  the  adult  defendant,  as  being 
the  fole  contrfii£ling  party  according  to  the  legal  effccl  of  fuch  a 
contraA,  whidh  was  void  againft  the  infant." 

(i)  3  EJ^.fitp.  76.  A»dfu)»Snjv.  Frebain  anJctitrtt  sE^.Rep. 
47.  S.  P. 
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The  plaintifPs  counfel  contended^  that  the  promife  of  an  infant 
was  not  void  J  but  voidable  only  ;  and  if  the  plaintiiFhad  declared 
tgainft  the  adult  defendant  onlyi*  he  could  have  pleaded  in  abate- 
ment, that  the  contra^  was  a  joint  one ;  and  qualhed  the  plain- 
liflPs  verit. 

Lord  Kenyon  faidy  <<  he  continued  of  the  fame  opinion  ;  for  the 
plea  in  abatement  could  not  prevail,  wh^n  it  was  difclofed  that  the 
other  defendant  was  an  infant/' 


»         Of  CantraSs  made  with  an  Infant  living  apart 

from  bis  Father  ^  iffc 

Where  a  father,  Tiving  in  the  country,  gives  his  fon,  refiding  ia 
London,  a  reafonable  allowance  for  his  expences^  the  fon  is  folely 
liable  for  necefiaries ;  and  the  father  (hall  be  wholly  difcharged 
from  fttch  liability. 

Thus,  in  the  cafe  of  Crantz  v.  Gill,  (/)  which  was  an  ^Q\on  of 
^Jfum^it  brought  to  recover  a  fum  of  money  for  clothes  fumiflied 
by  the  plaintiff,  who  was  a  taylor,  to  the  defendant's  fon,  an 
infant.  The  plaintiff  proved  that  the  clothes  were  furnifhed  to  the 
young  man,  and  that  the  prices  were  reafonable* 

The  cafe  in  evidence  on  the  part  of  the  defendant  wa^  ^at  Jtfie 
father  (the  defendant)  reCded  in  Cumberland,  and  had  fent  his  fon 
vp  to  London  to  be  employed  in  the  buGnefs  of  a  haberdafliay 
That  he  had  fent  him  to  the  care  of  a  Mr.  Atkinfon,  with  inftrucr 
tions  to  him  to  pay  a  proper  fum  for  providing  the  young  man  witli 
neceffaries  fuitable  to  his  fituation. 

Mr.  Jthinfon  was  called,  and  he  proved  the  above  circumftances^ 
and  that  he  had  in  fa£t  paid  the  Ion  an  allowance  while  he  was  in 
London,  by  his  father's  dire£lion3 ;  that  he  had  ordered  clothes  fojT 
fcim,  but  neter  pledged  the  father's  credit  in  any  refpcfl.    ^ 

Per  Lord  Kenyan.  <<  The  goods  being  fumiflied  to  the  fon,  ht 
Uhifn(e\i primd facie  liable,  they  being  neceffaries  j  if  tradefmen 
deal  with  him  and  he  undertakes  to  pay  them,  the j  muft  refort  tp 
]um  for  payment :  the  father  it  is  true  may  be  liable  for  Beceffiiriet 
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Ivmiflied  to  his  fon  on  his  credit  i  but  when  he  giTCS  his  fon  an 
aUowancc>  that  is  in  lieu  of  all  charges,  and  the  father  cannot  be 
bound  by  law  to  pay  eren  for  neceflaries  fumiihed  to  the  fon  under 
thofe  circumftances.  It  would  be  a  great  hardOiip  on  the  (father 
who  would  fo  be  obliged  twice  to  pay  for  neceflaries  fumiihed  to 
••  fon.'' 


So,  •  m  the  cafe  of  Simffin  ▼•  Ri6irtf$n,  (m )  which  was  an  a£Hoil 
for  goods  fold  and  delivered.  Part  of  the  demand  was,  for  clothes 
f nmifhed  to  the  fon  of  the  defendant^  by  the  plaintiff,  who  was  a 
taylor. 

Lord  Keffyon^  Ch.  J.  faid,  <<  he  had  ruled  belore,  that  if  a  tradef- 
man  colludes  with  a  young  man,  and  fumiflies  him  with  clothes 
to  an  extravagant  degree,  that  though  the  father  might  have  been 
liable,  had  they  been  to  a  reafonable  extent,  that  the  tradefman 
who  gives  credit  to  fuch  an  extrayagant  degree,  (ball  not  at  law  be 
allowed  to  recoyer*** 

Of  the  Liability  of  a  Father  for  Neeeffarles 
furmjhed  to  bis  Son-in-law. 

A  man  is  not  bound  in  law  to  provide  neceflaries  for  his  wife's 
duld  by  a  former  hulband. 

Thus,  in  the  cafe  of  TuU  and  others,  v.  Harrifon  andanother,(ii) 
which  was  an  a£lion  of  covenant^  in  which  the  defendants,  who 
were  father  and  fon,  (after  reciting  that  differences  had  arifen  be- 
tween the  fon  and  his  wife,  and  that  they  had  agreed  to  live  fepa« ' 
fate,  covenanted  to  the  plaintiffs  to  pay  the  wife  an  annuity  of  50/. 
a  year,  and  to  pay  all  the  debts  contrafied  by  her  which  her  hujhand 
mffos  by  lav^  HaU^  to  pay*    The  brea(Jies  afligned  were  (amongft 
others)  that  the  wife  had  then  con  traded  a  debt  of  56/.  t6x.  gd.  to 
?•  Brighton^  for  neccffary  board  and  lodging,  and  other  neceffaries» 
and  for  money  p^d  and  laid  out  for  neceffaries  foy  K^rs.  Harri/oft, 
Ud  oife  J(An  Perrin,  her  infant  fon  by  a  former  hu/band,  at  her  requeft. 
On  the  trial  of  this  caufe,  before  Lord  Kenyon^  Ch*  J*  it  was  agreed 
that  the  plaintiffs  Ihould  take  a  verdid  for  150/.;   and  that  it 
(bottld  be  referred  to  an  arbitrator  to  take  an  account  of  the  particu* 

(m)  I  EJp.  Rep,  17.         {n)  4  Term  Rep.  Il8. 
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lars  of  the  feveral  demands,  fo  that  the  fame  Height  be  dated  to  the 
4;ouxt'o{  King's.  Bensh  J  fubje£lto  their  opinion  and  direflion  on  the 
conftrttAion  of  the  covenant  in  the  deed  of  feparation^  whereon  the 
a&ion  was  brought,  and  whereby  the  defendants  covenanted  to  pay 
all  the  debts  cpntraAed  by  Sarai  Harrifon^  the  wife,  which  her 
Ikulbaod  washy  law- liable  to  pay.  The  account  being  now  deli* 
vered  in,  it  appeared  that  feveral  of  the  items  were  for  the  main* 
tenance  of  her  infant  fon  by  a  former  huiband. 

This  natter  was  fliordy  fpoken  to  at  the  bar ;  and  the  cafe  oi.ReK 
v.^MidrnJayyt^pot ted  by  the  name  of  Mundenm  i  jStra.  190.  was  re- 
lied on  \  where  it  was  held,  that  a  hufband  was  nothound  to  maintain 
his  wife's  mother.  But  it  not  appearing  from  the  ftatement  of  that 
cafe,  either  in  Strange  or  in  fii/r/i,  whether  or'  not  the  wife  were 
alive  at  the  time,  the  court  took  time  to  confitler  of  the  point ;  and 
on  a  fubfequent  day^ 

'Lord  Kenyan  faid,  *<  that  he  had  feen  a  copy  of  the  order  in  Reft 
v.  Munday^  takenfrom  the  records  of  the  Court,  by  which  it  clearly 
appeared  that  the  wfe  was  alive  when  the  order  was  made.  The* 
Court  in  jjbat  <afe  reverftd  the  order  of  n^suntenance,  ion  the  ground 
that  the  ftatute  of  Elizabeth  only  extends  to. natural  relations. 
Therefore,  on  the  authority  of  that  cafe,  we  are  of  opinion  that  the 
hvilband  is  not  liable,  for  the  expences  of  maintaining  the  wife's  child 
by  the  former  hufband  ;  and  cpnfequently  th^t  thofe  articles  in  the 
account  muft  be  difailowed/*  ^ 

But  though  a  man  is  not  bound  to  provide  for  the  children  of 
his  wife  by  a  former  hufband,  yet  if  he  takes  them  into  his 
hottfe,  and  they  become  part  of  his  family,  he  fhall  be  deemed  to 
fland  loco  parentis,  and  be  liable  to  a  co^ra£l  made  by  his  wife  for 
their  education,  &c. 

* 

Thus,  in  the  cafe  of  Stone  v.  Carr^  {0)  which  was  an  aAion  of 
efjffidm^tf  brought  by  the  plaintiff,  who  was  a  fchoolmafter^  for  the 
education  and  maintenance  of  an  infant  child. 

The  child  was  the  fon  of  the  defendant's  wife  by  a  former  huf- 
band. On  the  defendant's  marriage  with  the  child's  mother,  he 
hacf  taken  pol^efTion  of  an  houfe  which  ihe  occupied  with  her  child- 
ren^ and  which  houfe  had  belonged  to  the  firft  bufbai.d  j  the  buE- 
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nefs  Ihe  had  carried  on  was  condnued,  and  the  children  were  fuf- 
fered  to  live  with  him  as  part  of  the  family,  and  provided  for  bv 
him  while  he  was  at  home. 

For  the  defendant  it.was  given  in  evidencci  that  he  was  gunner 
of  anindialhtp;  that  during  his  abfence  on  a  voyage,  the  boy 
had  been  put  out  to  fchool  by  his  mother,  to  the  plaintiff:  Jits 
coonfel  then  contended,  that  as  he  had  never  made  any  contraO 
or  agreement  with  the  plaintiff,  he  could  not  be  charged,  by 
reafbn  .of  any  implied  liability  i  and  cited  the  cafe  of  TuU  v«  Har^^ 

iLord  Kfnjon^  Ch.  J.,  after  refoning  to  the  cafe  dted,  faid, 
^  the  prefent  was  diftinguiihable  from  that :  there  was  no  doabt,  if 
m  man  married  a  woman  having  children  by  a  former  hufband,  he 
m^ht  ref  ufe  to  provide-  for  them ;  and,  under  the  aoihority  of  the 
Sjoig  T.  Mundajy  cited  in  the  cafe  of  TtM  v.  Harrtfm^  he  could 
not  be  compelled  to  do  it  ^  but  if  a  man  did  notfb  refufe  to  ea« 
tertain  them,  and  took  the  children  into  his  £amiiy,  he  then  ftood 
kc9  parentis  as  to  them.  Such  was  the  cafe  here:  he  had  fe 
adopted  them,  and  having  gone  abroad,  and  left,  them  in  the  care 
•f:  his  wife,  he.ihould  hold  him  to  be  bound  by  her  contract 
made  £or  their  maintenance  and  edttcation.  If  ihe  had  any  pro* 
perty  by  her  firft  hufband,  the  cafe  was  ftronger ;  for  then  part 
of  the  property,  of  which  the  defendant  poiTeffed  himfelf,  be« 
longed  to  the  children :  but  even  had  their  father  died  infolvent^ 
it  would  not  alter  his  opinion.  The  defendant,  on  his  mani^Ci 
had  no  right  to  take  poflef&on  of  t}ie  houfe  and  bufinefs  :  he  had 
thereby  confounded  all  the  boundaries  of  the  property,  and  placed 
himfelf  in  a  (late  of  refponfibility."  He  therefore  direded  the 
jury  to  find  a  verdiA  for  the  plaintiff*;  which  they  accordmgly 
did. 

Of  C§ntraSs  made  with  a  Son^  an  Adult ^  carrying 
on  tbi  Bufinefs  rf  EiTFaiber^lsfc. 

Where  a  fon  oftenfibly  appeared  as  the  proprietor  and  con* 
du£lor  of  a  bufinefs  in  a  trade,  not  an  extenfive  one,  and  the  fa- 
ther, to  whom  the  bufinefs  really  belonged,  was  fuperann^ated 
and  incapable  of  conducing  it,  it  was  determined  that  the  fon  was 
liaUe  on  contrads  connefled  with  the  bufinefs. 

Thus,  in  the  cafe  of  Turret  yr.  CoHett^  {q)  which  was  an  a£lton  of 
affum^t  to  recover  the  value  of  a  quantity  of  timber  alledged  to 
have  been  fold  to  the  defendant,  who  was  a  carpenter. 

S^)  Jinie  167.  {q)  i  Ejp.  Rtp.  320. 

The 
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The  defence  fet  lip  was,  that  the  timber  was  fumiflied  to  hit 
father,  and  on  his  credit  only  ;  he  being  in  the  fame  line  of  buii« 
nefsy  and'Condudiing  it  only  for  his  father.  % 

This  defence  was  met  by  evidence  on  the  part  of  the  plaintiff 
Ihowingi  that  the  father  was  a  man  very  far  advanced  in  years, 
without  memory  or  underftanding ;  and  it  was  admitted  that  the 
fon  (the  defendant)  managed  the  bufinefs  oftenfibly. 

Lord  Kenyan,  Ch.  J.  faid,  <^  that  underthe  circumftances  proved^ 
the  defence  Kt  up  was  inadmiflible.  In  great  concerns,  where 
there  were  many  partners,  as  in  the  cafe  of  great  breweries,  for 
ezamplei  notwithftanding  the  old  age,  infirmity,  or  infanity  of 
one  of  the  partners,  the  bufinefs  might  ftill  be  carried  on  for  the 
benefit  of  the  family }  but  in  little  bufinefles  or  concerns,  fuch 
»s  the  prefenty  if  the  owner  became  devoid  of  memory  or  under* 
ftanding,  the  bufinefs  muft  necefiarily  be  at  an  end.  Here  the  de* 
fendant  was  the  oftenfible  perfon  who  conduced  the  bufiiiefs,  and 
with  whom  the  contract  was  made :  the  plaintiff  therefore  had  a 
-nght  to  apply  to  him ;  nor  (hould  he  be  allowed  to  turn  the 
plaintiff  round,  by  fetting  up  the  credit  as  given  to  one  whofe  in^ 
telledual  derangement  incapacitated  him  from  condttdin^  th^ 
moft  triflbg  concerns  of  life/' 
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CHAPTER  IL 


Of  Cimtrafts  with  Married Wmeru\ 


THE  fubjejl  of  the  prtfcnt  chapter  iwall  be  conGdered  in  tKe 
following  order : 

l«  Of  C(niira£is  made  by  a  Married  Woman  with  and  vnib$ui 
the  Ajffent  tf  her  Hujband. 

ft*  Of  Q(mfraSs  with  a  Married  Woman  during  the  B^nilb* 
ment^  &f  ^.  of  her  Hufband. 

3.  Of  ConiraBs  vAih  ^  Feme  Qa^txlfole  Trader^  &c. 

4.  Cf  Controls  with  the  Wife  before  Marriage* . 

5.  Of  Contrail  for  Necejfaries  provided  for  a  Married 

Womkn. 

6*  Of  Contrads  made  by  a  Woman  living  with  a  Man  as  bis 
•     Wife. 

7*  bi  what  Cafes  Hufband  and  Wife  ought  to  fue  and  be  fued 
johttlj. 

%.  h  what  Cafes  the'  Hufband  may  fue  altnkf  or  jinn,  hit 
Wifii  and  when  the  Hu/bandmu^  fue  aUne. 
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I 


0/  Contraifs  made  by  a  married  Woman,  wHb 
and  without  the  AJfent  of  her  Hujband. 


.1? 


A  manied  woman  has  no  power  to  make  a  contraft  without 
the  aflent  of  her  hufband  precedent  or  fubfequent,  ezprefs  or  im* 
plied :  therefore  if  (he  enters  into  any  contra£l  without  fuch  af<* 
fent»it  is  abfolutely  void.(0) 

So,  if  the  wife  fell  or  difpofe  of  the  goods  of  her  IiuAandi  with^ 
out  his  aflent,  the  fale  is  void  ;  and  the  hulband  may  recover  them 
back  by  adlion  of  trover,  {b) 

So,  where  the  wife  buys  goods  without  the  confent  of  her  huf« 
band,  he  is  not  chargeable  for  them,  [c)  - 
') fl^^^LiI£ ij        So  a  note  or  bill  drawn,  or  indorfed  by  a  married  woman,  it 

Thus,  in  the  cafe  of  Connor  V.  Martin^  {d)  which  was  an  a^ion 
bcoagbt  by  i^  indorfee  of  a .  p^mifibry  note,  paysUc  to  Smfan 
C§fmor,  or  her  order,  and  given  to  her  before  maniage  ^  which 
note,  after  her  marriage  and  while  covert^  (he  indorfed  to  the 
plaintiff:  the  defendant  pleaded  that  Sz^Sm  G^^/ior was  married 
at  the  time  of  the  making  the  indorfement :  the  plaintiff  de- 
murred ;  and  the  jquefHon  upon  argument  was,  whether  the  plainti^ 
could  maintain  the  aAion  upon  a  note  indorfed  by  zfeme  cavnf  f 
The  whole  Court  were  of  opinion,  that  the  fime^  sovert  could  not 
affign.tbe  note,  becaufe  by  a£l  of  law  it  became  the  fole  right  and 
property  of  her  hufband. 

■ 

Soj  in  the  cafe  of  Barlow  w.  JBi/bcp,  (e)  which  was  alfo^an  aftioa 
by  the  indorfce  of  a  promiffory  note  againft  the  maker,  which 
note  was  drawn  payable  to  one  jinn  Fanj  or  order,  at  two 
months  after  date,  for  41/.  to/*,  and  by  her  indorfed  to  the 
plaintiff.  The  firft  count  of  the  declaration  was  upon  the  note, 
to  which  were  added  the  common  money,  counts.  At  the  trial, 
before  Lord  Kenyan,  Ch.  J.  it  appeared  in  evidence,  that  Ann 
Parry  was  a  married  wom^m,  carrying  on  trade  <at  Birmingham 
in  her  own  name,  with  the  confent  of  her  hufband  ;  and  that  the 
plaintiff,  who  lived  in  London,  had  furnilhed  her  with  gtsods  to  the 

(a)  Ruled  by  all  the  Judges  in  the  cafe  o/'Manby  v.  Scott,  I  Sid*  iSQ* 
1  Lev,  4.  I  Mod,  128. 

(b)  Com.  Dig*  tit.  Baron  and  Feme.  {c)  4  Ltoih  42. 
(d)  Cited  in  3  mh.  S-    See  alfo  1  Stra  $16    S.  C. 

{$)   I  Eajl  Rep.  432.    3  Efp.  Rej>,  366.  S.  C. 

imoi)nlr 


€faap.  n.]    OfContraSs  with  Married  Women.  173 

attionnt  of  the  note,  deafing  with  her  as  %  feme  file  ^  that  the 
plaintiff^  after  much  delays  having  prcfled  for  payment,  the  de« 
fcndant^  with  a  view  to  fenre  Mrs*  Parryf  gave  her  the  note  in 
queftion,  with  knowledge  of  her  being  marriedi  and  with  a  view 
diat  ihe  {houid  pay  it  over  to  the  plaintiiFi  in  order  to  flop  his  pro- 
ceeding agiinfl:  her,  which  (he  did  by  indorCng  it  over  to  htm* 
A  verdifi  was  taken  for  the  plaintiff,  with* leave  to  the  defendant 
to  move  the  conrt  to  enter  a  nonfuit,  if  they  (hould  be  of  opitaioa 
that  the  plaintiff  conld  not  recover  upon  any  of  the  counts. 

The  Court  of  Kwg*s  Bench  were  of  opinion,  that  the  indorfe* 
ment  was  void*  and  that  the  plaintiff  could  not  recover  upon  any 
of  the  counts. 

Lord  Kenyon,  Ch.  J.  faid,  ''  I  faved  the  point  at  the  trial,  not 
from  any  doubt  entertained  by  myfelf  at  the  time,  but  to  give  .an 
opportunity  to  the  plaintiff's  counfel  to  fee  if  there  were  any 
ground  upon  which  the  a£tion  could  be  fuftained ;  but  none  has 
been  or  can  be  ftated.  It  is  clear,  that  the  delivery  of  the  note  to 
the  wife  vefted  the  intereft  in  her  hufband  %  and  as  he  permitted 
her  to  carry  on  trade  on  her  own  account,  and  this  was  a  tranfa£lioa 
in  the  courfe  of  that  trade,  if  (he  had  indorfed  the  note  in  the 
name  of  her  hufband,  I  am  not  prepared  to  fay  that  that  would 
not  have  availed  j  as  many  z&%  of  this  nature  may  be  done  by  a 
power  of  attorney ;  and  the  jury  might  have  prefumed  what  was 
neceffaff  in  favour  of  an  authority  from  her  hufband  for  thia 
purpofe.  But  the  indorfement  being  in  her  own  namc»  it  is 
<IU2te  impoiEble  to  fay  that  fbe  could  pafs  away  the  intereft  of  her 
hufband  by  it.  And  this  is  not  like  a  note  payable  to  the  order  of 
a  fictitious  perfon,  to  whom  no  intereft  can  pafs  ;  but  here  the 
intereft  paffed  to  the  hufband.  Neither  is  there  any  colour  for 
faying  that  the  plaintiff  can  recover  upon  the  money  counts. 
No  money  paffed  between  thefe  parties.'* 

So,  the  executor  of  ^feme  c$vert,  who  lived  apart  from  her 
hafband»  and  traded  as  zfeme  file,  is  not  liable  to  be  fued  at  law 
for  debts  contraded  by  the  wife  during  her  coverturci  whilft 
living  in  a  ftate  of  feparation. 

Thus,  in  the  cafe  of  Clayton  v.  Adams,  (J)  executor  of  Mary 
Byrne,  which  was  an  adton  of  ajfumffit  againft  the  defendant,  as 
executor  of  Mary  Byrne,  for  goods  fold  and  delivered  to  her. 
Plea^  (hat  Mary  Byrne,  at  the  time  of  making  the  fuppofed  pro« 

(/ )  6  Term  Rep.  604.  VJdc  Poft,  /ftT.  Coniraas  by  a  FcUnc  Covert^ 
ible  Trader. 

6  mifcv 
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mifeSf  was  covert  of  one  Jrthur  Bjrni.  Replication  that  Mary 
Byme^  at  the  time  of  making  the  faid  promifes*  and  from  thence 
until  her  death,  lived  feparate  and  apart  from  the  faid  Arthur^ 
and  carried  on  the  trade  and  bufinefs  of  an  haberdafher  as  zfeme 
fohy  and  that  the  plaintiff  never  knew  of  or  trufted  the  faid  Ar^ 
tbur,  but  dealt  with  the  faid  Mary  as  zfemefiU^  and  on  her  ere* 
dit  \  and  in  the  courfe^of  fuch  dealings  for  goods  fold  by  him  (the 
plaintifF)  to  her  as  bichfetnefoU^  (he  made  the  faid  promifes,  &c. ; 
diat  after  the  death  of  the  faid  Mary^  the  defendant,  as  her  execu*  ' 
tor,  took  and  poflefied  divers  goods  and  chattels,  which  were  of 
and  in  pofTefiion  of  the  faid  Mary  as  (mcIi  feme  fok,  to  the  amount 
of  more  than  the  damages  fuftained  by  the  plaintifF  by  reafon  of 
the  non*performance  of  the  faid  promifes,  &c.,  and  whereout  as 
fuch  executor  he  ought  to  have  fatisfied  the  fame,  &c.  To  thia 
replication  the  defendant  demurred,  and  the  plaintiff  joined  in 
demurrer.  And,  upon  argument,  the  counfel  for  the  plaintiff 
cited  the  cafes  of  Norton  v.  Turvill{g)  and  Hulme  v,  Tenanty  (A).^ 
in  which  it  had  been  holden  in  the  Court  of  Chancery  that  the  fe- 
parate eftate  oi/tfeme  covert  was  liable  for  the  difcharge  of  her 
bo^d  debt. 

But  tlie  Court  in  this  cafe  gave  judgment  for  the  defendant ; 
and  Lord  Kenyon^  Ch.  J.  faid,  "  To  the  equity  cafes  that  have 
been  cited  I  fully  fubfcribe :  but  they  cannot  govern  us  in  a 
court  ofiaw.  A  court  of  equity  can  mould  interefts  differently  from 
a  court  oflavj ;  and  can  give  relief  in  cafes  where  a  court  of  law 
cannot.  In  order  to  enable  the  plaintiff  to  recover  in  this  a£tion,' 
he  ihould  have  (hown  that  theyi^m^  covert^  when  alive,  might  have 
been  fued,  and  that  the  defendant  was  poffeffed  of  that  property 
in  refpc£l  of  which  (he  was  liable :  but  it  does  not  appear  that 
this  could  h^ve.  been  the  feparate  property  of  the  wife.  And  the 
probate  of  the  will  of  the  wife  was  abfolutely  void :  We  cannot 
determine  that  an  a&ibn  might  have  been  rtiaintained  againft 
diis  feme  covert^  without  alfo  faying  that  fhe  might  have  been 
taken  in  execution:  but, that  would  operate  as  a  divorce 'between 
the  hufband  and  wife."  ^ 

In  fome  modem  cafes  (i)  it  hasheen  decided  that  a  married  woman 
living  apart  from  her  hufband,  and  having  a  feparate  maintenance 
fecured  to  her  by  deed,  may  coxltradt  and  be  fued  as  zjcmefole^ 

* 

ig)  2  P.  fTms.  144.  {b)  I  Br§.  Ch.  Cat,  16. 

(f)  Gorbett  V.  FodnitzanJ  IFi/e,  i  Term  Ref,  5.  Et  vide  the  fevered 
cafti  there  cittd% 

\  .  and 
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and  that  her  fecotld  httfband  is  liable  for  debts  contraAed  in  tfaa 
hk  time  6f  her  former  hutband,  during  the  ftate  of  reparation. 

But  in  the  more  recent  cafe  of  MarJbaU  ▼.  Rutton,  (i)  thefe 
decifioos  were  reviewed  and  confidered  j  and,  after  fevcral  ar^ 
gttments  at  the  hzxt  it  was  folemnly  determined  by  all  the  judges, 
diat  z/emi  covert  cannot  contraA  and  be  fued  as  zfimefi/^,  eren 
though  (he  be  living  apart  from  her  hufband,  haviiii  a  feparat« 
maintenante  fecured  to  her  bj  deed. 

Lord  Ktnjon  delirered  the  judgment  of  the  Court  in  tins  cafe  at 
follows :  *<  Thb  is  an  a£iion  of  affumffit  brought  by  John  Mar-- 
fodl  s^ainft  Marf  Ruttm^  for  goods  fold  and  delirered  to  her^  for  - 
work  and  labour^  and  money,  laid  out  to  her  ufe»  and  on  other  ge« 
neral  counts.    To  this  the  defendant  has  pleaded  her  corerture 
with  one  ^aac  Rutton^  who  is  ftill  alive.     The  plaintiff  has  replied, 
that  before  the  making  of  the  promifes  of  the  defendant,  (he  and 
her  hu(band  had  mutually  covenanted  and  agreed  to  live  feparate 
and  apart ;  that  a  feparation  accordingly  took  place  between  them, 
amd  that  they  have  continually  from  thenceforth  4ived,  and  ftill 
live,  feparate  and  apart ;  that  a  competent  feparate  maintenance^ 
fuitable  to  the  eftate  and  degree  of  the  defendant,  of  2«o/.  per 
Mfinum,  was,  in  due  form  of  law,  fecured  to  her  by  deed  during 
the  joint  lives  of  her  and  her  h|i(band,  which  has  been  duly  paid 
to  her;  and  that  the  promife^'In  the  declaration  were  made  fub- 
fequent  to  the  feparation  of  her  and  her  hufband.    Ttie 'defend- 
ant has  rejoined,  admitting  the  feparation  between  the  defendant 
and  her  huiband  before  the  promifes,  &c.  and  ftating  the  deed 
mentioned  in  the  replication  as  being  a  deed  of  articles  of  agree- 
ment made  between  the  faid  I/aac  Rutton  and  herfdf,  of  the  one 
part,  and  Thomas  Rutton  of  the  other  part,  whereby  it  was  prcH 
vided  that  the  feparate  maintenance  (bould  be  paid  for  fuch  time 
only  as  the  defendant  (hould  fuffer  the  faid  Ifaac  Rutton  to  live 
(eparate  and  apart  from  her,  and  the  defendant  (hould  maintain 
a  chafte,  due,  and  becoming  conduQ,  and  (hould  fupport  and 
keep  Alary  Rutton  and  Elizabeth  Rutton,    their  two  youngeft 
children,  without  any  other  charge  o^  incumbrance  to  the  faid 
Ifaac  Rutton,  &c.,  concluding  with  a  traverfp  of  the  faid  feparate 
maintenance  being  fecured  to  her  during  the  joint  lives  of  her  and 
her  hu(band.    To  this  rejoinder  the  plaintiff,  having  craved  oyer 
.of  the  articles  of  agreement,  has  demurred,  afligning  various  caufes 

(i}  8  Term  Rep.^^^.  See  a^o  Hatchet  and  another  v.  Baddcley,  a  B/. 
Rep,  1079.  et  pojt^ 

which 
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which  need  not  be  dated ;    and  the  defendant  has  joined  in  de- 
murrer. 

The  general  queftion  which  arifes  on  this  record,  it,  whether 
by  anjr  agreement  between  a  man  and  his  wife  (he  m^iy  be  made 
legally  refponfible  for  the  contrafls  (he  may  enter  into,  and  be 
liable  to  the  anions  of  thofe  who  may  have  trufted  to  her  engage^ 
mcnts.  as  if  (he  were  fole  and  unmarried.  On  account  of  the 
magnitude  of  the  queftion,  and  from  refpeft  to  the  authority  and 
learning  of  thofe  judges,  who  in  fome  late  cafes  have  holden  that 
a  feme  covert  living  fo  feparate  from  her  hu(band,  is  liable  to  be 
thus  fued,  we  thought  this  a  cafe  fit  to  be  argued  before  all  the 
judges ;  and  it  has  been  twice  argued,  once  in  Eajier  Term  1798^ 
before  all  the  then  Judges,  except  Mr.  Barm  Perrjn^  and  again  in 
this  term  (/)  before  ail  theprefent  Judges,  except  Mr.  Juftice  Bul» 
lir^  whofe  abfence  on  every  account  we  had  occafion  to  lament. 
And,  after  a  very  full  confideration,  the  opinion  of  all  the  Jutlges, 
who  heard  the  lad  argument,  is,  that  this  zOlioh  cannot  be  fup- 
ported. 

This  ground  on  which  the  plaintiff  in  this  cafe  refts  his  claiip,  is 
an  agreement  between  the  defendant  and  her  hu(band  to  live  fe- 
parate and  apart  from  each  other.  That  is  a  con  trad  fuppofed  to 
be  made  between  two  parties,  who,  according  to  the  text  6i  Lit'* 
titton,  f.  1 68.  being  in  law  but  one  perfon,  are  on  that  account 
unable  to  contract  with  each  other ;  and  if  the  foundation  fail, ' 
the  confequence  is,  that  the  whole  fuperftrudure  muft  alfo  fail. 
This  difficulty  meets  the  plaintiff  fn/rmi/i^.  If  it  did  not,  and  the 
parties  were  competent  to  contra£l  at  all,  it  would  then  become 
material  to  confider  how  fj^r  a  compaft  could  be  valid,  which  has 
for  its  ohjcSt  the  contravention  of  the  general  policy  of  the  law,  in 
fettling  the  relations  of  domcftic  life,  and  which  the  public  is  in- 
terefted  to  preferve ;  and  which,  without  diflqlving  the  bond  of 
marriage,  would  place  the|>arties  in  fome  refpeAs  ii;  the  condition 
of'  being  (ingle,  and  leave  them  in  others  ful>je£l  to  the  confe- 
quences  of  being  married ;  and  which  would  introduce  all  the  con- 
fufion  and  inconvenience  which  muft  neceflarily  refult^rom  fo  ano- 
malous and  mixed  a  chara£ler.  Iii  the  courfe  of  the  argument 
fome  of  thefc  difficulties  were  pointed  out ;  and  it  was  alked, 
whether  after  fuch  an  agreement  as  th's  the  temporal  courts  could 
prohibit,  if  either  party  were  to  fue  in  the  Bcclefiajlictd  Court  lot 

(/)  Eq/Itr  Tarmi  i8oo« 

the 
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the  reftitation  of  conjugal  rights  ?  whether  the  wife*  if  {he  com- 
mitted a  felony  in  the  prefence  of  her  bufbandt  would  be  liable 
to  con?i&ion  ?  whether  they  could  be  witnefles  for  and  agtinft 
each  other  ?  whether  they  could  fue  and  take  each  other  in  eze* 
cution  ?  And  many  other  queftions  will  occur  to  erery  one^  to 
which  it  will  be  impofiible  to  gire  a  fatisfadory  anfwer.  ^or  in. 
ftancci  it  may  be  aflced  how  it  can  be  in  the  power  of  any  perfonp 
by  their  private  agreement  to  alter  the  chancer  and  condition 
which  by  law  refults  from  the  ftate  of  marriage^  while  it  fubfiftSf 
and  from  thence  to  infer  rights  of  a£lion  and  legal  refponfibilitiea 
as  confequences  following  from  fuch  alteration  of  chara£ler  and 
condition  ?  or  how  any  power  (hort  of  that  of  the  legiflature  can 
change  that/whichy  by  the  common  law  of  the  landi  is  eftablilhed 
as  die  courfe  of  judicial  proceedings. 

The  argument  in  farour  of  the  plaintiff  refted  on  this  pofitioa 
cmly,  as  a  principle^  riz.  that  where  the  hufband  ceaies  to  be  the 
protedor  of  his  wife»  and  is  not  liable  to  have  any  claim  made  on 
him  for  her  fupport  and  maintenance,  it  neceflarily  follows  that 
file  berfelf  muft  be  herown  prote£brefs,  make  contra  As  for  herfelf^ 
and  be  refponfible  for  them.  But  if  this  were  a  neceflary  confe* 
quence,  it  would  hold  in  all  cafes :  but  that  is  not  fo  \  for  if  m 
woman  fhould  elope  from  her  huiband,  withdraw!  herfelf  JFrom  his 
protection,  and  lire  in  adultery,  he  is  not  by  law  liable  to  anfwer 
for  her  neceflaries;  and  no  cafe  has  decided  that  the  woman  is. 
A  wife  Uving  apart  from  her  hufband,  and  who  has  property  fe- 
cured  to  her  feparate  ufe,  muft  apply  that  property  to  her  fup^ 
port,  asher  occafionsmay  call  for  it;  and  if  thofe  who  know  her 
condition,  inftead  of  requiring,  immediate  payment,  give  credit  to 
lier,  they  have  no  greater  reafon  to  complain  of  not  being  able  to 
foe  her,  than  others  who  have  nothing  to  confide  in  but  the 
QKmonr  of  tHofe  they  truft.  From  the  incapacity  of  a  married  wo« 
ttm  to  contraA  or  to  poflefs  perfonal  property  which  may  be  the 
fubje£l  of  contrad,  men  and  their  wives,  defirous  of  living  fe« 
paiate,  have  found  it  neceflary  to  have  recourfe  to  the  interven- 
tion of  truftees,  in  whom  the  property,  of  which  it  is  intended  (he 
fhall  have  the  difpofition,  may  veft  uncontrolled  by  the  rights  of 
the  hufband,  and  with  whom  he  may  contra£l  for  her  benefit ; 
but  in  fuch  property  the  woman  herfelf  acquires  no  legal  intertft 
whatfoever.  Of  fuch  trufts  Courts  of  Equity  alone  can  take  no* 
tice }  they  can  caufe  the  fund  to  be  b/ought  before  them  tp  be 
applied  as  in  juftice  it  ought  to  be  \  and  in  thofe  courts  the  cre^ 
ditor  muft  prefer  bis  claim. 

Vol,  L  N  Th* 
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The  earlieft  cafes  on  this  fubje£l  proceed  on  the  ground  of  th<i 
hufband  being  confidered  as  dead,  and  the  woman  as  being  in  t 
ftate  of  widowhood}  or  as  divorced  h  vinculo  nuUrifmniif  \n 
which  light  Rutton  and  his  wife  do  not  (land*  And  until  the 
cafes  of  Rifigffead  v.  Ltidy  Lanejborwgh^  Barbell  v.  Brooks f  ( m) 
and  fome  fubfequent  cafes^  which  we  wiihed  to  have  re-confider« 
ed,  we  find  no  authority  in  the  books  to  (how  that  a  man  and  his 
wife  can  by  agreement  between  themfelves  change  their  legal  ca- 
pacities and  chara£ters ;  or  that  a  woman  may  be  fued  as  Tifeme 
fole  white  the  relation  of  marriage  fubfi(lS|  and  flie  and  her  huC* 

band  are  living  in  rhis  kingdom* 

For  thefe  reafons  our  opinion*  in  conformity  with  that  of  all 
the  Judges  who  heard  the  lad  argumenti  is^  <<  that  there  muft  be 
judgment  for  the  defendant." 

But  a  contra^  made  by  a  married  woman  with  the.aj/ini  of  her 
hufband^  is  good ;  and  (hall  be  taken  as  the  contra^  of  the  huf- 
band; (fi) 

So,  where  a  uife  traded  by  her  hufband^s  confent,  and  gave 
bills  for  money,  and  he  received  the  profits.  '](['he  wife  borrowed 
Tco/.  and  died,  .and  a  bill  was  brought  againft  the  hufband  for 
the  money.  An  iffue  was  diredled  to  try,  whether  the  money 
,was  borrowed  for  carrying  on  the  trade ;  for  if  it  were,  the  huf- 
band (hould  be  decreed  to  pay  it.  {o) 

So,  if  the  wife  of  j4.  receives  lo/.   to  the  ufe  of  S.  and  thii 
comes  to  the  profit  of  ^.  in  a  convenient  and  neceiTary  way^ 
though  it  was  without  ufs  order  or  confent  after,  yet  A,  is  liable  to " 
this  debt,  and  the  count  or  declaration  (hall  be  of  a  receipt  by  the 
hands  of  the  baron,  (p)  ' ^ 

So,  if  zfeme  covert^  without  any  cxprefs  authority  from  her  nuf- 
band,  contra£l  with  a  fervant  by  deed,  the  fervant,  having  per- 
formed the  fervice  (tipulated,  may  maintain  ajjhmiftt  againft  the 
hufband.  {q) 

So,  where  a  hufband  permits  his  wife  to  a£l  for  him  in  any  de- 
partment or  bufinefs,  her  contra€tff  and  acknowledgements  (hall 
bind  the  hufband. 

(m)  Cliedin  the  cqfi  of  Corhttt  i>.  Poelnitk,  I  Term  Rep.  6. 
40)   4  Fin*  4br.  tit*  Baron  and  Feme.    E.  #.  pi.  ao..  ^Bulfl.^o* 
1  itra.  80.     See  alfo  Barlow  v.  Bifhop,  per  Ld.  Kcnyon,  anie  173. 
(«)  t  Freem.  Rep.  215.  pi.  288. 
{p)  Jet$i.  ^'pl^  5.        {q)  White  v.  CuyUr,,  6  Term  f^.  176. 
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ThuSy  in  the  cafe  oi  Emerfon  t.  Blonden^  (r)  which  was  an  a£iicNi 
of  affumfjit  for  the  ufe  and  occupation  of  certain  rooms  in  the 
plaintiff's  houfe,  which  had  been  ]et  to  the  defendant* 

The  defendant  and  his  wife  had  taken  the  apartments  at  a  cer« 
tain  rent,  the  wife  had  made  the  bargain,  and  had  agreed  to  gire 
three  months'  notice  of  quitting.  Having  quitted  without  notice^ 
the  aAion  was  brought  to  recover  the  three  months'  rent. 

A  witnefs  for  the  plaintiff  proved  a  demand  of  the  rent  from  the 
defendant's  wife,  and  that  fhe  had  acknowledged  the  fum  claimed 
to  be  due,  and  had  promifed  payment. 

The  cotinfel  foY  the  defendant  obje£^ed  t^  this  evidence,  as  it 
Was  admitting  the  declarations  of  the  wife,  and  her  acknow* 
kdgaent  of  debt  to  charge  the  hulband. 

It  was  anfwered  by  the  plalntiff^s  counfel,  that  the  defendant 
having,  in  the  prefent  inftance,  permitted  his  wife  to  a£l  for  him, 
in  making  the  agreement,  and  fettling  the  terms  upon  which  the 
lodgings  were  taken,  that  he  had  thereby  conftituted  her  his  agent 
for  that  purpofe,  and  (hould  therefore  be  bound  by  her  a£l8  and 
admiilions. 

Lord  Kenyon^  Ch.  J.  faid,  <<  that  the  rule  of  law  had  been  cor- 
re£Uy  iiaced  by  the  phintiff's  counfel,  that  where  a  wife  ads  for 
her  hulband  in  any  bufinefs  or  department,  by  his  authority  and 
widi  his  aflent,  that  he  thereby  adopts  her  a£ls,  and  mud  be  bound 
by  any  admifiion  or  acknowledgement  made  by  her  refpei^ling 
that  bufinefs,  in  which  by  his  authority  (he  has  aded  for  him,  and 
that  therefore  in  the  prefent  cafe  her  admiflton  of  th^  debt  due  to 
the  plaintiff  on  account  of  the  lodging,  was  competent  and  admif- 
fible  evidence  to  charge  the  hulband." 


%.  Of  Contraffs  with  a  Feme  Covert  durhtg  the 
Banijhment^  Vc.  of  her  Hujband. 

m 

We  have  already  feen  that  the  contra£l*s  of  ^ftme  ct^virt  are  in 
general  void,  unlefs  made  with  the  affent  of  the  hulband.  But  in 
the  cafe  of  banilhment,  abjuration,  or  exile,  the  law  confiders'the 
fauiband  as  civilly  dead,  and  therefore  permits  the  wife  to  contract;^ 
a&d  fue  or  be  fued  as  a  fmt  foU  \  for  it  would  be  unrcaTonabla 

■    (r)  I  E^.  R^.  i4a.  .  . 

N  %  that 
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that  flic  Qioold  be  remcdilefs  on  her  part|  and  equally  hard  upon 
her  creditors,  *who  not  having  any  remedy  againft  the  hufbandy 
fiiould  be  without  remedy  againft  thcfeme*  (/) 

So,  an  a£tion  lies  againft  zfimc  r^^ivr/^  though  the  banifliment 
be  only  for  a  limited  time. 

Thus,  in  the  cafe  of  Sparrow  v.  Carruthers^  {t)  which  was  an 
a&ion  upon  a  note  of  loA  given  by  a  married  woman^  who  kept  a 
public-houfe,  for  fome  malt.  The  defence  relied  on,  was  die  de- 
fendant's coverture.  But,  upon  the  trial,  the  plaintiff  proved  that 
her  hufbahd  had  been  transported,  and  his  time  was  not  expired. 
The  queftion  was,  whether  flie  was  liable.  T^ties^  Juftice,  thought 
that  the  court  muft  confider  the  tranfportation  as  fufpending  her 
difability.     A  verdidl  was  accordingly  found  for  the  plaintiff. 

The  principle  of  this  rule  of  law  has  aUb  been  extended  to 
cafes  where  the  hulband  has  refided  abroad,  without  any  pro* 
bability  of  returning  to  England^  and  where  the  wife  has  repre- 
fented  herfelf,  and  contracted  as  ^femefoU. 

Thus,  in  the  cafe  of  Derry  v.  The  Dutchefs  of  Mazarine^  (») 
which  was  an  a£lion  of  ajfumpfit,  brought  againft  the  defendant^ 
for  wages  and  money  lent  \  the  defendant  pleaded  coverture,  and 
iffue  thereupon.  And  notwithftandtng  there  was  very  ftrong  evi- 
dence at  the  trial,  that  the  Duke  of  Mazarine^  the  defend^t'a 
hufband,  was  alive  in  France^  the  jury  found  for  the  plaint^ ; 
becaufe  the  Dutchefs  had  lived  in  England  for  twenty  years  as  a 
ftmefole^  and  had  contraded  continually  as  fuch ;  and  he,  who 
was  her  hufband,  was  an  alien  enemy.  It  was  moved,  on  behalf 
of  the  Dutclsefs.  that  this  verdid  was  againft  evidence  and  law,  for 
a  feme  covert  cannot  be  folely  charged  foi:  debts  and  contrads, 
without  divorce  and  alimony,  although  the  hufband  be  a  fo- 
reigner. But  by  Holij  Ch.  J.  when  the  hufband  is  an  alien  enemy, 
and  under  an  abfolute  difability  to  come  and  live  here,  the  law 
perhaps  will  make  the  wife  of  fuch  an  jiufband  chargeable  as  a 
feme  file  for  her  debts  and  contraAs. 

(j)  Bro.  Alt,  tit.  Baron  et  Feme,  fil.  66.  Lady  Bellnat^t  eafe^  r  M. 
4.  t.^.  12.  2  H.i^f  7.  a.  Co.  Lit.  132.  3.  133.  a.  1  Rol  Rep*  400. 
Jdo.  85.  I  Bujfi.  I40.  X  Bulfi.  188.    Bac.  Ahr.  tit.  Baron  Sc  Fetnc,  JPf. 

(/)  Cotam  Yates,  Ju£U  on  the  Northern  Circuit,  cited  in  1  Term 
Rep   6. 

\u)  I  Ld,  Raym.  147.  Btitjee  2  Salt.  646.  2  fFsle.  }o8  ;  and  1  Bof. 
ema  Fill.  339 ;  where  the  vercSff  in  this  cafe  is  confid&ed  as  leing  cltairtf 
sgalnfl  law^  and  its  equity  only  made  the  gromtd  (f  rejfufal  of  the  nras  tri^» 
Sed  Misie  the  cafes  uhichfoUow* 
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Soi  in  Walfiri  v.  The  Dutchefs  Di  funnel  {v)  which  was  an 
afiion  of  ajfum^t  for  goods  fold  and  delivered.  Plea  of  covertaie. 
The  evidence  in  fupport  of  this  plea  eftablilhed  the  hSt  of  rsM^ 
liage ;  and  further,  that  the  Dvie^  who  was  a  foreigner^  had 
gone  abroad  in  the  joar  1793,  ^"^^  ^^^  "^'^  '^^^^  returned  $  during 
that  interval  the  Dutchtfs  had  kept  houfe,  and  paid  bills  for  goods 
fumiihed  on  her  own  account,  and  in  her  own  name ;  but  the 
witnefs  who  proved  thofe  fads  faid,  that  the  Duke^  on  his  going 
«broad>  had  propofed  to  remain  abroad  only  for  four  months,  and, 
as  the  witnefs  believed,  had  not  abandoned  his  intention  of  re*> 
turning  to  this  country,  though  he  had  not  yet  done  To. 

Upon  this  evidence  Lord  Ktnym^  Ch.  J.  ruled,  that  the  defend* 
ant  was  liable.  His  lordfliip  faid,  <<  the  prefent  cafe  came  within 
the  principle  of  the  old  common  law,  where  the  hu(band  had  abjur- 
ed the  realm.  If  the  hufband  had  been  abfent  for  fome  time,  and 
Aea  returned  and  paid  bills  contradcd  by  the  wife  in  his  ab« 
fence^  and  again  left  the  kingdpm,  he  (hould  hold  the  wife  not 
liable  \  but  here  was  a  defertion  of  the  kingdom,  and  an  abience 
of  fome  years  ;  *  he  was  no  longer  domiciled  here,  and  in  the  in« 
terval.his  wife  was  fupplied  with  thofe  articles ;  if  (he  was  not  to 
be  held  liable  for  debts  contra&ed  under  fuch  circumftances^  (he 
might  be  ftarved*" 

So,  in  De  Gaillon  v.  UAighf  (ti;)  which  was  an  afiion  of  fW^- 
hii4aus  ajfumfjit  for  money  paid,  &c. '  The  defendant  pleaded 
coverture  with  John  Martin  Hani  VAlgle.  The  plaintiflF  re- 
plied, that  before  the  making  of  the  promifes  and  undertakings 
in  the  faid  declaration  mentioned,  and  from  thence  hitherto,  the 
faid  John  Martin  Hartl  VAigle  lived  and  rcCdcd  ip  parts  beyond 
the  feaSf  out  of  this  kingdom,  to  wit,  at  Hamburgh  \  and  that 
during  all  that  time  the  faid  ViBotre  Harel  VAlgle  lived  in  this 
kingdom  feparate  and  apart  from  the  faid'  John  Martin  Harel 
VAlgUy  and  followed  and  carried  on  the  trade  and  bufinefs  of  a 
merchant,  as  a  fingle  woman,  and  a  fole  trader,  to  wit,  at  Wejl* 
misery  &c, ;  that  the  plaintiff  did  not  give  any  credit  to  the  faid 
John  Martin  Harel  L'Aigle,  but  traded  and  dealt  with  the  faid 
Fiffoire  Harel  as  a  femefole^  and  on  her  fole  credit ;  and  that  the 
£iid  riamre  Har§l  made  the  (aid  feveral  promifes  and  undertakings 
in  the  faid  dcolaration  mentioned,  as  fuch  feme  fole  as  afore* 
iaid. 

(-p)  t  EJ^  Rep.  554.  and  in  another  cafe  agmnS  the  fame  defmimt  at  tht 
V  ofFranh.     Ibid.  587.  5.  P. 
•  About  three  yars.        (w)  1  Boi.  and  PtJ.  357. 
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To  this  there  was  a  general  demurrer  and  joinder.  And  in  fij^p- 
port  of  the  demurrer  were  cited  the  cafes  of  Cerbett  r.  Poelnitz^  (;r) 
Cilchrifl  7.  Browfty  (y)  and  Clayton  v.  Adams,  (s) 

But  the  court  held,  that  the  defendant  was  perfonally  liable^ 
and  accordingly  gave  judgment  for  the  plaintiff. 

BuUer^  Juft.  faid,  "  There  is  another  fct  of  cafes  of  a  very  dif- 
ferent nature  from  thofe  which  have  been  relied  on  by  the  de- 
fendant;  but  which  are  much^more  applicable  to  this  cafe.  The 
firft  of  thefe  is  the  Lady  Belknaph  cafe  :  *  now  let  us  fee  if  any 
found  diftindion  between  that  cafe  and  this  can  be  maintained. 
The  hufband  there  was  baniflied^  but  it  is  not  dated  whether  he 
was  banifhed  for  one  year,  or  for  five  yearsj  or  for  life  :  it  was 
held  fufficient  that  h^  was  in  baniihment  at  the  time  when  Lady 
Belknap^z  contra£^  was  made  \  and  I  can  fee  but  one  principle  on 
which  the  cafe  could  have  been  decided  }  via.  that  the  rights  known 
to  ezift  in  law  between  hu(band  and  wife  were  not  interfered  with 
by  allowing  the  wife  to  be  taken  in  execution ;  as  the  huiband 
was  banifhed  (though  it  be  not  ftated  whether  for  life  or  not,)  the 
matrimonial  rights  during  his  banifhment  were  at  leaft  fufpended^ 
In  later  times  the  cafes  have  gone  further.  In  Sparrow  v.  Car-* 
rutbersy  {a)  it  was  fhown,  in  anfwer  to  evidence  of  c6vertvre,  that 
the  btilband  was  tranfported  for  feven  years  only,  and  after  that 
time  was  expired,  he  had  a  right  to  return,  and  demand  the  com* 
fort  of  his  wife,  even  if  (he  were  in  gaol  \  yet  the  hufband  being 
abroad,  and  not  capable  of  enjoying  the  matrimonial  rights,  it  was 
heJd  that  the  difability  of  the  wife  was  fufpendcd.  In  thpfe  cafeii 
the  huib'and  was  fent  out^of  the  country  for  his  crimes,  whereat 
here  the  hufband  has  voluntarily  abandoned  his  wife,  and,  for  any 
thing  that  appears,  never  was  in  Englandy  and  perhaps  never  may 
come  here.  The  wile  has  traded  as  ^femefoUy  has  obtained^  cre- 
dit as  fuch,  and  ought  to  be  liable  fqr  her  debts/' 

Heathy  J.  *'  I  am  of  the  fame  opinion.  The  cafes  of  banifliment 
and  tranfportation  of  the  hufband  are  diredly  in  point.  Beiides^ 
it  is  for  the  benefit  of  xhtfeme  covert  that  Oie  (hould  be  liable  to 
an  aftion  in  fuch  a  cafe  as  this,  otherwife  (he  could  obtain  no  cre- 
dit, and  would  have  no  means  of  gaining  her' livelihood.  The 
hufband^  perhaps,  never  was  in  England^  and  never  may  be,  To  that 
this  cafe  is  not  at  all  like  thofe  which  proceeded  on  the  groand  of 
a  fcparate  maintenance." 

(w)  I  Tirm  Rif.  5.       {y)  4  7Vn«  Ref.  764.       («)  6  Term  Rip,  604. 
*  Jlinfe  ibo.  nofii.  {a)  Ibid^ 

But^ 
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But,  in  the  cafe  otFttrrer  y.  7be  Couniefs  Dowager  of  GranaKd^  (*) 
^hich  was  an  aAion  of  indebitatus  ajfum^t  for  the  ufe  and  occu« 
pation  of  certain  ready  furnifhed  lodgings.  The  defendant  plead* 
ed  coverture  ;  to  which  the  plaintiff  replied,  that  the  defendant's 
hufband  lived  and  refided  in  Ireland^  and  that  the  defendant'  lived 
in  England^  as  a  6ngle  woman  \  and  as  fuch  Gngle  woman,  pro* 
mifed,  &C.  The  court  held  the  replication  bad  on  general  de* 
murrer;  the  terms  of  it  only  amounting  to  a  mere  temporary  ab» 
fence* 

So,  in  the  cafe  of  William  Mc.  Namara  and  viifev.  Ft/her^  (r)  which 
was  a  nvrit  of  error  in  fa£l  from  the  Court  of  Common  Pleas  into 
the  Court  of  King^s  Bench*  The  defendant  in  error  having  brought 
an  aAion  of  ajfum^t  in  the  Court  of  Common  Pleas,  for  goods  fold 
and  delivered,  againft  one  of  the  plaintiffs  in  error,  Margarets  the 
wife  of  William  Mc.Namara^  fhe  pleaded  mn^ajfum^tt ^  and  gave  her 
coverture  in  evidence;  which  the  defendant'in  error  had  anfwered 
by  proving  that  the  plaintiff,  William^  had  lived  abroad  in  the 
Wejl  Indies  for  fourteen  years,  and  that  the  goods  were  fold  to  her 
as  ^femefok ;  that  the  hufband  was  flill  abroad  \  and  that  (he  re- 
ceived from  Sir  Richard  Neave  an  allowance  of  a  guinea  a  week^ 
though  it  was  not  fecured  to  her  by  deed*  Eyre^  Ch,  J.  before 
whom  the  caufe  was  tried,  being  of  opinion,  that  this  created  a 
perfenal  refponGbility  in  her,  he  dlredted  the  jury  to  find  for'  tho 
plaintiff,  which  they  did. 

Upon  this  the  prefent  defendant  in  error  fign«d  judgment,  and 

the  plaintiff,  Margaret^  was  taken  in  execution*     She  then  brought 

^  writ  of  error  on  the  judgment,  in  her  own  name,  and  .ifrigned 

coverture   as   error  in  fa£t«    The  defendant  pleaded  in  nullo  eft 

erratum^     But,   upon  the  cafe  being  fct  down  for  argument  in 

£ajler   term,  39   Geo.  III.   the  Court,   on  the  authority   of  a 

<;afe  in  the  Year  Book,    14  Ed.  III.  cited  by  Mr.  Juflice  Law- 

rence,  that  the  hufband  ought  to  be  joined,  .quafhed  .that  writ  of 

cnor* 

.) 
In  Trinity  term  39  Geo.  3.  another  writ  of  error  was  fucd  out 

i^  the  name  of  the  hufband  and  wife,  but  without  th^  concurrence 

or  knowledge  of  the  hufband  ;  and  her  coverture  was  af&gned  aii 

OT^or  in  fz&f  as  before^ 

{t)  iNtwRtf.C.B.io.  {t)  ^ IJp. JR*p.  iS. 

N^.  The 
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The  defendant  pleaded  that  the  hufl>and  lired  feparate  and 
apart  from  the  wife  by  his  own  defire  \  and  that  the  fenu  had  a 
feparate  maintenance  duly  paid  to  her. 

The  plaintiiFs  in  error  took  iflue }  and  upon  the  trial,  the  fame 
lads  were  proved  as  at  the  firft  trial. 

Lord  Kenyorij  Ch.  J.  before  whom  the  caufe  was  tried,  faid,  <'  I 
think  thefe  parties  have  midaken  their  way  very  much,  by  coming 
into  this  court.  I  have  frequently  heard  it  laid  down  on  the  other 
fide  of  the  Hall^  and  that/rom  very  high  authority,  that  the  proper 
courfe  in  ijach  a  cafe  is  to  file  a  bill  againft  a  married  woman  and 
her  truftees  in  a  court  of  equity ;  and  I  remember  a  caufe  (landing 
over,  becaufe  that  was  not  done.  Here  there  are  no  articles  of 
ieparation  :  to  fay  therefore,  on  this  evidence,  that  there  is  an  end 
put  to  the  conjugal  relation  between  thofe  parties,  is  what  I  date 
not  fay,  in  point  of  law  or  of  confcience.  I  am  prettjrfure,  that 
Lord  Chancellor  JS//^^^f  has  faid  fomething  in  Belknafs  cafe  (if 
I  recoUeA  right,  this  cafe  is  to  be  found  in  Co.  Litt.  *)  which  haa 
laid  down  the  law  in  that  cafe ;  it  is  an  old  cafe,  and  of  great  authcv^ 
rity,  to  (how  that  this  kind  of  proceding  cannot  take  place. 
There  is  no  evidence  here  to  (how  diat  this  woman  has  a  feparate 
maintenance.  On  this  evidence,  every  man's  wife  may  be  faid  ta 
have  a  feparate  maintenance,  becaufe  her  hufhand,  as  far  as  his  BbilU 
ties  go,  fupplies  her  with  money  from  time  to  time<  There  muft 
be  a  verdid  for  the  plaintiC 

3.  Of  Controls  with  a  Feme  Covert  fde  Trader^  ^c. 

By  the  cuftom  of  Londm  (d)  if  zjime  covert  exercifes  any  trade 
in  which  her  hufband  does  not  at  all  concern  himfelf,  (be  mzj 
be  fued  as  zfemtfuU^  in  the  City  Courts,  for  debts  contraAed  in  the 
carrying  on  of  that  trade  }  and  if  ihe  has  not  goods  that  are  not  her 
hulband's  Oie  muft  be  imprifoned  till  ihe  fadsfiesher  creditors;  and 
as  (he  may  be  fued,  fo  (he  may  fue  as  z  feme  Jolt  for  debts  owing 
her,  in  her  way  of  trade,  and  within  the  city. 

But  a  feme  convert  cannot  fue  or  be  fued  as  z  feme  file  by  the  cuf- 
tom of  London  in  the  fuperior  courts  at  Weflnunfter.  Her  hufband 
muft  be  joined  for  conformity*  {e) 

•  132.  >.  133.  tf.      (^  10  Mod,  6.  V\de  Clayton  v.  Adams,  AnU  lyj- 
(r)  Candell  v.  Shaw^  4  Tcnv.  Re^  %J^\.  J^eard  W  wje  ^.  Webb« 
a  jiaf.  aad  Ful.  93* 

4.  Of 
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4.  Of  CeiUra&  witb  the  Wife  hefore  Marrit^e, 

/ 

All  the  ptrfmal  eftatei  as  money,  goods,  catde,  houfehold  furni- 
ture, &c.  that  were  the  property  and  in  the  poflei&on  of  the  wife 
at  the  time  of  the  masriage,  are  a£)!fuUy  refted  in  the  hulband  i 
fo  that  of  thefe  he  may  make  ahy  difpofition  in  his  life-time  witb- 
ottt  her  confent^  or  may  by  will  devife  them,  and  they  (hall  without 
any  fach  di^fition  go  to  the  executors  or  adminiftrators  of  the 
hnfband,  and  not  to  the  wife,  though  ihe  furvive  him.  (/^ 

But  chofes  in  adion,  as  debts  due  to  the  wife  which  art  to  be 
demanded  by  a£iion,  though  they  are  l&ewife  fo  far  refted  in  thei 
hnlband,  that  he  may  reduce  them  into  po/TeJEon }  yet  if  he  dies 
before  any  alteration  made  by  him,  they  (hall  go  to  his  wife,  nor 
(ball  they,  without  fucfa  alteration,  furvive  to  the  hu(bandupon  the 
death  of  the  wife,  or  he  have  any  right  to  them,  but  as  he  is  en- 
titled as  adminiftrator  to  his  wife.  (^) 

The  httiband  is  alfo  entitled  to  whatever  hi^  wife  earns  during     ^^^ 
eorerture.  (£} 

Therefore,  a  note  payable  to  z  feme  file  or  order,  who  afterwardt 
marries,  becomes  the  property  of  her  hufband,  and  (he  cannot    jk^ 
legally  indorfe  it  over  to  a  ftranger  during  coverture,  (f) 

But  where  an  eftate  is  vefted  in  truftees  for  the  feparate  ufe  of 
the  wife,  the  hufband  cannot  maintiaih  any  adion  at  law  againft  a 
ftranger  for  wrongfully  rcceivmg  the  rents  and  profits  thereof,  {k) 


/ 


With  regard  to  debts  cpntraded  by  the  wife  before  marriage^ 
the  law  has  provided,  that  if  a  man  marries  a  woman  who  is  in  debt 
to  divers  perfons,  the  hufband  and  wife,  during  coverture,  fhall  be 
fued  for  the  debts :  but  if  the  wife  die,  and  the  creditors  have  neg- 
\c€ttA  to  recover  their  debts,  the  hufband  fhall  not  be  charged 
dierewith  after  the  death  of  his  wife  :  for  the  debts  muft  be  re- 
covered  in  the  life-time  of  the  wife.  {I) 

If  )  Bac.  Ahr.  tk.  Baron  A:  Feme,  C.  3. 

If)  Ibid.  Se9  cifi  Co.  Lii.  351.  a.b.n.l.    3.  MoJ.  186. 

(h)  BuL  N.  P.  1X6.        (i)  3  mi/.  5.  Stra,  516.  10  Mod.  246. 

(i)  Davifon  v.  AtkiufoD,  5  Term.  Rep*  434. 

(/}  F.  N.  A  ISO.  F.  Bof.  Ah.  ti$.  fiaroa  dc  Feme,  F.  Cm.  D^.  t». 
Sam  ^  Fcmei  iV.  I(  2  C. 

4  sor 
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5.  0/  Contrads  for  Necejfariis  provided 
for  a  Married  Woman. 

The  hulband,  during  coverture,  is  not  only  liable  to  the  debta  of 
bis  wife  before  marriage,  but  is  alfo  obliged  to  maintain  his  wife, 
and  find  her  with  neceiTaries,  as  meat,  drink,  clothes,  &c«  fuitable  to 
his  eftate  and  condition  in  life.  And  though  the  wife  has  no  power 
to  bind  her  hufband  by  any  contra£t  of  hA'S,  even  for  neceiTariesj 
without  his  aflent  cMprefs  or  implied j  yet  it  is  fettled,  that  whilft  (he 
cohabits  with  her  hufband,  he  (hall  be  chargeable  for  all  contrads 
made  by  her  for  nece(raries  ;  and  his  aflent  thereto  (hall  be  prefumed 
on  account  of  the  cohabitation,  unlefs  the  contrary  appear.  Such 
contra£is,  however,  are  confidered  in  law  as  the  contradis  of  the 
kufband,and  he  alone  is  chargeable,  (m) 

So,  where  the  hulband  leaves  his  wife,  or  refufcs  to  permit  her 
to  live  with  him ;  or  if  he  treat  her  fo  ill  as  to  oblige  her  to  depart 
from  his  dwelling ;  in  either  of  thefe  cafes  the  law  inakes  the  huf- 
band  liable  to  her  contrails  for  neceflaries. 

Thus,  in  the  of  Bolton  v.  Prentice^  («)  which  was  an  a£lion  of 
pffUmpfit  for  goods  fold  and  delivered  to  the  defendant's  wife :  the 
cafe  appeared  to  be  that  the  defendant  and  his  wife  had  formerly 
lodged  at  the  plaintiiPs  houfe,  and  the  plaintiff  furnilhed  her  with 
goods  ;  and  the  defendant  finding  the  plaintiff  had  hel]ped  her  to 
pawn  her  watch,  and  fufpeding  he  confederate4  with  her,  left  the 
lodgings,  after  paying  the  plaintiff  his  bill,  and  forbidding  him  ever 
trufting  her  a^ain. 

After  this  the  defendant  and  his  wife  cohabited  together  for  » 
year,  when  without  any  caufe  appearing,  he  left  her,  locked  up  her 
clothes,  and  upon  her  finding  him  out,  refufed  to  admit  her,  and 
ilruck  her,  and  declared  he  would  npt  maintain  her,  or  pay  anf 
body  that  did.  In  this  diftrefs  (he  borrowed  clothes  of  her  friends^ 
and  applied  to  the  plaintiff,  who  furniifhed  her  with  neceffaries  ao- 
cording  to  the  defendant's  degree  \  which  the  defendant  refufiog 
to  pay  for,  this  a£lion  was  brought ;  and  upon  trial  the  jiiry  found 
for  the  plaintiS 

Upon  motion  for  a  new  trial,  the  court  held  that  the  verdifk 
was  right ;  for  whilft  they  were  at  the  plaintiff's,  there  was  a  par« 
ticular  reafon  for  the  particular  prohibition  \  yet  the  caufelefs  tum« 

(m)    VUt  Manby  v.   Scot,    1  Sid.  \z%,  9.     i  Lev,  4*    \  Mod.  128. 
I  Saik  1x8.  Com.  Dig.  tit.  Baron  &  Feme,  ^  Bae.Jlbt.famitUk^  ffm 
(n)  iSira.  1214. 

ing 
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ing  her  away  deftitutc  afterwards,  gave  her  the  general  credit  again  i 
and  if  a  hufband  ihould  be  allowed^  under  the  notion  of  a  par« 
ticular  prohibition,  to  deftroy  her  obtaining  credit  in  one  places 
he  may  in  the  fame  manner  prevent  it  with  all  people  (he  is  ac« 
quainted  with,  {le  appears  to  be  a  wrong  doer,  and  therefore  has 
no  right  to  prohibit  any  body.  They  diftinguiflied  this  cafe  from 
that  oi  Manby  v.  Scott ^  1  Sid.  109,  for  there  the  wife  was  guilty 
of  the  firft  wrong  in  elopiqg. 

So,  in  the  cafe  of  Thompfon  v.  Hervej^  0  which  was  an  afiioii 
brought  againft  the  defendant  for  lodging  and  necefiaries  for  his 
wife,  during  her  refidence  at  Briftot^  (which  her  health  abfolutelj 
required  \)  wherein  a  verdi£t  had  been  given  for  the  plainti^ 
againft  Mr.  Hervey.  It  appeared  from  Lord  AlansfieiiTs  report  of  .the 
evidence  that  (he  had  herfeif  paid  part  of  the  money,  viz.  what  was 
due  to  the  plaintiflF  for  the  former  part  of  the  time }  and  that  (he 
had  a  penCon,  during  pUafure^  from  the  crown  determinable  at 
the  will  of  the  crown,  of  300/.  a  year,  granted  to  her  in  her  own 
name,  but  not  by  any  agreement  or  otherwlfe  appropriated  at  all 
to  her  own  ufe  :  that  at  her  return  from  Bri/loi,  her  hufband  (hut 
hb  doors  againft  her  j  that  Mr.  Hcrvey  had  never  made  or  agreed 
to  make  any  feparate  allowance  to  her,  or  had  contributed  any 
thing  towards  her  fupport,  (i nee  he  had  fo  ihCit  his  doors  againft 
her;  nor^ad  (he  any  ufe  of  his  table,  fervants,  or  equipage :  and  there 
was  evidence  given  of  his  being  reputed  to  have  an  income  of 
about  1 800/.  per  annum* 

The  Court  held,  that  the  hufband  was  liable  to  this  a£l!on ;  and 
faid  :  **  Here  is  no  agreement  fof  a  fepars^tion  :  but  he  has  fent 
her  adrift,  by  (hutting  his  doors  againft  her.  He  allows  her  no 
feparate  maintenence,  nor  any  fupport  at  all.  And  there  is  no 
pretence  of  this  lodging  and  and  other  fupport  provided  for  her  by 
the  plaintiff,  being  improper  for  her  degree  and  condition  of  life. 
And  as  (he  had  no  maintenance  from  her  hufband,  nor  admittance 
into  his  houfe,  (he  was  obliged  to  procure  lodging  and  maintenance 
fomewhere  elfe.  Every  man  is  obliged  to  maintain  his  wife. 
The  penijon  is  only  a  voluntary  grace  and  bounty  of  the  crown^ 
and  only.dusing  the  pleafure  of  the  crown ;  not  what  any  credi- 
tors of  hers  even  for  her  neceffary  fubGftence  fuitable  to  her  de- 
gree and  rank  of  life,  can  be  fuppofed  to  give  her  credit  upon.** 

So,  in  the  cafe  oiRobifon  v.  GofnoUf  {p)  where  it  appeared 'that 
^  hufband  difcovering  his  wife  to  be  a  very  lewd  woman^  went  ofUfoj 

(#)  4  Bitr.  a  177.  {p)  6  Mod.  171.  x  Salk;  1 19.  S.  C. 

from 
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from  hif ;  and  fhe^  alter  ha^g  liTcd  fevtral  years  with'an  adulterer, 
was  received  into  the  plaintiff's  houfe^  who  entertained  her  as  the 
Imfband's  wife*  And  this  adion  being  an  iiuiipMttf/wxij^iirj^againft 
the  hufl>and  for  lodging  and  dieting  the  wife.  HolU  Ch.  J.  at  mfi 
frmSf  held,  that  let  the  woman  be  erer  fo  TitiouSi  yet^  while  ihe 
wiU  cohabit  with  the  hufband,  he  is  bound  to  provide  heceflaries  I 

for  her^  and  is  liable  to  an  a£lion  of  fuch  as  fumifh  her  with 
thern^  for  his  bargain  was  to  take  her  for  better  for  worfe. .  In  like 
manner  it  isj  if  the  hulband  turns  his  wife  away  for  her  wicked- 
'  oefsy  he  remains  (till  chargeable  for  her  necefiaries.  But  if  the 
wife  leaves  her  hufband,  they  that  truft  her  after  it  is  notorious 
that  (he  has  left  him^  do  it  at  their  perils  and  (hall  not  thereupon 
diarge  the  hu(band. 

And  he  feemed  to  be  of  opinion^  that  if  a  wife  had  run  away 
from  her  hu(band,  and  contrafied  debts^  and  after  the  hufband  re- 
ceived her^  or  came  after  heri  and  laid  with  her  but  for  a  nighty 
that  would  make  him  liable  to  the  debts/  Like  the  cafe  where  a 
wife  elopes  with  an  adulterer,  though  (be  thereby  forfeits  her  dower, 
yet  if  the  hu(band  will  of  his  own  accord  receive  her  again^  (be 
fliall  have  her  dower. 

So,  in  the  cafe  of  Harris  r.  Morris^  ( jr)  which  was  an  a£Hoi(  of 
g/fum^t  brought  to  recover  a  fum  of  money,  claimed  by  the  plain- 
tiff for  meat,  drink,  and  other  neceffaries,  fumUbed  to  the  defends 
ant's  wifb. 

The  plaintiff's  counfel  ftated,  that  the  wife  having  been  turned 
out  of  doors  by  the  defendant,  had  taken  (belter  with  the  plaintiffs 
were  (he  was  entertained,  and  fumi(hed  with  necefiaries. 

The  defendant  denied  that  (he  was  turned  out ;  but  relied  on 
her  haying  been  feen  in  improper  familiarities  with  a  perfon  living 
near  her' boufe,  though  he  could  produce  no  proof  of  a£^ual  adul- 
tery :  That  (he  had  formerly  eloped  for  adultery,  and  been  in  the 
Magdalen  Afylum  ;  but  that  he  had  afterwards  taken  her  back  3 
that  he  had  advertifed  her  in  the  newfpapers,  and  cautioned  per- 
fons  from  trufting  her  on  his  credit :  laftly,  that  he  was  a  journey** 
man  tradefman,  and  incapable  of  making  her  any  allowance. 

In  anfwer  to  the  laft  matter  relied  on  by  the  defendant,  it  was 
proved,  that  the  defendant  had  faid,  that  his  wife  had  ten  guineas 
a  year,  independent  of  him  }  and  that  he  could  allow  her  5/.  p^r 
week  addition.    This  was  preffed  by  the  plaintiff's  counfel,  as  hav<* 
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ing  been  roled  by  Lord  MansJUli^  to  be  e?  idence  of  the  hulbaad'f 
ability  to  Aat  extent 

Lord  Kenyan^  Ch,  J.  faid :  <<  The  defendant  has  urged  iereral 
inattcrs  in  bar  of  this  adion  \  but  none  appear  to  me  to  amount  t» 
a  legal  defence.  With  refpeA  to  her  having  been  formerly  guiltf 
of  adultefy  and  having  been  in  the  MagdaUn  Afylum^  though  aii 
adulterous  elopement  will  prevent  the  hulband  from  being  liable 
for  articles  fumifhed  to  the  wife  during  the  term  of  her  elopement^ 
that  is  no  anfwcr  now.  The  hufband  has  taken  her  back  \  and  flie 
was  from  that  time  entitled  to  dower :  (he  yn^J^onii  rttraSa^  and 
of  courfe  entitled  to  maintenance  durmg  coverture,  if  her  hufband 
turned  her  oat  of  doors. 

'  The  next  defence  is,  that  he  advertifed  her  in  the  newfpaper» 
and  forbid  perfons  to  truft  her :  that  cannot  availhim i  for  if  he 
put  her  out  of  doors,  diough  he  advertifed  her,  and  cautioned  all 
perfons  not  to  truft  her:  or  if  he  even  gave  particular  notice  to 
individuals  not  to  give  her  credit,  ftill  he  would  be  liable  for  ne* 
ceflaries  fnmiflied  to  her ;  for  the  law  has  faid,  that  where  a  maa 
turns  his  wife  out  of  doors,  he  fends  with  her  credit  for  her  reafiMH 
able  expences. 

With  lefpeA  to  the  ofler  of  five  ihillmgs/^  week,  I  agree  with 
what  my  Lord  MansjUli  has  faid,  <*  that  it  is  evidence  to  go  to  the 
jury  of  the  hufband's  liability  \  but  the  jury  ought  to  conCder  the 
terms  upon  which  it  was  offered.**  A  juror  was  withdrawn  by 
conient. 

So,  in  the  cafe  of  Hodges  v.  Hodges^  (r)  which  was  an  aAIoa 
tHaffumffit  brought  by  thcplaiatifi^(who  was  the  fon  of  the  defend- 
ant) to  recover  a  fum  of  money  for  the  board  and  lodging  of 
his  mother,  the  defendant's  wife.  The  plaintiff's  caie  was,  that 
the  wife  had  been  compelled  to  leave  her  hufband's  houfe  •  la 
confequence  of  grofs  ill-treatment  and  cruelty.  Evidence  was 
given  to  this  effcA  {  but  it  appeared,  that  (he  had  voluntarily  left 
the  defendant's  houfe,  though  it  proceeded  from  apprehenfions 
of  his  ill-treatment  and  barbarity. 

It  was  contended,  for  the  defendant,  that  though  in  cafe  the  huf* 
band  turns  the  wife  out  of  doors,  he  fends  with  her  credit  for  ne- 
ceilaries,  the  rule  of  law  did  not  apply,  where  ihe  voluntarily 
quitted  it* 

(r)  I  i5^.  Rep.  141, 

Lord 
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,  Lord  KenyoHy  Ch.  J.  faid,  "  That  where  a  wife's  Gtuation  in  hci^ 
httfband's  houfe,  was  rendered  unfafc  from  his  cruelty  or  ill-treat--^ 
ment,  he  (hould  rule  it  to  be  equivalent  to  a  turning  her  out  of  the 
houfe,  and  that  the  hufband  (hould  be  liable  for  neceflaries  furniihed 
to  her  under  thofe  circumftance/* 

So,  in  the  cafe  of  Ewers  v.  Hutton^  (s)  which  was  a  fimilar  ac« 
tion  to  the  lafl: :  And  it  was  proved,  that  the  defendant  had  treated 
his  wife  with  much  barbarity,  and  turned  her  out  of  doors:  that  the 
|)laintifF  received  her  into  his  family,  and  furniflied  her  with  neceC- 
faries  'f  for  which  the  jprefent  afiion  was  brought. 

There  was  alfo  evidence  given,  that  fome  time  after  the  wife  had 
been  turned  out,  {he  returned  and  rung  at  the  bell :  the  defendant 
vent  down  to  the  door,  and  refufed  to  admit  hen 

It  was  proved,  that  the  wife  had  had  between  3  and  400/.  fortune 
when  {he  married. 

The  defence  was,  that  the  abfence  of  the  wife,  fdr  part  of  the 
time,  Was  an  elopement ;  as  {he  might  have  returned  to  her  huf- 
band's  houfe  :  2dly,  That  a  feparate  maintenance  was  fecured  to 
her  fome  time  after  her  leaving  her  hufband's  houfe.  To  prove 
which,  the  defendant  gave  in  evidence  a  deed  of  feparation  exe- 
cuted by  the  hu{band  and  wife  \  but  it  was.  not  executed  by  the 
wife's  trudee,  who  was  a  party  to  it. 

'  Lord  Eldofif  Ch.  J.  faid,  "  There  was  no  doubt  of  the  law, 
that  where  a  hufband,  either  from  ill-treatment,  compelled  his  wife 
to  leave  his  houfe,  from  motives  of  perfonal  fafety,  or  turned  her 
out  of  doors,  that  any  perfon  who  afforded  her  prote^ion,  and  • 
furnifhed  her  with  necefTaries  correfpondent  to  his  rank  and  fitua- 
tion  in  life,  could  compel  the  hufband  to  pay  for  them,  but  that 
in  afcertaining  what  fuited  his  circumdances,  the  fortune 
which  the  wife  brought  could  not  enter  into  the  conGderation :  the 
jury  were  to  regulate  their  verdift  by  what  the  hu{band*«  circum- 
itances  were  when  the  feparation  took  place. 

As  to  the  queftion  of  elopement,  it  did  not  appear  clearly,  whe^ 
ther  the  term  elopement  in  the  books,  meant  an  adulterous  eloper 
ment  or  not :  here  there  was  no  imputation  of  an  adulterous  elope- 
ment :  but  it  was  fettled  in  a  cafe  in  Lord  RaymonS^  Reports  {i)  to 

which 
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have  not  hun  ohJe  to  find  the  cafe  alluded  to  hy  hit  lordflnp  in  Lord 
Raymnd't  Riports^    And  Jet  the  gafu  if  Chjjd  and  otbcrt  v.  Hardyman» 
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which  he  fubfcribed^  that  if  the  wife  had  eloped^  and  afterwards 
(oEcited  to  be  received  again,  and  the  hufband  refufed  to  receive  her, 
from  that  time  he  was  bound  for  neceflaries  f  umiflied  to  her  \  and 
that  feemed  to  be  the  cafe,  taking  it  even  to  have  been  a  voluntarj 
dopement  by  hen 

As  to  the  deed  of  reparation  produced,  it  was  wafte  paper,  !t 
was  binding  in  no  degree  $  it  was  executed  by  the  hufband  and 
wife ;  but  the  wife  had  no  will  of  her  own  j  (he  could  execute  no 
deed ;  (he  could  not  covenant  with  her  hufband ;  (he  could  only 
contra£k  by  the  means  of  a  truftce,  who  became  bound  for  the  per- 
formance of  what  (he  contrafted  to  do  :  here  he  had  not  executed 
the  deed.  The  hufband  could  not  therefore  be  fued ;  and  the  deed 
was  of  no  avail." 

His  lordfliip  therefore  concluded  with  obferving,  «  that  the 
.  mfe  having  folicited  to  he  received  into  the  defendant's  houfc  and 
being  refufed  by  him,  he  was  bound  to  provide  her  withneceffaries; 
and  that  the  de,    ,  ^feparation  furniflied  him  with  no  defence." 

So,  where  a  hulband  goes  abroad  and  leaves  his  wife,  who  dies 
in  his  abfence,  a  tlurd  perfon  who  voluntarily  pays  the  expences  of 
her  funeral  (fuitable  to  the  rank  and  fortune  of  the  hufband) 
though  without  the  knowledge  of  the  hufband,  may  recover  from 
him  the  money  fo  laid  out,  efpccially  if  fuch  third  perfon  be  a 
relation  of  the  wife. 

Thus,  in  the  cafe  ot  Jenkins  v.  Tucler^  [v)  where  it  appeared 
that  the  defendant  married  the  plajntirs  daughter  j  and'  fometime 
after  the  marriage  went  to  Jamaita,  leaving  her  and  an  Infant  child 
in  England.  During  his  abfence  flie  died ;  and  the  aftion  was 
brought^  by  her  father  againtt  the  hufband,  to  recover  the  mo- 
ncy,  which  he  had  expended  after  her  death,  in  difcharging  debts 
which  (he  had  contrafted  whUe  her  hufband  was  in  Jamacia,  (by 
living  with  her  chUd  in  a  manner  fuiuble  to  her  hufband's  fortune) 
and  in  defraying^the  expences  of  her  funeral,  which  were  alfo  prc- 
portioned  to  the  hufband's  fortune  and  ftation.         ' 

The  court  determined  that  the  hufband  was  Jiable,  Lord  Lough, 
ttrougb,  Ou  J.  faid :  «  I  think  there  was  a  fufficient  confideration 

MW  Gorier  *.  Hancock,  fo/f,  ^htre  it  was  held  that  ahulhani  '„ 
Mhomd  to  rum^  hu -a^ft  ajttr  Jhe  hat  been  rmng  apart  from  bZ  ma 

«oo».  GofnoM,*!/*  i87.«(w/Manby«.  Skqu,  fioj  ,g,. 
(w;  t  H.BLgo,  '/-•    jrj 
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to  fupport  this  adiion  for  the  funeral  expences,  though  there  was 
neither  requeft  nor  aiTent  on  the  part  of  the  defendant,  for  the 
plaintiflT  a£led  in  difcharge  of  a  duty  which  the  defendant  was  uh;* 
der  a  ftri6i  legal  neceflity  of  himfelf  performing,  and  which  com- 
mon decency  required  at  hi«  hands ;  the  money  therefore  which 
the  plaintiff  paid  on  this  account,  was  paid  to  the  ufe  of  the  de- 
fendant. A  father  alfo  feems  to  be  the  proper  perfon  to  interfere^ 
in  giving  diredions  for  his  daughter's  funeral,  in  the  abfence  of 
her  hufband.  There  are  many  cafes  of  this  fort,  where  a  perfon 
faanng  paid  money,  which  another  was  under  a  legal  obligation  to 
pay,  though  without  his  knowledge  or  requeft,  may  maintain  an 
a£kion  to  recover  back  the  money  fo  paid:  fuch  as  in  the  inftanco 
of  goods  being  diftrained  by  the  commiflioners  of  the  land  tax^ 
if  a  neighbour  (hould  redeem  the  goods,  and  pay  the  tax  for  the 
owner,  he  might  maintain  an  aAion  for  the  money  againft  the 
owner. 

So,  ajfumfjit  lies  againft  a  bufband  for  money  lent  to  his  wife  up^ 
im  his  epcprefs  aJfmU  [ti)  But  fuch  an  action  will  not  lie  on  an  im- 
plied  protnife,  though  the  money  be  even  laid  out  in  neceflaries  for 
the  wife,  (ti;)  And  in  the  firft  cafe  the  money  fliould  be  ftated  to 
have  been  lent  to  the  huiband. 

So,  in  the  cafe  of  Stone  v.  Carr^  [x)  it  was  held,  that  though  a 
hufband  is  not  bound  to  provide  for  the  children  of  his  wife  by  a 
former  hufl>and,  yet  if  he  takes  them  into  his  houfe,  and  they  be* 
come  part  of  his  family,  he  (hall  be  deemed  to  ftand  kcoparenHr^ 
and  be  liable  in  a  contract  made  by  his  wife  for  their  education,  &c« 

It  fliould  be  obferved,  that  in  all  thefe  cafes  the  things  fupplied 
to  the  wife  muft  be  proved  to  be  neceffaries  fuitable  to  the  eftate 
and  condition  of  the  hufl)and  $  for  if  they  be  not  he  will  be  dif- 
diarged. 

Though  a  hufband  is  bound  to  provide  neceflaries  for  his  wife 
as  long  as  flie  cohabits  with  him ;  or  whilft  he  abfents  himfelf  from 
her,  or  flie  is  obliged  to  live  apart  from^  him  on  account  of  his  ill 
ufage  toher ;  yet  if  flie  voluntarily  departs  from  his  dwelling  and  lives 
apart  from  him  without  his  confent  i  or.  if  the  hufl)and  abfolutdy 

fif)  3  tTtlt.  388.  2  BL  R^.  872. 

{w)  4  Vin.  Ahr.  119.  176,  7.  i  Sclh  387. 
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tleclares  Us  diflent  that  (he  fliall  not  be  trofted  i  any  perfba  har- 
ing  nodce  of  this  -diflent,  tnifts  her  at  his  peril }  for  the  hoiband 
is  only  liahk  tip^n  account  of  his  own  aflent  to  the  contraAs  of 
liiswife,  of  which  aflent  tx^bitation  canfes  a  prefumption.}  .and 
when  he  has  declared  the  contrary,  there  is  no  longer  room  ix^t 
fndi  a  preluntption.  For  the  wife  has  mo  power  originally  to 
diarge  her  huftand,  Iwt  is  abfirintely  under  his  power  and  govern* 
nent,  and  nuift  be  content  with  what  he  f  povides,  and  if  he  do^ 
Slot  provide  neCeflarieSt  her  remedy  is  in  the  fpiriittal  courL 

Tims  ia  the  cafe  odManij  y.  Scait,(j)  where  the  wife  of  ditt 
defendant  departed  from  him  without  his  confent  $  and  during  h^ 
aUence  the  fauAand  prohibited  (everal  perfoas,  and  among  the 
teft  the  plaintUF,  from  trufting  her :  and,  after  an  s^fence  gf 
twelve  yeara,^  made  s  nquefi  U^cAiiiit  again  %mtb  hit  bujbindt  Inft 
it  refiifidto  reenve  bar.  The  platntiffold  her  filk  and  vehret  to  the 
vahie  of  40/.  which  were  fbnnd  fuitable  to  the  dc;gree  of  her  httf« 
band.  ^ 

It  was  folemnty  determined  by^ig^^  judges  againft  tbra^  that 
the  hufband  was  not  chargeable  in  this  cafe  ;  for  (he  prohibition, 
here  ftated,  took  away  all  prefumption  of  any  confent  of  |Ke  huf- 
band to  the  oontrad,  either  exprdTed  or  implied.  ' ' 

SOy  in  the  cafe  of  Etbenngton  w,  Parrott^  (z)  which  was  an  51A1011 
of  indebitatus  affurHj^t  for  goods  Ibid  and  delivered.  At  the  trial 
before  Uoit^  Ch.J.  ttGuUdbaUf  the  evideace  to  charge  the  defendant 
was,  that  the  goods  were  taken  up  by  the  defendant's  wife  to  make 
her  cloatfas^and  that  they  cohabited  together:  but  on  the  defendant's 
fide  it  was  given  in  evidence,  thathis  wi£e  was  an  extravagant  womaq, 
and  uCed  to  pawn  her  doaths  for  money  to  buy  drink  1  that  ihd 
pawned  a  (mt  of  cloaths,  which  coft  7/.  for  lA  8/.  and  when  her' 
hufband  redeemed  them,  pawned  them  again ;  that  at  the  time  of 
buying  thefe,  (he  had  very  good  cloaths  j  that  (he  had  bought  cloa  the 
of  the  .plaintiff  before,  and  her  hufband  had  paid  for  them')  but 
when  he  paid  for  them,  be  gave  notice  to  the  plaintiff's  fervant^ 
mho  recei%fed  the  money ^  ihatbis  mafter  Jhould  trufi  her  no  more^  which 
hepromfid  not  to  da.  And  by  Holty  Ch-  J.  «  If  a  huftahd  turns 
away  his  wife,  he  gives  her  credit  wherever  (he  goes,  and  mull  pay 
for  neceflaries  for  her ;  but  if  (be  runs  away  from  him|  be  (ball 

(f )  1  ^d.  log.   I  Lev.  4.  \  Mod  1x8.  S.  C, 
(«)  2  Ld,  Ravm,  1^6.  I  Sali.  118. 
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not  be  liable  to  any  of  hercotitraQs,  for  it  is  the  cohabitation  that 
is  an  evidence  of  thehufband's  aSent  to  contrads  made  by  his  wife 

.  forneteiT^ies.  But  if  the  huiband  has  folemnly  declared  his  difient, 
that  (he  (hall  not  be  trufted^  any  perfon  that  has  notice  of  this  dif- 
fent,  trufts  her  at  hrs  jl^ril  after  ;  for  the  huflbandis  only'liabk 
upon  account  of  hlB  own  aiient  to  the  contrads  of  hie  vrxit^ 
of  which  aiient  cohabitatiMi  Caufes  a  prefumption ;  and  wl^en  he 
has  declared  the  contrary,  there  is  no  longer  room  for  fuch  a  pre- 
funiption.  For  the  wife  has  no  power  originally  to  charge  her  hus- 
band, but  is  abfolutely  under  his  power  and  government ;  and  muft 

'be  content  with  what  he  pfovrdes,  and  i£  he  does  not  provide  ne- 
ceflariesj  her  remedy  is  in  the  fpiritual  court.  But  here  were  &£- 
ficient  necefiaries  provided,  and  alfo  the  husband  had  forbidden 
any  tfufling  her,  and  notice  to'  the  defendant's  fervant  ufaally  em- 
ployed by  him  in  his  trade,  was  a  good  notice  to  his  mafter  the 
plaintiff;  and  he  cannot  charge  the  defendant.''  Therefore  he  was 
nonftthed.  The  learned  judge  faid  alfo,  « If  a  wife  takes  up  filks 
and  pawns  them,  before  they  are  made  into  /clo^t^,  the  hulband 
(hall  not  be  liable  for  the  filks,  becaufe  they  i^ever  came  to  his  ufe : 
controj  if  they  were   mad«  into  cloaths>  and  wore  by  the  wife^and 

'  then  pawned  by  her.**^ 

But  in  the  cafeof  Rmivfyns  v.  Vandji^i  {o)  which  was  an  aflion  of 
mjfumpfit  for  the  lodging  of  the  defendant's  wife  and  children  }  and 
ior  goods  fold  and  delivered  to  them. 

The  plaintiff  proved  the  lodgmg  of  the  parties  at^hishoufe,  and 
the  farm(hing  of  <  linen  drapery  goods  to  the  wife  and  children  df 
the  defendant;  which  appeared  to  be  neceffaries  for  them.r 

The  defence  was,  that  the  defendant  and  his  wife  lived  fept- 

•  rate-^  that  he  allowed  her  ten  guines^s  a  week ;  that  the  plaintiiF 

bad'noticeoftbofecircufhflanceSf  and  not  to  truft  her :   but  the  notice 

not  to  truft  her,  was  faid  by  the  plaintiff  to  have  taken  place  after 

the  hill  for  die  goods  had  been  delivered. 

It  was  further  contended,  that  there  wa?  no  evidence  that  t|ie  huC- 
band  had  rcfufed  to  receive  her.  Bui  h  was  given  in  evidence  that 
Mr.  Vandyke^  the  defendant,  had  fupported  a  feparate  eftablifhment 
for  his  wife  at  Bath^  where  he  had  vifited  her  once,  and  at  OfiornW 
Hotel  in  London  ;   and  paid  the  bills  at  both  places.^ 

ft 

Lord  Eldon^  Ch.  J.  faid  :  "  The  dcfendantVcounfel  relies  on  his 
flifcharge  from  this  aflion,  firft,  on  the  ground,  erf  his  living  aparT 

(u)  3  Efp.  Rep.  250. 
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4ronrhu{  wi£e ;  and  there  being  no  enhance  that  he  refufed  to  re-« 
t!eive  her.  My  conc6^tion  of  the  law  is  this :  that  if  a  man  wiU 
^ot  receive  his  wife  into  bis  honfe^  he  tarns  her  oat  of  doors ;  and 
4f  he  does  foy  he- fends  with  her  drediciorhcr  reafonable  expences* 
In^thii  cafe  Mr:  Vmdfke  has  lived  apart  from  his  wife^  but  he  hag 
f  aid  her  eipences  mcnrred  in  that  fituation  in  other  places,  ^and  has' 
d&erefore  given  her  credit. 

The  feco'nd  ground  taken  by  Mr«  Vandyieh  counfcl  is,  that  he  gavi 
her  a  fisparatc  maintenance  i   informed  the  tradcfman  of  that  fa^/ 
^d  gave  him  notice  not  to  truft  ben     Separation,  with  a  fepsyratc 
j^ntenance,  was  formerly  held  fufficiept  (o  charge  the  wife,  but  hi 
ts  not  foheld  now ;  the  wi/e  is  not  now  liable  \  but  it  is  a  differenV 
thing  to  bold  the  wife  not  to  be  liablcj  and  the  huiband  to  be  liable*' 
Theobje^i  of  this  adiion  is  to  make  the  hufband  liable.    If  the  huf* 
band  givci  exprefs  notice  to  a  tradefman  not  to  truflt  his  wife,  hq  (halt 
not  be  charged  for  goods  futnilb'ed  to  his  wife :'  and  if  a  tradefman 
.has  notice  of  a  feparate  maintenance  given  to  th^  wife,  it  is  thg 
dodrine  of  Lord  Holt^  that   that  tfiall  be  notice  of  an  t%ntti% 
diflent  on  the  part  of  the  hu(band,  and  he  (hall  not  be  charged^ 
out  where  the  fradefman's  deihaiid  is  for  neceifaried,  it  is  incnm- 
bent  on  fhe  hufband  to  (bow  that  the  tradcfmai^^   knew  of  tbii 
leparate  maintenancd* 

The  queuion  therefore  will  be,  did   Mr.  Fandjhe  ditfent  ifoxk  * 
ifiifnifting  his  wife  with  the  things  charged  I   I  am  of  opinion,  thait ' 
fox  every  thing  fumifhcd  after  notice  of  the  feparate  maintenance, 
that  that  amonntcd  to  a  diflent  f  and  for  thofe^  that  the  defendant 
as  not  liable. 

With  refpc£t  to  the  things  fumifhcd  to  the  cKildren,  I  do'not  lay !( 
jbwn  as  the  l^wV  that  where  the  children  live  away  from  the  father^ 
that  he  is  iiabie,  becanfe  the  things  fumifhcd  are  AeceiTanes  »  as  a 
-father,  he  has  a  right'  id  the  cufiody  of  his  children,  and  may  pb^ 
tsan  pofiefEon  of  their  perfons  by  habeas  corpus  ^  but  where  he  does 
not  afleit  that  righf,  and  fuffers  them  to  remain  with  their  mpthet, 
J  think  he  thereby  conftitutes  her  as  his  agent,  and  authorises  hejr 
to  cohtr^£l;  thofe  debts  for  clothing  and  pther  neceiTaries  i  but  thif 
f  think  (hoOld  bfc  kft  to  the  jury." 

Where  a  married  woman  elopes  from  her  hu/band,  and  after* 
wards-  contra3o  a  debt,  not  only  the  hufband  is  not  liable,  but  ib^ 
iHnft  Cannorbe  iiied  cither  alone,  or  jointly  with  hctbuiband* 
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Th«t>  tn  l)ie  ctfe  of  lUuhtt  and  another  t.  Baddetiy^{b)  vfaicl& 
%r»  an  adion  of  cgun^  againft  the  defendant  by  the  name  of 
Boftia  BaddAjf  (without  any  addition)  for  money  due  to  the  plain?* 
lUh  as  coachmaken  for  workand  labour  and  materialSf  Sets  De- 
fendant pleaded  nan  afitn^f  and  alfo  that  (he  was  married  to  one 
XotiTt  BadiUiyf  bar  hufl>and,  who  waa  then  alive.  The  plain- 
tiffii  replied,  ^atefiando  as  to  the  marriage^  that  the  defendant,  he« 
ibre  the  caufe  of  a&ion  accrued^  eloped  from  the  faid  Robert 
Baddik}^  and  hath  ever  fince  lived  feparate  from  him,  and  that 
the  work  was  done  on  her  credit  only.  The  defendant  not  re- 
joining in  due  time,  judgment  was  figned  againft  her  for  want 
of  a  rejoinder:  but  it  was  afterwards  moved  in  arreft  of  judg^ 
ment  that  the  rq>lication  was  bad  on  the  following  grounds ;  ift, 
Suppofing  the  fa£U  to  be  true,  it  does  not  therefore  follow  that 
fhe  is  liable  to  be  f$ied  alone,  adly.  It  (hould  not  have  been  al- 
ledged  that  (he  dcped^  but  that  (he  lived  in  adoherj.  So  is  Rq/I. 
^30.  pi.  9*  in  bar  of  dower,  and  Robins.  Entr.  260:  3dly,  It 
ifhould  have  ftated  the  caufe  of  adion  to  have  been  for  nece^ 
tiiiries. 

The  counfel  for  the  plalntiflFs  (bowed  caufe  againft  the  modoq, 
and  contended  that  the  replication  was  good :  they  faid,  ^  Elope^ 
ment  is  a  well  known  term  in  the  law,  and  (ignifies  a  wife's 
departing  from  her  h'ufband  and  dwelling  with  the  adulterer. 
Tertnei  de  Ley.  Co.  Litt.  32.  a.  If  the  wife  elopes^  the  hufband 
Is  not  liable  to  pay  for  what  (he  takes  up  on  credit.  Langwortby 
V.  Hockmori^  Lord  Rajm.  444.  No  jiot  even  for  neceflarie^ 
Sira.  647.  706.  S.  P>  reiblved  in  Ifanby  Vl  Scott,  if  they  are  fepa* 
parated,  though  not  for  adultery.  And  in  D^rrJ  v.  Ducfaefs  of 
Mazarifiif  Salk.  Il6.  whofe  hulband  was  abroad,  the  Court  con* 
tended  that  they  were  divorced  and  refufed  to  relieve  her  againfk^ 
VerdiO. 

In  fttpport  of  the  rule,  the  counfel  for  the  defendant  argued 
thus :  <<  The  very  admi(&on  of  the  h&  of  coverture  deftroys  tht 
action.  If  zfam  covert  appears  as  a  feme  file,  and  the  plaintiff  has 
Judgment  againft  her,  (be  and  her  hufband  may  fet  it  afide  by  writ 
4af  error  aliegbg  the  coverture,  I'RoIL  Abr.  759.  Sty.  254.  aSq. 
The  elopement  mentioned  in  the  books,  is  merely  a  caufe  of  loGiljf 
fithe  wife^s  dower,  introduced  by  die  ftatute  of  13  Ed.  i.  c.  34,  and 
ijUdnoi  cxiftat  common  law.    It  is  not  incumbent  on  me  to  maia'* 

Q)  tlSi.  R^.  1079.  Scd  vide  Cox.  v,  'Kitchen,  1  Bt.  cm!  PuL  3  jf^ 

taia 
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tab  that  an  aAion  lies  againft  tbe  hofband  far  thia  coacfamaber^i 
bill;  it  ia  enough  that  it  doea  not  lie  againfttfae  wife  alone»  Itia 
die  creditor'a  folly  to  truft  berj  and  (a$  ia  laid  in  Srm.  875»)  he 
daea  it  at  his  own  peril.'' 

De  Grej^  Qu  J.  faid  :  <<Tfac  word  f/i^^MWMf  ianot  a  legal  ietm, 
tor  baa  anj  ezprefa  meaning  in  die  la^.  It  ia  not  to  be  foond 
in  BraQon^  Britton^^fi Fbta \  noriaofed  lathe  ftatuta  of  Wtfinu 
a.  The  Mlmr  indeed  has  the  word  ^opa\  but  in  a  difibtnt 
ienfe :  and  none  of  the  didionariea  or  etynKriogifta  explain  die 
word,  except  Bhunt  and  Jac$i.  Lord  Coke  ia  the  firft  that  I  ie» 
member  to  hare  mentioned  it,  and  he  fpeakain  a  iSi^.43f.'of  a  wife^a 
eloping  and  remaining  widi  an  adulterer.  The  modem  booka 
nerer  fpeak  of  elopement,  hot  in  a  criminal  view.  But  it  is  qolta 
indifferent,  aa  to  forming  my  opinion  on  thia  cafe,  in  what  fenfe 
the  word  is  to  be  taken.  The  prefeat  eafe  is  not  that  of  a  womali 
baring  a  feparate  maintenance,  and  lit ing  apart  ftom  her  hnfbanA 
by  his  exprefs  perhtiflion  :  but  of  a  wife  departing  ftom  her  hnC- 
band's  faoofe,  or  if  you  pleafe  elo|Mng,  without  his  confent.  Sbu 
is  in  eiery  Tiew^  even  in  refped  of  dower  (unlefs  adultery  be  , 
proved)  a  fimi  eovert  $  and  as  foch  can  neither  fue  nor  be  fued 
abne.    This  is  the  general  law.    The  exceptions  to  this>  are, 

I.  Local  cuftoms,  as  in  the  city  cf  London^  ^ere  a  fitne  ccveri^ 
being  a  fole  trader,  may  be  fued.  But  there  the  hufhand  muft  b^ 
jqin^  in  the  aAion  at  the  outfit,  for  tonformity. 

a.  The  wife  of  an  exile,  one  abjuring  the  realm,  or  perhaps  one 
pmfefled,  who  are  looked  upon  as  dead  in  law. 

3«  The  lame  law  has  been  extended  to  cafes,  Annewhat  like  tho 
tbe  former,  as  the  Ouchefs  of  Jfn^rwr/s  cafe»  whofe  bn^band  lived 
in  France* 

All  thefe  are  by  the  zQb  of  die  hufband  $  but  no  ad  of  the  wife 
can  ever  make  her  liable  to  be  fued  alone.  If  (he  can  be  fued^ 
ihecan  fue,  acquire  property,  releafe  a£lions,  execute  deeds,  &c. 
which  would  overturn  firft  principles.  On  the  whole  therefore  I 
am  clearly  of  opinion  the  defendaoii  is  not  in  a  capacity  to  be  fued 
alone.'* 

Gould,  Juftice.  **  1  think  this  cafe  is  n^t  ripe  for  a  general  de« 
termination  upon  principles,  becaufe,  in  my  opinion,  die  replication 
is  ill  pleaded.  Elopement  is  a  word  of  too  vague  and  uncertain 
9  me^nini^^    If  adultery  is  intended  by  i^  it  fliould  not  be  thus  in« 

O  J  finuatcd^ 
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Jnuatcd,  bitt  plainly  cxprcffcd.  6£dw.  HI.  39.    Rqfial.  Dcwexf 
Bar.  e*    It  is  on  this  I  found  oiy  opinioQu'^ 

Slachjlonh  Judtce.    ^  It  (eems  to  be  fuppofed  by  the  axgumcfif, 
that  if  the  hufba&d  is  not  bound  to  pay  this  debt,  it  follows  that 
jdie  wife  may  be  compelled  alone.     But  this  i^  n6  legal  coafe* 
quence*    I  think  in  the  prefent  caf(3«  that  it  cannot  be  recovered 
of  eithen    And  I  fee  r^  hardihip  in  a  maif  s  loGng  his  moneyi  that 
avows  upon  the  recqrdy  that  he  fumifhed  a  coach  to  the  wife  of  a 
{ilayer,  whom  he  knew  tp  have  run  away  from  her  hufband.  If  this 
were  untvetfally  known  to  be  law,  it  would  be  difficult  for  fuch. 
women  t<r  gain  credit ;  and  this  would  confe(|iient}y  reduce  the 
number  of  wanderers.     But^  be  this  as  it  may,  I  am  clearly  ofopi- 
fiion,  that  in  no  cafe  ^an  znjfeme  covert  be  fued  alone,  except  ia 
the  known  excepted  cafes  of  abjuration,  exile,  and  the  like ;  where 
,the  hufband  is  confidered  as  dead,  and  the  woman  as  a  widow^ 
or  elfe  as  divorced  a  vincuhi  Co,  Litt.  133.     And  therefore  Mlizom 
heth  Wiimat  whofe  hufband  was  abroad,  when  (he  attempted '  tt 
iue  alone,  Moor^  851.  did  it  with  the  addition  of  fvidoti.    The 
contrary  doflrine  militaties  againft  the  firft  principles  of  the  Englijh 
)aw,  whith  cpnfi.ders  the  woman's  powers,  nay  almoft  her  very 
being,  as  fixCpended  during  the  coverture. ,  Her  contrail  is  merely 
!roid  fo  as  tf  bjnd  her/elf,  (ay  all  the  judges  ip  Manhy  and  Scott. 
J  Sid.  1:^0.    3hc  and  her  hji&and  may  plead  w»  eftfaElum  to  hey 
bond,  Sj/i.  7.  6  Mod.  3 II.    a  P.  Wpis.  144.    If  judgment  b^ 
had  againft  her^  or  (he  be  outlawed,  her  hufband  and  (he  mai  re- 
Vcrfc  it  by  writ  of  err?'*  -Sta.  Ahr,  Error.     The  very  forms  of 
the  afiion  deixvonftrate  the  fame  thing.   If  fued  alone  (he  can  have 
no  addition  (as  in  the  cafe  at  bar)  which  is  in  the  teeth  of  the  fta- 
tute  of  I  Ben.  S-^c.  j.    If  fued  by  her  maiden  name  it  it  mifno- 
sner,  6  Mod.  311*    If  by  her  hufband's  name  and  as  nmdow,  it  is 
•      >he  like.    She  cannot  put  in  bail  without  her  hufband,  Cro,  Jac^ 
445.     And  as  the  previous  fleps  are  thus  embarraflcd,  fo  after 
judgment  the  remedy  fnuft  prove  defcdlivc.    No  elegit  can  gj> 
I  Jigainft  her  lands,  elfe  this  would  be  ailiode  of  alienation  by  zjemk 
covert  without  a  fine^     It  yrould  be^  endlefs  ta  purfue  this  idea 
through  all  its  legal  abfurdities.     And  therefore  I  an;k^  cl^cairly  o£ 
•    opinion  for  arrcfling  the  judgment*"  ^ 

Nares,  J)*ftl?c>  concurred  in  opjnlon,  that  no  aflion  would 
He  againll  fi/emc  covert  without  her  hufban^.  Th^rcjTor^  thft 
judgm^nt,^ass^rrefted /w/^/tf;»  Ci^W^^f 
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Soj  if  huiband  and  wife  be  fqparated  by  mutual  c<mfent»  and  the 
Imiband  fecutes  to  her  a  feparate  allowance  bj  deed  $  and  this  it 
gene? aUy  known  in  the  place  where  the  hufbamd  refides^  he  is  not 
liable  for  necc/T^es  furniihed  his  wife  in  a  ftrange  place  where 
the  circunvftaoees  of  the  feparatioa  are  wholly  unknown. 

Thuty  in  the  cafe  of  ToJd  ▼.  Stokes,  {c)  which  was  an  aQion 
brought  by  the  plaintiff^  being  an  apothecary,  for  medicines  found 
for  the  defendant's  wife*  It  was  proved,  that  the  defendant  and 
his  wife  had  been  feparated  by  confent  for  fire  years ;  and  that 
upoa  the  feparation  the  defendant  figned  articles  to  certain  tru^ees^  7 
by  which  he  obliged  himfdf  to  allow  his  wife  twepty  pounds  a 
year ;  which  he  had  done  accordingly  eter  after ;  that  die  plain- 
tiff, when  he  fumiflied  the  defendant's  wife  with  thefe  medicines^ 
did  not  know  that  (he  was  a  married  woman,  &c.  And  it  was 
mleTby  H^,  Ch.  J.  that  the  defendant  was  not  bound  to  pay  the 
plantiff's  bill*  For  though  the  plaintiff  had  not  perfonal  notice  of 
their  feparation,  and  though  it  was  not  the  general  reputation  in 
J^andon,  where  the  plaintiff  lived,  that  the  defendant  and  his  wife 
wexe  feparated,  yet  fince  it  was  the  general  reputation  in  the  place 
where  the  defendant  lived,  and  that  for  five  years  pail  it  was 
enough  to  exempt  the  defendant's  wife  from  being  capable  to 
charge  die  defendant,  though  for  neceffaries*  But  if  the  wife 
bad  come  immediately  from  her^hufband  after  the  feparation,  be- 
fore it  could  have  been  publicly  and  ge;ieral]y  known,  and  had 
taken  up  neceffaries  upon  credit,  the  hufband  wouU  have  been 
liable* 

^But  if  the  hufband  in  fuch  cafe  fails  to  pay  the  (lipulated  allQw«» 
9nce,  he  is  liable  iat  neceffaries  furniihed  bis  wife* 

Thus,  in  the  cafe  of  Nurfe  v.  Craigj  {d)  which  was  an  zdion  of 
indebitatus  ajfumfjit  fof  meat,  drink,  waihing,  lodging,  and  other 
neceffaries,  with  counts  for  money  lent  and  advanced,  paid,  laid  out 
and  expended,  had  and  received,  and  on  an  account  ilated* 

At  the  trial,  before  Sir  James  Mansfield^  Ch.  J.  it  appeared  in 
evidence,  that  the  defendant  and  his  wife,  having*  agreed  to  fepa^ 
i^te  from  each  other  in  the  year  1802,  a  deed  of  feparation  was  ex- 
ecuted in  the  year  1 803,  between  the  defendant,  who  was  a  taylor 
IQ  low  circumilances,  of  the  firil  part,  his  wife  uf  the  fecond  part^ 

ic)  I  LordRmm.  444*  is  Mod*  244*  $•  C»  ^ 
{d)  2  New.  Ref.  C.  B.  148.  ^ 

O  4  tnd 
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and  the  plaintiff  who  was  lifter  to  the  defendant's  vriScf  of  liie  thirti 
part,  by  which  the  defendant  covenanted  with  the  platntiflF^  and 
agreed  with  his^  wife  that  he  would  permit  his  wifej  te  live  apartiront 
himi  as  a  iingle  womanj  and  would  fufler  her  to  enjoy  all  the  efie&ai 
then  in  her  pofIeSion»  or  which  (he  might  thereaiter  acquire^  not* 
withftanding  her  coverture  ^  and  afligned  the  fame  to  the  plaintifi^ 
n^  her  truftee^  and  made  the  ^atniiff  his  attorney  to  fue  for  tbe 
fame  in  tmft  for  his  wife,  and  further  covenanted  with  the  plain** 
tiff*!  that  he  would  pay  unto  his  wife,  or  to  fnch  perfon  as  (he 
fliould  appoint,  for  and  towards  her  maintenance,  ain  annuity  o£ 
13/*  at  the  rate  of  5J'»^^r  week,  during  her  life  for  all  fuch  timeat> 
de  fhould  live  feparate  and  apart  from  him,  which  flie  agreed  to, 
accept^  in  full  fatisfaflion,  for  her  fupport,  maintenance,  and  alir 
mony :   provided,  that  if  the  defendant  fhould  pay  any  debt  which 
bis  wife,  during  fuch  feparation  and  payment  of  the  annuity^^ 
fhould  contra£V,  it  (hould  be  lawful  for  him  to  withhold  paj^ment 
of  the  faid  weekly  fum.  of  5 j.  until  he  fhould  be  reimbursed  i  thai; 
the  defendant's  wife  npon  this  feparation  taking  [dace,  went  to  Ufc . 
with  the  plaintiff,  her  fifter,  and  was  fumiflied  by  her  .with  the  ne«9 
ceffaries  for  which  this  a£tion  was  brought  \  and   that  the  de^ 
fendant,  having   for  fome  time  failed  io  payment  of  the  weeklyr 
allowance  ftipulated  by  the  deed,  this  ;^£lion  was  commenced  ta. 
recover  from  him  the  amount   of  what  had  I^^en  furnifhed  to  hist 
wife.    In  the  courfe  of  the  trial  the  deed  of  fepaKa^ign  haying  been 
produced,  the  learned  judge  declared  his  opinion,  that  the  plainti^ 
could  not  maintain  the  prefent  a3ion,  franied  as  it  was,  and  ac«» 
cordingly  nonfuited  the  plaintiff. 

But  a  rule  ni/!  was  obtained  for  fetting  afide  this  nonfoit ;  and 
after  argument  the  Court  made  the  n;le  abfoJute.  The  learned^ 
judges,  however^  not  being  agreed,  delivered  their  op]nionsy^Wff;ij| 
as  follow :  /  > 

Chamhre^  J.  *^  In  general  where  a  feparation  pf  hulband  and 
wife  takes  place  by  confcnt,  the  obligation  to  maintain  t;he  wife 
lies  upon  the  huband,  unlefs  fhe  forfeits  her  right  to  that  mainte- 
nance by  her  own  mifconduft.  A  provifion  for  a  feparate  mainte* 
nance  is  of  modem  introdudlion.  Lord  Mansfiitdy  in  the  cafe  of 
CdfbetlY.  PoetnitZi  i  Term.  Rep.  j[.  ftates  the  origin  of  this  prac- 
tice :  he  fays  in  the  ancient  law  there  was  no  idea  of  a  feparate 
maintenance ;  but  when  it  was  eflablifhed,  what  faid  the  courts  i> 
That  the  hufband  fhall  not  be  liable  evien  for  neteflaries ;  and  they 
faid  fo,  becaufe  convenience  and  juftice  require  i^    Aod  Jljhhwrfi^ 

J.  fays^ 
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J.  fsysy  tbat  it  would  be  nnrmfaiKAte  to  pctmit  the  wtfii  to  af« 
U&  die  ptopctty  of  bet  httibaady  esuept  where  he  wiit  not  alknr 
her  neeefarie* ;  for  which  her  cottm&t  aie  the  coatnuEls  of  hee 
hafrand.    NoW  if  reafon^  jvftice,  or  hvmemty  evghc  to  govern 
in  the  prdent  eefc,  I  dnnk  it  mj  duty  to  ooitfent  te  the  sUowanco 
of  dds  adiotii  finoe  «U  Ac  leafoos  upon  which  excepUque  to  this 
hind  of  vBAon  have  been  foundedr  totally  fail  in  die  prefimt  mm 
fiance,     i  will  tbte  the  cafes,    hk  Toddr.  Stohi^  i  Salk.  \}6* 
JAb.  Ch;  J.  fays,  Hisrm  TxAfim  fisparate  by  oonfimt,  andlhe'^ 
has  a  fep:ffate  allowance,  it  is  unreafonable  file  fliould  ftill  harf 
it  in  her  power  to  charge  hin.    The  cafe  ftates  that  the  wife  had 
a  feparate  allowance  of  ao/.  per  artmm^  and  k  may  be  prtfinqed 
that  the  allowaace  was  regularly  paid  \  but  this  fa£l  does  .aot>c& 
upon  prefumption ;  ftir,  according  to  the  report  in  LJL  Raymm^ 
444^  it  was  averred  in  die  plea  that  die  allowance  was  paid  ae« 
porditfg  to  the  arftclcst     In  Cragg  v.  Bowmanf  6  Mod.    X47« 
where  an  a6Hon  was  brought  for  lodgings  fupplied  to*  die  wife 
of  the  defendant,  who  had  parted  from  him  by  confent  with  a 
ftparate  maintenance,  and  had  lired  in  adultery^  but  widiout 
die  plaintiff's  knowledge,  die  plaintiff  was  nonfuited ;    but  it 
19  esprefsly  ftated  to  have  been  proved,  that  the  maintenance 
was  duly  paid  to  her,  which  confirms  the  idea  that  an  a£lual 
payment  of  a  maintenance  is  neceffary  to  difcharge  tlie  hulband* 
The  declaration  in  Corb^  v.  Poelniiz  alfo  ftates  the  payment  of  the 
feparate  maintenance.    In  this  cafe  the  objeA  was  to  (how  that 
the  wife*  herfelf  was  liable  according  to  die  do£trine  which  thea 
prevailed,  for  which  purpofe  it  was  neceffary  to  fliow  chat  the  huf <- 
band  was  not  liable.     And   in  Ringtiead  v.  Lady  Lant/borongb^ 
I  Texm  Rep.  6.  The  defendant  having  pleaded  coverture,  the 
plaintiff,  in  his  replication,  ftated  not  only  that  Ihe  had  a  feparate 
allowance,  fecured  by  deed,  but  that  it  was  dulypaid.    So  in 
BarvfM  V.  Brooks^  CoMs  Bank.  Laws  29.  the  replication  ftated  tbat 
the  feparate  maintenance  was  regularly  paid.    And  in  the-  laft 
inftance  of  an  aOion  brought  againft  the  wife,  viz.  in  Marjball 
V*  Rtitton^  where  it  was  determined  that  the  wife  was  not  liable^ 
the  replication  in  like  manner  ftated  that  the  feparate  mainte- 
nance had  beeh  duly  paid.    So  that,  in  all  thefe  inftances  it  ap* 
pears  to  have  been  thought  neceffary  to  lay  a  foundation  for  the 
exemption  of  thf  hufband,  by  (howing  that  the  maintenance  had 
been  duly  paid  as  ^ell  as  fecured.    Thus  it  ftands  on  the  autho- 
rities.   In  point  of  i«afon  I  cannot  fee  the  leaft  (hadow  of  doubt. 
%bc  cafe  may  be  t^cvifidcrcd  an  in  fopne  meafurc  analogous  to  an 
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accofd  and  fadsfafiioni  where  the  accord  avails  nothing  unlefafa- 
tbfa£lion  be  made.    Of  what  ufe  is  the  covenant  for  an  allow* 
ance,  if  the  maintenance  be  not  paid  ?    It  does  not  give  a  credit 
tcvthe  wife ;  for  no  a£lion  can  be  brought  againft  her.    It  is  t(^ 
fupply  her  with  ready  money  ;  for  if  (he  have  a  provifion  which 
is  duly  paudi  (he  will  have  the  means  in  her  hands  of  acquiring 
idl  the  necefiaries  of  life  fuitable  to  her  degree.     If  tradefnien  give 
her  credit,  it  is  their  own  fault ;  they  can  neither  fue  h<r  nor  the 
truftee  ;  and  if  the  mere  covenant  exempt  ^e  Huftand^  a  periba  \ 
who  has  provided  clothes  or  meat  for  the  wife  may  be  compelled 
to  feek  his  redrefs  in  the  court  of  equity,  and  in  the  mean  tim^ 
the  wife  muft  ftarve.    It  is  unreafonable  in  the  higheft  degrlse  to 
confider  that  as  a  .ground  of  exemption  which  the  law  itfelf  would 
impofe.  '  In  the  ptefent  cafe  the  inconveniencies  of  the  do6lrint 
contended  for  are  illuftrated  in  the  ftrpngeft  manner,  on  account 
of  the  fmallnefs  X)f  *hc  prpvifion ;  the  allowance  is  ^s.  per  week. 
Is  this  womaato  betaken  into  a  court  of  equity,  and  to  wait  the 
ufual  period  for  deciCons  of  this  fort  ?  how  is  (he  to  fublift  in  the 
mean  time  ?    The  inconveniencies  indeed  m^ht  be  in  fome  degree 
the  fame>  though  the  amount  of  the  proviGon  were  greater^^  Nq 
property  is  conveyed  to  the  truftee ;  it  is  a  mere  perfpnal  con^ 
tra£t ;  and  if  the  allowance  were  a  thoufand  pounds  per  annum, 
and  the  hulband  dhofe  to  withhold  it,  no  tradefman  could  venture 
to  truft  the  wife,  fincc  he  could  baye  no  reliance  on  any  thing  but 
her  honour  for  being  reimburfcd,  after  a  dilatory  courfe  of  pro- 
ceeding in  equity.    I  think,  therefore,  that  the  ground  on  which. 
the  exemption  was  ibppofed  to  be  founded,  totally  fails  i  and  that 
there  is  neither  reafoA  nor  juftice  to  fupport  it,     I  am  theref<Mre 
of  opinion,  that  the  nonfuit  ought  to  be  fct  afide.    Whether  thia 
will  ultimately  avail  the  plaintiff  in  this  aflion,  I  will  not  under** 
take  to  fay.    There  may,  perhaps,  be  other  grounds  of  defence ; 
but  as  the  nonfuit  refted  on  the  ground  that  has  been  ftated,  and 
that  merely,  I  think  that  it  ought  to  be  fet  afide/' 

^o(^e,  J.  f^  I  have  entertained  great  doubts  on  this  fubjeft  ;  but 
my  prcfent  opinion  is  in  favour  of  the  adion.  The  plaintiff  being 
a  truftee  in  the  deed  of  feparatlon,  had  another  ^mcdy ;  (he 
might  have  brought  an  aftipn  on  the  deed.  At  firft  I  wa^^at  a 
Igfs  how  to  imply  the  affent  of  the  huCband  tp  the  contraft  of  the 
wife,  fp  as  to  fupport  the  aftion  of  ajftm^t  againft  him  •,  and  t 
thpught  that  it  would  be  hard  that  the  hufl>and  fliould  be  liable  to 
two  aaion^,  But  I  have  got  over  thefc  difficulties,  Firft,  thi? 
a^ion  is  brought  for  tb?  immediate  fuppJy  to  a  woman  fuppofed^ 
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|o  betia  udual  neceffity )  wA  thottgh  the  plaintiff  be  t&e  trctftee 
in  the  deed,  and  was  therefore  entitled  to  another  remedy,  yet  at 
the  money  wa3  to  hfive  been  paid  to  her  in  ihe  firft  ii^lance,  I 
think  that  jhe.was  warranted  in  fupplying  the  wife  with  necefiariei» 
smd  taking  her  choice  of  afUons  for  her  own  indemniiy«    As  to  the 
afTent  of  the  hulband,  I  think  that  the  law  will  raife  an  ajj^tm^^ 
fo  as  to  make  him  liable ;  and  though  by  thefe  means  he  becomes 
Xubjed  to  two  a&ions,  his  liabpty  has  been  occafioned  by  hi&owil 
default.     If  he  had  paid  the  annuity  regularly,  this  queftion  never 
could  have  arifefi^  for  the  truftee  and  the  hujband  had  agree! 
^dut  fliould  he  the  quantum  of  peceflaties^     It  appeafy  Xq  me  that 
the  defendant  has  given  fentence  agaunft  hin^felf  by  the  articles 
jof  reparation  \  for  it  is  only  prpvided  that  he  (hall  be  indemnified 
againft  debts  which  his  wife  may  contrad  duQug  the  feparation» 
and  payment  of  the  annuity ;  fp  that  he  does  not  ftipulate  for  an 
indemnity^  except  during  fuch  time  as  tlve  annuity  (hall  be  dulf 
paid.    On  the  heft  cooCderation  which  I  have  beeaabk  to  give 
ihe  cafe, I  ihinklhe  nonfuit  ought  to  be  fet  a(idf/~ 
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IJ^^i%  !•  *^  The  queftton  Is,  whether  a  feparate  maintenance^ 
fecured  by  deed  to  the  wife,  be  (iifficient  to  i^ifcharge  the  hu(band 
jFrom  his  li^bilitj  to  provide  necefi'aries  for  her^  where  that  mainte« 
nance  b^s  not  been  duly  paid  ?    Five  or  fix  cafes  have  'been  men- 
tioned by.  my  Brother  Chambre^  in  which  a  feparate  maintenance 
has  been  pleaded,  and  payment  averred  ;  and  I  cannot  help  think- 
ing  that  Lord  Cb.  J.  Holu  in  the  cafe  of  Todd  v.  ^tokes^  laid  a  ftreft  . 
upon  that  circumftance  }  for  why  (bould  he  fuppofe  that  tradef- 
^en  would  truft  a  wife  ypon  her  own  credit,  unlefs  the  circuo^* 
ftance  pf  payment  operated  upgn  his  judgment.    The  allowanc^y 
without  paymen.t4  in  this  view  pf  the  cafe,  would  be  totally  imma- 
terial.     In  Bacon* s  Abridgement^  title  Baron  and  Feme,  H,  it  is  laid 
down  that  if  a  hu(band  allow  his  wife  a  feparate  maintenance,  he 
(hall  not  be  liable  during  the  ^ime  he  pays  fuch  maintenance, 
Thefe  cafes^  therefore,   in  which  the  payment  0/  m^tenance 
^as  been  fet  forth  in  the  pleadings,  and  the  paflage  to  which  | 
bave  referred  in  Bacon's  Abridgement,  ftrongly  (hpw  the  fenfe  <^ 
^he  profe(rioi\  froni  the  time  of  Lprd  Ch^  J.  Ifo/t  to  the  prefent 
hour.     As  to  principle,  it  i$  the  duty  pf  the  hu(band  to  provide 
jsecegaries  for  his  yrik^    The  quettion  is,  whether  he  difcharge^ 
that  duty  merely  by  entering  into  a  covenant  with  a  tru(b6e  for 
payment  of  an  allowance  ?    If  he  ref ufe  to  perform  that  covenant^ 
the  wife  may  be  ftarved  before  rediefs  can  be  ol^buned.    The 
jIAmmpn  hf  doc;  not  relieve  an^  num  frof^  w  obligation  cm  the 
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jttcte  gfouncl  of  an  agreement  to  do  Ibmediiag  dfe  in  tt^  place^ 
valefr  that  agfeement  be  perfonned.    Accatd  urithont  ^AihS&M 
n  m  plea»    In  this  cafe  the  wife  m  no  contra£luig  panjr  to  the 
CDvenant ;  fbe  only  aflenls  by  her  ignatnre^  and  U  (be  had  noe 
€3iecQted  the  deed^  (be  would  have  been  equaOy  bound  by  aeoepe^ 
iagdie  maintenance.    The  cafe  is  not  varied  bj  At  ciicumftance 
•f  dK  plaintiff  being  the  tniftee  in  the  deed.    The  agfeement 
could  hare  no  opeiation  in  dcltroytng  the  hnfband^s  liabiHtj  by 
MMwferring  the  credit  to  the  wife^  unlefg  accompanied  by  pay* 
Hwnt  $  flie  cannot  be  in  a  worfe  condition  than  if  fiie  cohabited 
with  her  huttnmd.    Now  m  the  cafe  of  cohabitation^  Ac  hnfliand 
wovid  be  Kable  for  neee&rie$>  nnkfs  he  fupply  his  wi^  witb 
<H»ey  to  fumifli  herfcff ;  for  lus  affent  to  her  contrafls  muft 
eitber  be  ezprtfs  or  implied.    In  the  cafe  of  Morion  t.  Witbenr^ 
Mdn.  3481  the  defendant  and  his  wife  Kvtd  in  the  fame  hoafe^  and 
Ac  wife  bad  a  fcparaf  e  allowance  of  50!.  per  armum  for  her  ciodies* 
The  aAion  was  brought  for  goods  fnmiihcd  to  the  wife }  and 
Treby^  Ch.  J.  faid,    *  that  if  the  goods  were  fnrniihed  upon  th6 
credit  of  the  hu(band|  the  plaintiff  was  entitled  to  recover ,  if  the 
goods  were  fuitabie  td\  the  quality  of  (he  wife^  he  not  having 
had  notice  of  the  anowance  \  but  if  he  knew  of  the  difierencea 
between  the  hnfband  and  wifcj  and  fold  the  goods  only  to  ruin 
Ac  hufbandy  the  latter  ihouM  not  be  chargeable  ;*   but  it  having 
lleen  proved  that  the  goods  were  ufed  by  die  wife  in  the  prefence 
of  the  huiband^  the  jury  found  a  verdift  for  the  plaintiffi    Thit 
was  a  cafe  where  the  hufband  and  wife  lived  in  ^e  lame  hoofe, 
tai.  the  latter  had  been  fupplied  with  moneyj  yet  the  aflent  of  the 
hu(band  was  imp&ed  from  his  havmg  feen  his  wife  make  ufe  oF 
the  goods.    In  the  prefent  cafe,  where  the  hufband  and  wife-are 
feparated,  and  no  money  has  been  given  to  fupply  the  wife  witb 
neceflaries,  the  confent  of  the  huiband  may  be  much  more  ftrongly 
impKcd.    In  the  cafe  of  Manby  v.  Scott^  which  is  bell  reported  in 
I  Sid.  109.  it  was  faid  that  a  general  prohibition  to  all  perfona 
to  fupply  the  wife  with  neceffarits  is  void.    But  if  fuch  a  covenant 
as  this,  without  payment,  be  fufficient  to  exempt  the  hufband 
from  his  liabilityi  it  wouM  have  the  fame  ttltSt  as  a  general  pro* 
hibition.    At  connnon  law  the  wife  may  have  itcourfe  to  an^ 
friend  for  neceffaries,  if  die  hufband  refufe  her,  and  the  hufband 
is  bound  to  pay  for  them ;  for  when  the  law  impofes  a  duty^  it 
raifes  a  promife  oh  tlie  part  of  the  perfon  upon  whom  it  is  impofedn 
to  difchatge  it.    Ail  deeds  of  feparation  fuppofe  the  hufband^a 
liability,  for  they  all  contain  a  covenant  to  indemnify  him  againft 
the  wife's  debts.    To  foppofe  thaa.  a  woman  who  is  parted  fron^ 
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Ker  hufiMud,  «ader  an  agicement  for  a  Xbpaxate  mauiteiiancc»  it 
Aot  by  law  cntkled  to  churge  her  hnibaiul  with  payaient  for  ne- 
cefikries,  when  he  mthhoUU  the  ftipnlated  aUowance,  ilhocks  mf 
Ibomamtf  and  rerolts  my  xtaScifJ^ 

Zxt  Jmmis  Mansfidi^Oix.  J,  ^*  I  differ  from  my  three  Brothers  in 
due  lurfe  \  but  I  hare  this  fatisfadion j  that  if  my  ofwiion  be  wropg^ 
it  will  be  of  no  confeqaence>  fince  the  opinion  of  my  Brothers 
^  snuft  prevail,  and  juftice  will  be  donf^    After  giving  to  the  fubjeft 
the  heft  confidcration  in  my  power>  I  cannot  but  entertain  the 
fame  opinion  now  wHch  I  held  at  the  trial.    In  the  firft  place  i 
think  that  a  general  provifion  for  the  feparate  maintenance  of  the 
frilci  whether  the  hufband  pays  or  notf  deprives  the  wife  of  the 
jidrantage  of  the  common  laWs  and  prevents  the  huftand  from  be- 
ing fued^  either  in  i^umffit^  or  dAt^  for  neceflaries  fumi(hed  for 
the  wife.    And  I*  alfo  think  in  this  cafe,  that  if  the  general  law 
weie  not  (b,  this  a£Uon  could  not  be  maintained  \  becaufe  the 
perfioo  who  fupplied  the  neceflaries  was  the  very  perfon  with  whom 
the  covenant  was  made,  and  muft  therefore  be  prefumed  to  have 
trailed  the  wife,  on  the  credit  of  the  deed.    Not  that  I  think  this 
makes  any  difierence  in  point  of  law,  but  with  refpcdi  to  the 
icmedy  there  is  this  difierence,  that  the  plaintiff  has  a  fiiort  re« 
snedy  by  a£lbn  on  the  covenant ;  whereas»  in  other  cafes,  the 
jperfoR  funuOung  the  neceffarics  would  have  no  remedy,  but  muft 
truft  to  the  honour  of  the  wife.    Every  man  who  gives  credit  to 
a  married  woman  living  apart  from  her  hufband,  gives  credit  to  her 
reprefentations ;  unlefs  he  happens  to  be  perfonally  acquainted  with 
die  articles  of  feparation.  An  ubje£^ion  has  beenraifed  to  the  lega- 
lity of  the  covenant  in  this  deed  \  but  luch  covenants  have  been  fo 
iong  fiipported,  both  at  law  and  in  equity,  that  it  is  impoflible  now 
to  give  weight  to  the  argument.    The  covenant  contained'  iq  this 
4eed,  therdbre,  muft  be  confidered  as  valid«    Herie  the  hulband 
imd  wife  (cparate,  and  the  hulband  covenants  with  the  prefent 
plaintiff  to  pay  five  (hillings  per  week  by  way  of  maintenance,  to 
his  wife,  and  the  mode  of  payment  is  either  to  the  wife  herfelf, 
or  to  fuch  perfon  as  flie  ihali  appoint.    Upon  failure  of  payment^ 
lif^stt  is  no  doubt  that  the  plaintiff  may  maintain  an  aAion  on  the 
C^venaot.    This  mode  of  covenanting  to  pay  fo  much  money  is 
jMt  uncommon;  Ibmetimesthe  provifion  is    madejby  fettling  an 
eftate  widi  power  of  entry  t  fomedmes  by  felting  apart  money  in 
the  funds  \  but  there  is  no  difference  with  refpedl  to  the  hulband 
between  one  mode  and  the  other;  one  may  be  a  better  fecurity  than 
alieothei^  hat  in  each  cafe  the  hulband  is  to  pay  the  money,,  and 
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be  parts  with  feme  portion  of  his  property  for  a  fcparate  maintel 
fiance  for  his  wife.    In  all  tbefe  cafes  the  perfon  who  gires  credit 
to  the  wife  is  without  remedy  |  the  wifo  herfelf  is  without  reme- 
dy*   If  an  ejeAment  be  brought  for  lands/ the  denfife  muft  be  bf 
Ae  truftee  ;  pioney  in  the  funds  muft  be  fold  by  the  truftee.     An 
ai&ion  of  covenant  muft  be  b'f  ought  by  the  truftee.    The  ohly  w^y  - 
therefore,  By  which  the  wife  <Jan  compel  payment,  muft  be  by 
proceeding  in  equity,  ahd  though  it  may  fcem  ridiculous  to  fend* 
her  to  a  court  of  equity  to  compel  payment  of  fo  fmall  a  fum  as' 
p.  per  week,  yet  the  rule  muft  be  the  fame  whether  the  fum  be 
great  or  fmall.    It  feems  to  me  that  when  agreements  of  thitf'  fort 
are  ehfered  into,  tfhe  hufband  is'  bound  to  pay  the  fum  for  which 
lie  covenants,    and   no  ihdr'e ;   to'  that  extent   he  muft '  pay, 
though  it  fliould  amount  to  three  timeif  agf  much  a^  his^  wife's 
jbaintenance.    The  effe£^  is  to  make  the  fcparate  provifion  the 
feparate  property  of  the  wife.    She  may  mortgage  it.     If  (he  fare 
any  thing  and  die,  (he  may  difpofe  of  it  by  will,  without  confent 
of  her  huft)and.    This  has  been  long  fince  determined  in  equity* 
By  thefe  means  flie  has»  in  a  certain  manner,  eftabiiflied  by  deed 
a  feparate  fortune  in  herfelf.    Shd  UvC8i)y  herfelf.    If  then  pcf- 
fons  under  thefe  clrciimltances  fruft  her  with'  fuch  a  provifion  i&' 
Rcr  fiands,  can  they  in  ^rcncral  be  confidered  as  trufting  her  oh 
that  riile  of  law,  that  a  huibaild,  in  cotifequence  oihis  obligation 
tb  provide  for  bis  wife,  is  prefumed  to  afibnt  to  the  fupply  of  no* 
ceflaries  ?    When  he  has  made  a  diftiitd  provifion^  his  afient  ta 
any  other  mode  of  provifion  I  cailnot  jrt'efukne,'  much  tefs  can  f 
find  a  ground  in- any  decided  cai&,  for  fuppofting  a  different  mode 
of  provifion  than  that  which  rs  contained  in  the  deed.    Whei«  f 
fee  a  covenant  to  pay  a  fpeclfic^  fum,  I  cannot  find'  a  gibnnd  ih 
law  for  fupportihg  an  ajfumpfit  on  the  prefumed'  aflbnf  of  the  huf- 
t>and.     I  forbear  to  cite  cafes,  becaufe  many  are  to  be  found  \ii 
tyeij  equity  report  which  0iow  that  thi§  is  the  feparate  fortune  of 
the  vrffe,  that  (he  may  difpofe  of  It  as  (he  pleafes.     A  difficulty 
has  occurred  to  me  wtth  refpe£l  to  the  queftion  of  payment,  which* 
I  have  not  been  able  to  get  rid  of.    It  is  fuppofcd  that^'notwitlf* 
fiaiiding  the  provifion  is  a  fe][)arate  maintenance  atfd  fortune  to  thib 
wife,  yet,  unlefs  the  hulband  p^y^,  the  coinmbn  hw  right  ariCb^ 
I  have  endeavoured  to  (atisfy  myfelf  ho>^  long  {fayihent  muft  be 
delayed  befof'e  the  common  law  right  arifes }  fometimes  payment 
is  to  be  made  half-yearly  }  where  it  is  to  be  made  out  of  eftate^^ 
it  is  according  to  the  reservation  of  rents.    Thefe  are  fometimds 
quarterly,  fdmetimeS  half*yeariy.    How  long  muft  it  be  after  thb 
Cttd  •f  the  quartei^  or  faaif-year,  before  the  (onunctolaw  riglft 
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\  is  it  to  be  a  week,  a  fortnight,  or  a  day  ?    The  wife  muft 
have  meat  and  clothes  from  day  to  day.    If  it  arifes  upon  non- 
payment, and  payment  (hould  be  delayed  for  a  month,  thofe  who 
give  credit  to  the  wife  ki  the  mean  time  muft  truft  her  on  the 
common  law  right;  and  if  an  adUon  were  brought  for  neceffaries, 
the  jury  might  think  that  three  times  as  much  ought  i^'  be  al« 
lowed  as  the  fum  agreed  upon^    Suppofe  parf  only  to  be  paid,  to 
what  extent  is  the  huiband  liable  to  be  charged  ?    It  may  be  faid  • 
that  thefe  difficulties  are  occafioned  by  the  hn(band  breaking  his 
covenant.    But  there 'is  another  difficuhy,  if  the  common  law 
right  ariici  upofi^  ilon-payment.    Does  the  covenant  ever  revive 
again»  or  is  it  entilfely  gone  ?    I  fliould  think  that  it  is  entirely 
gone.    If  the  hntbaUd  once  become  fubjcd  to'  pay  for  neceflarieSt 
in  confeqoence  of  not  paying  the  ftipulated  mauitenance,  when  is 
die  covenant  to  revive  agaki  by  payment  of  the'  ftipulated  fum  l- 
Thefe  certainly  arc  difBcultieSy  but  without  thefe  l  fliould  be  of 
opinion,  on  the  general  ground,  that  where  a  provifion  i^  fecured 
lo  the  wife  as  her  feparate  prc^erty,  and  flie  lives  as  zfnne  fole\ 
the  perfons  truft  her  upon  her  own  credit.    The  proteflion  giveir 
ID  the  htt(band  againft  the  debts  of  the  wifc^,  is  merely  a  power 
to  retain  fo  much  as  he  fliaU  be  obliged  to  p2iy ;  but  this  is  no 
fecurity,  for  a  jury  may  think  that  five  times  as  much  ought  to  be 
recovered  for  neceffiiries  as  the  amount  of  the  fum  ftipulated.    In 
tfomnum  cafes  there  is  a  covenant  on  the  part  of  the  truftees,  to 
indemnify  the  huiband  againft  all  debts  of  the  wife,  fo  long  as  they' 
fiiall  live  feparate.    But  if  the  hufband,  in  fuch  a  cafe  as  this,  bi: 
obliged  to^pay  debts  of  the  wife,  that  covenant  ought  tc)  be  con* 
fined  to  the  time  during  which  the  hufl>and  fliall  continue  to  par 
the  msuntenance,  and  it  ought  to'  be  exprefled,  that  if  the  huflband 
delayed  payment  for  fuch  a  time,  he  fliould  be^iable  to  pay  thofe 
who  trufted  bis  wife  for  necel&ries.    There  ought  alfo  to  be  fome 
provifo  to  guard  againft  the  doubt  whether  the  covenant  was  to 
be  entirely  done  away,  or  only  fufpended  by  non-payment.     As 
ffais  a£lion  is  brought  by  the  truftee,  no  difficulty  Can'  arife  r&« 
fpediing  any  other  adion.    But  fuppofe  fome  other  perfon  had 
fupplied  the  neceflaries^  and  brought  the  a£lion ;  according  to  the 
doArine,  that  payment  of  maintenance  is  neceflary  to  exempt  the 
httfl>and,  the  plaintiS  muft  have  recovered  for  neeeflaries;    The|| 
if  the  truftee  had  brought  an*  aAion  on  the  covenant  for  non- 
payment of  maintenance,  could  die  firft  a£lion  be  pleaded  in  bar  ? 
If  not  the  hufl>and  would  be  liable  to  two  a6lions,  though  the  ob- 
JeA  of  the  deed  was  to  make  him  liable  only  to  one,  and  to  relieve 
Ilka  from  all  otb^  obligations.    Where  a  woman  is  put  into  a 
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fituation  vith  refpcQ  to  cettai*  {Ko^extj  "dBJfifimefiley  no  credit 
is  given  to  the  hufbandj  but  ibofe  who  f apply  ibe  wife  tnift  only 
to  the  fq>arate  fortune  which  they  Jcnow  that  ihe  has.    Nor  can 
any  aflentofthiehtt(b^j  ^k  appears  to  me,  be  implied,  whese 
be  has  executed  a  deed  covenantifig  to  pay  a  certain  ftipulated 
fum  f  i^  I  cannot  imagine  that  he  conld  mean  to  make  himfelf 
liable  to  any  other  payment.    In  thb  particular  cafe,  liowerer, 
it  feems  quite  impoflibie  to  fay  that  the  hufband  has  aflented  to 
raife  any  implied  ti^um^i  to  pay  tfae|ilaintiff  upon  any  other  con* 
traAi  but  that  which  is  contained  in  the  deed  by  which  \vft,  core* 
fiants  to  pay  her  a  certain  ftipulated  fum.    SuppoCe  th*"  uu(band 
had  known  that  his  wife  lived  with  .the  plaintiEff,  oould  it  have  en- 
tered into  his  mind  that  he  was  to  pay  acce  than  the  fum  men- 
tioned in  the  deed  ?    This  would  be  not  pnly  to  imply  #•    ajfump* 
Jit  without  ground,  but  dire£Uy  contrary  to  the  faA :  it  would  be 
implying  an  engagement  of  one  fort,  when  there  is  another  engage* 
4nent  totally  contradiflory  to  and  inconCftent  with  it.    It  has- 
been  fuppofed  that  it  woidd  be  hard  upon  the- wife,  if  this  a&ion 
could  not  be  fupported ;  that  hardfliip  I  do  not  feel.    In  the  firft 
place,  the  plaintiff  trufled  the  wife  when  ibe  had  a  remedy  in  her 
own  hands,  and  flie  could  have  no  difficulty  in  trufting  the  wife  to 
the  extent  of  the  money  which  (he  was  entitled  to  recover  \  but  it 
may  be  obferved  in  general,  that  whoever  trufts  a  married  woman, 
trufts  to  her  honour  only.    If  the  wife  fays  that  the  money  has 
not  been  paid,  you  muft  depend  upon  her  word  for  the  truth  of 
the  aflertion;  you  muft  depend  upoaher  honour  for  mdung  ufe 
of  the  remedies  againft  her  truftees  to  compel  the  payment.    And 
if  the  money  be  paid  to  the  wife,  the  creditor  muft  truft  to  her 
bonour  for  paying  it  over  to  him  \  for  I  know  of  no  remedy  by 
which  Ibe  may  be  compelled  to  do  ib.    A  court  of  equity  hat 
never  gone  the  length  of  charging  the  feparate  eftate  of  a  mar* 
ried  woman,  except  on  the  ground  of  agreement.    Where  the 
wife  has  agreed  to  fell,  the  Court  wUl  compel  the  fale.    Grigbf- 
V.  Cox,  I  Vef.  517.    Or  if  flie  enter  into  a  joint  bond  with  het 
bufband,  the  Court  will  charge  the  rents  and  profits  of  her  eftatie 
with  payment.    Hulnur.  Tmont^  iSrewn^  16.    All  thefe  depend 
on  agreement,  but  I  know  of  no  cafe  where,  on  the  mere  ground 
of'things  being  fupplied  to  the  wife,  a  court  of  equity  has  com* 
pelled  her  to  pay  thofe  who  have  trufted  her }  and  it  is  quite  clear 
;there  is  no  remedy  at  law.    It  is  not  only  in  this  cafe,  therefore, 
where  payment  of  maintenance  has  been  withheld,  that  credit 
muft  be  given  to  the  equitable  rights  of  the  wife,  and  to  her 
'  honour  for  enforcing  them,  and  applying  the  money  in  payment 
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tX  her  debts.  I  ardmit^  that  the  pra£bice  of  averring  the  payment  of 
die  feparate  maintenance  in  pleading,  (hows  the  apprehenGon  ei- 
ther that  the  payment  was  neceflary,  or  at  ieaft  that  it  made  the 
cafe  fttongerr  But  the  language  of  the  cafes  themfclves  im« 
ptefs  on  me  a  different  idea  of  the  opinions  of  the  Judges  who 
decided  them.  In  T$dd  v.  Siokes^  though  payment  had  been  made» 
nothing  is  faid  upon  the  fubjefl.  The  language  of  Lord  Holt  is» 
**  iihuvH  2nd  feme  feparate  by  confent,  and  ihe  has  a  feparate  al- 
lowance, it  is  unreafonable  (he  (hould  have  it  (till  in  her  power  to 
diarge^him.^'  Now  what  is  a  feparate  allowance,  but  an  agree- 
ment {«Ar  ^n  allowance  ?  He  goes  on,  <<  and  it  is  not  to  be  pre« 
fumed  but  tradefmen  that  deal  with  her  truft  her  on  her  own  cre« 
dit,  and  not  on  the  credit  of  her  hu(band."  Did  Lord  Holt  fup« 
pofe,  tV  rtfcif  the  bu(band  omitted  to  pay  the  allowance  for  a  moncb^ 
tfiat  he  mi^t  be  charged  ?  If  fo,  the  tradefman  would  not  tru(k 
the  wife  on  her  own  credit,  but  on  the  credit  of  the  general  law. 
Neither  in  Salkeld  or  Lord  Rnymond  is  any  reliance  whatever 
placed  oh  the  circumftance  of  payment.  According  to  the  re* 
port  of  the  fame  cafe  in  12  Mod.  244.  the  fecond  refolution  wa« 
this,  «  that  if  hu(band  and  wife  part  by  confent,  and  the  hufband 
fccore  her  an  allowance,  it  is  in  confideration  that  he  fliould  not  be 
diarged  any  more  by  her ;  and  it  is  unreafonable  he  (hould  be 
charged  for  vifluals  or  phyfic,  or  other  neceflaries  after.**  What 
is  the  meaning  of  this  ?  As  (bon  as  the  deed  is  executed,  the  al« 
lowance  is  fecured,  and  I  know  of  no  difference  between  a  fecu« 
rity  by  covenant,  by  conveyance  of  lands,  or  by  transfer  of  funds. 
Is  it  not  clear  then,  that  the  perfon  who  ftated  that  refoiution 
fuppofed  that  fecuring  the  allowance  put  an  end  to  the  common 
law  obligation  ?  If  payment  had  been  confidered  as  neceflary,  it 
IS  natural  that  it  (hould  have  been  added.  The  terms  of  the  refo- 
lation  require  that  it  (hould  only  be  fecured.  The  cafe  of  Angier 
▼.  AngifTp  which  is  to  be  found  in  2  £q.  Ca.  Abr.  150.  Gilbert  £q. 
Rep.  152.  and  Prec.  in  Chan.  499.  ftrongly  implies  that  a  ne« 
g]c£t  to  pay  a  feparate  maintenance  would  never  raifr  a  common 
law  obligation  againfl:  the  hufband.  A  bill  was  brought  by  the 
wife's  prochcin  amy  againil  her  hufband,  for  a  fpecial  execution  of 
articles,  whereby  the  hufband  was  to  allow  her  52/.  per  annum^  fe- 
parate maintenance,  and  he  had  a  decree  for  the  arrears  and 
growing  payment  in  52/.  per  annum  \  and  the  Lord  Chancellor 
(aid,  *<  where  a  hufband  makes  a  feparate  proviGon  for  his  wife» 
he  is  not  chargeable  by  law  for  her  debts;*'  but  though  that  were 
fo,yetto  avoid  the  cxpence  he  miglit  be  put  to  in  defending  fucb 
Vol..  I.  P  fiiit^ 
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fuitSy  his  lordihip  fent  it  to  a  mafter  to  fettle  a  fecurlty  to  indem* 
nify  the  hufband  againit  the  wife's  debts.  Here  the  feparate 
maintenance  had  been,  withdrawn  for  fome  time  ;  yet  the  Lord 
Chancellor  fays,  where  a  hufband  makes  a  feparate  proviGon  for 
his  wifci  he  is  not  chargeable  by  law  for  her  debts.  In  the' com- 
mon fenfe  of  the  word,  when  a  man  executes  any  fuch  fecurities 
as  I  have  before  mentioned,  he  makes  a  provifion  for  her.  It  may 
be  obferved,  that  the  Chancellor  decreed  all  the  arrears  and  grow- 
ing payments  to  be  made,  but  if  the  law  were  as  now  contended 
for,  fome  inquiry  ought  to  have  been  made,  whether  any  debts 
bad  been  contrafbe^  by  the  wife  for  which  the  hufband  was  liablct 
and  a  dedudion  (hould  have  been  made  of  the  amount:  no  fuch 
dedudion,  however,  was  made.  Thefe  cafes,  thereforci  when 
fairly  expounded,  feem  to  (how  the  payment  has  never  been 
confidered.  as  an  ciTential  circumftance.  According  to  my  o^ii&n 
recpHedion  of  what  has  fallen  from  Lord  Mansfield  upon  this  fub« 
jcSt,  I  have  the  (trongeft  impreOion  of  having  heard  him,  over  and 
over  again,  declare,  that  where  a  feparate  maintenance  was  agreed 
upon,  it  put  the  parties  in  a  new  fituation,  and  that  the  hufband 
was  relieved  from  any  common  law  obligation,  being  fubjcA  to* 
no  ether  than  that  which  was  contained  in  the  deed  of  feparationj 
But  my  brother  Chambre\  recoUedion  is  different  from  mine  on 
this  fubje£t,  and  I  defer  to  his  memory  as  better  than  my  own. 
'  There  is  one  circumftance,  however,  which  weighs  very  ftrongly 
with  me  in  this  cafe,  that  no  inftance  is  to  be  found  in  which  fuch 
an  adion  has  ever  been  maintained  againfl  a  hufband  who  had 
agreed  to  make  a  feparate  maintenance ;  and  yet  there  muft  be 
many  cafes  in  which  payment  muft  have  been  delayed  beyond  the 
(Upulated  time.  I  cannot  fay  how  long  thefe  deeds  may  hav^ 
been  in  ufe,  but  they  certainly  are  of  earlier  date  than  any  of  the 
cafes  in  our  law  books,  which  have  been  referred  to.  In  i  £q. 
Ca.  Abr.  a  cafe  is  referred  to  in  TotheW^  tranfaftions  in  the  High 
Court  of  Chancery f  page  97,  to  (how,  that  a  woman  who  has  a  fe* 
parate  maintentince  may  difpofe  of  what  (he  favfcs  out  of  it  by  wilK 
That  was  about  the  year  1720.  The  date  of  the  cafe  in  Salkeldi% 
the  8  W.  IlL  And  in  modern  times  thefe  deeds  have  been  very 
frequent,  yet  no  inftance  is  fuggefted  of  an  adion  like  this  having 
been  maintained.  Thefe  contrafls  for  feparate  maintenance 
vould  be  of  very  little  ufe  if  the  hufband's  exemption  depended 
on  payment  ^  for  if  a  hufband  puts  his  wife  into  a  lodging,  a;id 
pays  her  a  reafonable  fum  for  maintenance,  that  will  be  an  anfwer 
to  an  zQion  at  common  law.    It  feems  to  me»  therefore,  in  gene^* 
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tal^  that  where  a  man  has  entered  into  a  contra£t,  and  fecured 
k  feparate  maintenance  to  his  wife^  the  common  law  obligation  is  at 
an  end,  and  the  perfons  who  truft  the  wife,  truft  her  on  her  own 
credit.  But  if  that  be  not  fo  under  the  general  law,  ftill  I  thmk 
that  where  a  perfon  trulls  her,  having  a  deed  in  his  own  hands, 
empowering  him  to  compel  payment  of  a  ftipulated  fum,  the 
court  cannot  raife  an  ^j^mj^Z  by  implication  in  his  favour  againft 
thehttfband.  I  difier  from  my  brothers,  but  the  judgment  of  the 
court  16  that  the  rule  be  made  abfolute/' 

Where  the  wife  dopes  from  her  hufband,  and  lives  in  a  ftate  of 
adultery,  he  is  not  liable  for  neceffaries,  though  (he  be  even  de* 
firous  of  returning,  andofiers  to  live  with  her  hufband. 

Thus,  in  the  cafe  of  Morris  v.  Martin^  {e)  which  was  an  a£liofl 
for  meat,  &c.  provided  for  the  defendant's  wife.  The  defendant 
proved  that  (he  went  away  from  him  with  an  adulterer :  Sir  Robert 
Raymcnd,  Ch.  J.  held,  that  the  hufband  fhould  not  be  charged  for 
nccefTaries  provided  for  her,  though  the  plaintiff  had  no  notice. 

So  in  the  cafe  of  Child  and  others  v.  Hardy  many  {/)  which  was 
an  aflion  for  linen  fold  to  the  defendant's  wife.  Upon  non  ajfumpftt^ 
the  delivery  was  ptoved.  On  behalf  of  the  defendant  it  was  proved, 
that  (he  had  lived  in  a  very  lewd  manner;  that  one  Noit  frequently 
came  to  her,  at  her  hufband's  houfe,  that  they  were  locked  up  toge-* 
ther  in  a  bed-chamber ;  and  that  other  indecencies  pafTcd  between 
thenu  It  was  alfo  proved,  that  (he  feveral  times  went  to  the 
houfe  of  this  JVb//,  a  gentleman  in  Wiltjhhe^  who  lived  within 
three  miles  of  the  defendant's  houfe.  It  did  not  appear  farther 
than  thit  the  hufband  'dilliked  her  going  and  flaying  at  Mr.  Notf$; 
But  under  thefe  circumftances^Jj^ey  continued  to  live  together* 
Afterwards  on  the  i8th  of  Offbher  1726,  (he  went  away  from  him, 
and  went  to  Marliorough,  where  fhe  refided  for  fome  time.  But 
after  leaving  her  hufband's  houfe  it  did  not^pear  that  flie  ever 
faw  Mr.  Notty  or  lived  in  a  lewd  manner.  After  fome  time  fhe 
fcnt  LucaSi  an  attorney,  to  her  hufband,  to  defire  that  he  would 
receive  her  again  ;  the  hufband  told  him,  that  if  fhe  came  again 
ihe  fhould  never  fie  at  the  upper  end  of  his  table,  nor  have  the 
govemmentof  the  children,  but  fhould  live  in  a  garret.  Then 
Isucas  propofed  to  him^  to  make  her  an  allowance,  and  propofed 
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about  80/.  or  icol.per  annum^  he  being  worth  about  5  or  6ooLper 
annum.  But  that  was  not  complied  with ;  'and  afterwards  ihe 
came  to  London,  and  bought  the  linen  to  the  amount  of  53/. 

Chief  Juftice  Raymonds,  was  of  opinion  that  the  plaintiff  (hould 
be  called.  And  accordingly  he  was  nonfuited.  He  held,  «ifa 
woman  elopes  from  hex  hufband,  though  £he  does  not  go  awaj 
with  an  adulterer,  or  in  an  adulterous  manner,  the  tradefmaa 
trufts  her  at  his  peril,  and  the  hufband  is  not  bound.  And  thif 
had  been  fo  adjudgecT  in  two  or  three  cafes.  Indeed  if  he  refufe 
to  receive  her  again,  from  that  time  it  may  be  ait  anfwer  to  the 
elopement.  In  this  cafe  he  does  not  abfolutely  refufe  to  receive 
her  again  :  but  that  flie  (hould  neither  &%  at  his  table,  nor  have 
any  government  of  the  children,  but  (hould  be  kept  in  a  garret  ; 
and  (he  deferved  no  better  ufage." 

So,  in  the  cafe  of  G^v'ier  y.Hancoch,  {g)  which  was  an  ad  ion 
of  ajfumpftt  brought  by  the  plaintiff  for  the  board  and  lodging  of 
the  defendant's  wife.  The  defendant,  having  committed  adultery 
with  a  woman  of  the  name  of  £aze/y  whom  he  had  brought  home, 
treated  his  wife  with  great  cruelty,  and  finally  turned  her  out  of 
doors.  Then  the  wife  committed  adultery,  after  which  (lie  offered 
to  return  home,  but  her  hufband  would  not  receive  her  j  and  this 
a£tion  was  brought  for  her  board  and  lodging  fubfequent  to  that 
time.  Bullery  Juft.  before  whom  the  caufe  was  tried,  was  of  opinion 
that  the  hufband  was  not  bound  to  receive  the  wife  after  (he  had 
committed  adultery,  and  confequently  was  not  bound  to  fupport 
her ;  and  he  direcled  a  verdid  for  the  defendant,  with  liberty 
for  the  plaintiff  to  move  to  enter  a  verdifl  for  him,  if  the  Court  of 
King\  Bench  (hould  be  of  opinion  that  the  defendant  was  liable 
under  thefe  circumflanccs.  Accordingly  the  plaintiff  moved  to 
fet  a(ide  the  verdi6i,  on  the  ground  that  as  the  defendant  had  been 
the  aggreffor,  and  had  turned  his  wife  out  of  doors  at  a  time 
when  there  was  no  imputation  on  her  conduct,  he  was  bound  to 
provide  for  her,  notwithflanding  (he  afterwards  committed  adul- 
tery 'y  that  in  this  refpedl  it  differed  from  the  cafe  of  the  wife  be- 
ing the  aggreffor,  and  eloping  with  an  adulterer,  in  which  cafe 
the  hufband  was  difcharged ;  that  it  had  never  yet  been  deter* 
tnined  that  undet  thefe  circumflanccs  the  hufband  was  not  liable^ 
and  that  upon  principle  he  was  liable. 

(i)  6  Term  R^.  603. 
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But  the  court  faid,  <*  That  though  this  precife  cafe  did  not  ap«. 
pear  to  have  been  controverted  beforci  it  was  probably  becaufe  the 
point  had  not  been  doubted  ;  and  that  it  mufl  be  governed  by  the 
feme  principle  on  which  it  had  been  determined  that  the  hufband 
is  not  liable  in  cafes  where  the  wife  goes  ^way  with  an  adnlterer* 
That  this  was  not  a  modem  rule^  but  was  mentioned  by  Lord  Cde^ 
that  if  a  wife  go  awky  with  an^adulterer  (he  lofes  her  dower.  That 
the  queftion  depended  upon  thisj  whether  the  neceiFaries  were 
provided  before  or  after  the  wife  had  committed  adultery :  if  after^ 
the  a£lion  could  not  be  maintained.  And  that  in  this  cafe  if  the 
wife  had  inftituted  a  fuit  in  the  Ecclefiaftical  Court  againft  the  huf* 
band  for  reftitution  of  conjugal  rightSi  they  would  not  have  ai&fted 
her."    The  rule  was  accordingly  difcharged. 

But^  in  the  cafe  of  Norton  v.  Fazan,  (b)  which  was  an  adion  of 
affum^t  for  necefiaries  found  for  the  defendant's  wife  and  child- 
ren. The  fadls  were  tfiefe  :  Some  time  previous  to  the  delivery 
of  the  goods,  the  defendant  having  difcovered  that  his  wife  kept 
up  an  adulterous  intercourfe,  with  another  man,  feparated  himfelf 
from  her,  leaving  her  in  pofieffion  of  the  houfe  which  he  had  inha« 
bitedj  together  with  two  children  bearing  his  name.  In  this  houfe 
(he  was  living  in  a  (late  of  adultery,  at  the  period  when  the  goods 
in  queftion  were  delivered.  The  defendant  had  made  no  regular 
provifion  for  his  wife.  The  caufe  was  tried  before  Eyre^  Ch.  J.  who 
was  of  opinion  that  if  the  plaintiff  knew  or  ought  to  have  known 
that  the  feparation  proceeded  from  the  adultery  of  the  wif^;,  the 
jury  (bould  find  for  the  defendant  \  if  not,  that  the  plaintiff  was 
entitled  to  recover.    The  jury  found  a  verdiA  for  the  plaintiff. 

Upon  a  motion  for  a  new  trial,  the]  court  were  of  opinion  that  the 
plaintiff  was  entitled  to  recover.  And  Eyre^  Ch.  J.  faid :  "  If  the 
defendant  in  another  aAion  brought  againft  him  by  fome  other 
tradefman^  (hall  be  able  to  eftablifh  the  notoriety  of  his  wife's  (itu- 
ation,  he  may  defend  himfelf.  But  as  the  cafe  ftands  at  p^efcnt 
this  woman  appears  to  have  been  living  in  a  houfe  in  which  (he 
was  placed  by  the  defendant  himfelf,  together  with  two  children 
bearing  the  hufband's  name,  both  of  whom  were  born  in  wedlock. 
It  is  true  that  (he  had  an  adulterous  intcrcourfe  with  another  man^ 
but  that  was  not  proved  to  be  known  to  this  tradefman.  If  the  de« 
fcndant  can  bring  it  home  to  any  other  tradefman  who  ihall  be  in 

{i)  I  B§i.  and  Pul.  226. 

Pj  the 


fu 
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the  fame  fitaation  as  the  prefent  plaintiff*,  that  he  did  know  of 
ought  to  have  known  the  circumftances  under  which  the  wife  was 
living,  the  defendant  may,  perhaps^  be  able  to  prevent  another  Ter- 
diA  palEng  againft  him.'' 

Bulltfy  J.  <*  Every  cafe  on  tlie  fa£ls  is  peculiar  to  itfelf,i  and  this 
as  fo  different  from  every  other  cafe  which  has  been  decided  in 
Weftminjter'  Hal/,  that  I  confider  it  as  anomalous.  The  verdi£l:  i^ 
clearly  and  ftri(i)ly  right.  The  wife  committed  adultery  for  a  con- 
Cderable  time  while  (he  was  living  with  her  huiband  j  he  vdun* 
tarily  yielded  his  bed  to  the  adulterer  and  made  np  provilion  for 
her.  Then  what  colour  of  defence  is  left  ?  knowing  of  her  cri* 
xninal  condufl  and  having  made  no  proviGon  for  her^  he  muft 
piaintain  her  as  before.'' 

'  /    It  is  obferved  (i)  where  the  hufband  and  wife  are  feparated 

I  f  men/a  et  thoro  by  fentence  in  the  Ecclefiqftical  Court  the  law  allows 

I   her  alimony  at  the  difcretion  of  the  judge,  unlefs  fhe  has  eloped  and 

lives  with  an  adulterer  ;  and  as  the  common  law  gives  her  a  writ  to 

I  recover  this,  it  would  feem  that  the  hufband  is  excufed  from  the 

\  obligation  of  her  contrads.     Soj  where  (he  is  fentenced  to  a  tem- 

)  porary  confinement  as  a  puniihment  for  fome  crime,  the  huiband 

has  been  held  npt  liable  to  her  agreement,  even  for  neceflaries,  if 

ihc  is  kept  in  an  improper  place  by  the  covin  ojf  the  gaoler,  (i) 

But  in  the  cafe  of  Manby  t.  Scott,  (/)  the  judges  who  argued  for 
the  plaintiff  laid  it  down  as  clear  law,  that  if  a  wife  be  prifoner  for 
I    felony,  and  the  gaoler  provides  her  with  food,  that  the  hufband 
»  \^ay  be  charged  for  it. 


6.  Of  Conirads  made  by  a  Woman  living  if^itb 

a  Man  as  bis  Wife. 

If  a  man  and  woman  live  together,  and  pafs  in  the  world  as  huf-^ 
band  and  wife,  the  man  (hall  be  liable  to  all  contrads  entered 
into  by  the  woman  in  the  fame  manner  as  he  would  haye  been  li- 
able if  they  had  been  adually  married,  [m) 

(i)  2  Slra.  1214.  «•  I.  I  BL  Com,  44.1.  Ellah  v-  Leigh,  5  Tcrn\ 
Rfp>  679. 

{k)  Fide  Fowlts  v.  Dincly,  2  Stra,  irii.  f 

(/)  I  Sid.  118.  But  fie  2  Lev.  \'6 

(m)  12  Mod.  y^z.  Fin.  Mr.  tit.  Baron  &  Feme,  2?.  b.  fl.  38. 
<^w:/>.  333. 
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So,  in  the  cafe  of  Watfin  v*  Tbrelkeld,  (/;)  which  was  an  zGtion 
'  of  ajfumfjit  brought  to  recover  the  amount  of  a  quantity  of  linen 
drapery  goods,  fumi(hed  by  the  plaintiff  to  a  woman  who  paffccl 
for  the  wife  of  the  defendant. 

The  plaintiff  proved  the  delivery  to  the  woman  at  the  defend- 
ant's lodgings  $  that  he  had  himfelf  chofen  fome  of  the  articles 
for  her ;  that  (he  ufed  hisname^  and  was  called  Mrs.  TbrtOteli  in 
|us  prefence. 

The  defence  relied  on  was>  that  this  woman,  was  not  his  wife 
though  flie  lived  wHh  him  as  fuch,  but  was  a  kept  woman,  and 
that  that  circumftance  was  known  to  the  plaintiff  when  the  goods 
were  fumiflied.  It  was  then  prtfled  by  the  defendant's  counfcl^ 
that  however  it  had  been  held,  that  if  a  man  permitted  a  woman  to 
ufe  his  name  and  pafs  for  his  wife,  he  thereby  fubjeded  himfelf 
to  the  payment  of  her  debts ;  it  had  only  gone  to  thofe  cafes 
where  the  tradefman  had  not  known  the  real  fituation  of  the  parties, 
but  believed  the  woman  to  be  actually  married  ;  that  it  was  meant 
as  a  puniihment  on  the  man,  who,  by  permitting  a  woman  to  uftf 
his  name,  had  thereby  given  her  a  falfe  credit,  derived  from  hit 
(ituation  in  life,  as  paffing  ^or  his  wife ;  but  in  the  prefent  cafer 
no  fuch  deceit  was  praAifed,  no  fuch  falfe  colours  held  out }  the 
plaintiff  knew  that  the  defendant  was  not  married,  fo  that  ho 
could  not  look  to  his  credit,  but  to  the  woman's  owb,  and  that  tho 
plaintiff  (hould  therefore  be  nonfuited. 

Lord  Kenyofiy  0i.  J.  *'  It  is  certain  that  if  a  man  has  permitted 
a  woman,  to  whom  he  was  not  married,  to  ufe  his  name,  and  pafa 
for  his  wife,  and  in  that  character  to  contraf^s  debts,  he  is  liable  for 
her  debts ;  and  I  am  of  opinion  that  he  is  liable,  whether  the 
tradefman  who  fumiflied  the  goods  knew  the  circmftances  to  be 
fo  or  noc  He  gives  her  a  credit  from  bis  name  and  cohabitation, 
and  it  is  not  to  be  fuppofed  that  the  tradefman  could  look  to  the 
credit  of  a  woman  of  that  defcription,  and  not  to  that  of  the  man 
fay  whom  flie  was  fupported  :  I  (hall  hold  the  credit  to  be  given 
to  him,  and  that  he  is  liable/' 

His  lord(hip  added,  <<  What,  however,  I  have  faid  muft  not  be 
taken  to  be  jhe  (Afe  of  a  common  ftrumpet,  who  may  aiTume  the 
xiame  of  a  perfon,  without  his  authority,  from  having  cafually  known 
him  i  it  muft-be  where  the  man  permits  the  woman  to  affume  hia 
*.^  where  (be  lives  in  his  houfe,  and  is  part  of  his  family." 
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So,  where  a  woman  marries  a  fecond  buftand  livlog  the  firft> 
the  fecond  not  being  priry  to  it ;  Parker,  Ch,  J.  faid  {0}  that  for 
iMhat  (he  acquired  during  the  cohabitation,  he  would  efteem  her  aa 
a  fervant  to  the  fecond  huftand^  and  that  he  was  entitled  to  the 
benefit  of  her  labour^ 


7.  In  what  Cafes  Hufiand  and  Wife  ou^ht  to 
fue   and  be  fued  jointly. 

Upon  all  contrafis  made  with  the  wife  before  marriage^  the  huC- 
band  and  wife  muft  fue  and  be  fued  jointly*  [p) 

S09  they  ought  to  fue  jointly  in  a£lions  upon  promifesy  which 
arife  during  coverture,  where  the  wife  may  hare  an  a£tion  for  the 
fame  caufe,  if  (he  furvivea  her  hufband^ 

Thus,  if  zfeme^  covert  has  a  mill,  and  one  agrees  with  the  huf« 
band  and  wife  to  grind  all  his  corn  at  the  mill,  under  a  penalty  in 
default  thereof,  they  ought  to  join}  for  the  aQion  would  furvivc 
to  her.  (q) 

So,  if  a  man  promifes  to  give  a  100/.  to  the  wife  of  J,  S.  they 
t)ught  to  join  in  adion  for  the  recovery  thereof,  {r) 

So,  in' an  adion  for  any  thing  due  to  the  wife  en  outer  draitxthtj 
ought  to  join :  as  if  they  fue  for  a  debt,  &e.  to  the  wife  as  execu* 
trix  or  adminiftratiz*  (/)  ^ 

But  on  a  promife  to  pay  a  hulband  money  due'  to  his  wife  a« 
executrix  in  conCderation  of  his  forbearing  to  fue  for  it,  the  huf- 
band  alone  ought  to  fue  (/) 

.  8«  In  what  Cafes  the  Hujband  may  fue  alone^  or  join 
with  his  Wifsy  and  when  he  mu/ifue  alone* 


I* 


When  the  wife  is  the  meritorious  caufe  of  ajiion,  it  has  been 
ruled,  (0)  that  the  hufband  alone  may  fue,  or  the  htfband  and  wife 


I 


\o)  1  Stra.  80. 

j)  2  C(m.  Dig.tiU^zron  &  Feme,  F.T.  Mitchinfon  v.  Hewibii,7  Tit 

Rep^  348-  >  . 

q)  Dcmftan  and  wife  v.  Burwell,  i  WiU,  224^  Seealfo  2  tVUt*  214. 

r)  Per  Curiam,  Buifl.  2i. 

i)  Com.  Dig.  tii.  Baron  &  Feme,  F.  i  Sali.  282. 

[t)  Yardv.  Eland,  i  Ld,  Raym.  368  i.  SalL  117.  Cartb.  461.  S.  C. 
{u)  Cro.Jae.  77.  3.05.  i  Sid,  25.  2  Sid.  i2b.  I  Salk.  114.  Ctm*  Dig* 
tU,  Baron  &  Feme,  X. 
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nay  jcnn^  though  damages  only  are  recovered :  as  in  affum^t  upon 
an  ezprefs  prooiife  to  the  wifC)  after  coverture,  to  pay  her  loA  in 
confideration  of  a  cure  to  be  performed  by  her ;  the  buflband  and 
wife  may  join^  or  the  hufband  alone  may  fue. 

So,  upon  a  promife  to  pay  8/.  per  mnnum  to  t}\e  hufband  and 
wife  during  coverturei  they  may  join;  or  the  hufband  alone  maj 
fue.  (v) 

But  when  the^nfe  cannot  have  an  aflion  for  the  fame  caufe,  if 
fhe  furvive  her  hufband,  the  general.rule  of  law  iS|  that  the  afiioa 
mttft  be  by  the  hufband  alone,  (iev) 

As,  in  an  indebitatus  ajfum^on  an  Implied  promife  to  pay  for 
work  done  by  the  wife  during  coverture  %  the  law  prefumes  no 
promife  to  haye  been  made  to  the  wife  \  for  (he  is  the  fervant  of 
her  hufband;  and  he  is  not  only  at  the  charge  of  the  materials  to 
carry  on  the  work,  but  is  alfo  obliged  to  maintain  his  wife  i  apd 
therefore  it  is  the  law  confider^  the  promife  to  have  been  made  to 
him  only*  (x) 


{: 


fv)  Com.  Dig*  iU,  Baron  &  Feme,  X. 
fir)  Com.  Dig.  tit,  Bs'roa  &  Feme.  H^. 

(»)  4  Mod.  156. 1  SmU.  1 14*  3  Saii,  63.  C^i.  35 1  •  8  Modi  i99,ao«. 
1  a.  B.  108. 
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CHAPTER  III. 


Of  Contrails  viitb  Majler  and  Servant, 


FROM  the  relation  fubTifting  between  mafter  and  fenrant,  the 
fiibje£l  of  the  prefent  chapter  may  be  confidered  under  the 
IbUowing  heads : 

I.  What  Contrails  made  by  a  Servant  JbaJl  bind  bis  Mq/ier^ 

S*  In  what  Cafes  the  Mq/ler  is  entitled, t^  the  Earnings  tf 
his  Apprentice  or  Servant. 

0*  Of  the  Servants  liability  upon  his  implied  Undertaiing  /# 
ferue  his  Majler  with  Care  and  Diligence^  tfe. 

4*  Of  the  Contra^  between  Mafier  and  Servant  far  Wages  ; 
mdrfthe  Servanfs  Right  to  a  Month*7  Warnings  i^c. 

^.  Of  the  Mafler^s  liability  to  provide  Medicine^  &*if.  jftjrj 
Ids  Servant  in  cafe  of  Jllnefs. 


I.  Wbdt 
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I,  What  Contrail  made  by  a  Servant  Jhatt 

bind  the  Mq/ier. 


In  general  a  mafter  is  liable  for  aAs  done  by  his  fervant  in  th^ 
exercife  of  his  official  employment.  And  the  reafon  of  this  Haln* 
lity  is  faid  {a)  to  arife  from  the  relation  fabfifting  between  mafter 
and  fervant :  for,  as  in  ftri^lnefsi  every  one  ought  to  tranfa£l  his  * 
ownafiairsi  and  it  is  by  the  favour  and  indulgence  of  the  lanr  that- 
]ie  can  delegate  the  power  of  a£ling  for  him  to  another  \  it  is  highly^ 
fcafonable  that  he  fhould  anfwer  for  fuch  fubftitute  %  and  that 
lijs  afis  fliould  be  deemed  the  adlis  of  the  principal. 

Therefore,  where  a  bailiiF  or  fenrant  hath  authority  from  his 
mafter  to  buy  or  fell  goodsy  &c.  for  him,  he  fhall  be  anfwerable 
for  the  contrafb  made  by  his  bailiff  or  fervant  relating  to  the  falc 
pf  them,  {h) 

S«,  where  a  fervant  ufually  buys  for  the  mafter  upon  credit,  an<I 
the  fervant  buys  fome  things  without  the  matter's  order,  yet  if  the 
trader  trufted  the  mafter  he  iball  be  chargeable,  (r) 

So,  in  Sir  Robert  WaylantPs  cafe,  (d)  where  it  was  proved,  that 
he  ufed  to  give*  his  fervant  money  every  Saturday  to  defray  the 
charges  of  the  foregoing  week,  the  fervant  kept  the  money  ^  yet 
^r  Holt^  Ch.  J.  <<  The  mafter  is  chargeable,  for  the  maftcr  at  his 
peril  ought  to  take  care  what  fervant  he  employs  i  and  it  is  more 
reafonable,  that  he  fliould  fuffer  for  the  cheats  of  his  fervant  than 
ftrangcrs  and  tradefmen. 

So,  in  the  cafe  of  Hazard  v.  Treadwell^  {e)  where  the  defendant^ 
who  was  a  confiderable  dealer  in  iron,  and  known  to  the  plaintiff 
as  fuch,  though  they  had  never  dealt  together  before,  fent  a  waters 
pan  to  the  plaintiff  for  iron  on  truft,  and  paid  fpr  it  afterwards* 

(n)  Bae.  Ahr,  tit,  Mafter  and  Serrant,  iT. 

IB)  F.  N.  B.  lao.  G    Seealfi  DoS.  and  Stud.  Dial.  %.  c.  42. 

(c)  I  Shotu.g^.    ^Salk,  234.  Hok*i  Rep.  :^6o. 

(d)  3  Saik.  234.  Seeaffg  Rufby  v:  Scarlett,  5  Efp.  Rep*  76.  ??.  P.  ct 
poft.  222. 

(e)  \  Stra.  506. 
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He  fent  the  fame  waterman  a  fecond  time  with  ready  moneyi  who 
received  the  goods,  but  did  not  pay  for  them.  It  was  ruledj  that 
the  fending  the  waterman  upon  truft  the  firft  time  and  paying  for 
the  goods,  was  giving  him  credit,  fo  as  to  charge  the  defendant  up- 
on the  fecond  contrad. 

So,  in  the  cafe  of  Precious  v.  jlbel^  {/)  which  was  an  adion  for 
work  done  as  a  farrier  in  (hoeing  and  phyficking  the  defendant's 
horfe  :  the  defence  was,  that  the  defendant,  by  an  agreement 
with  his  groom,  allowed  him  five  guineas  a  year,  for  which  he  was 
to  keep  the  faorfes  properly  (hod,  and  furni(h  them  with  proper 
medicines  when  neccfTary.  Lid,  Kenyortf  Ch.  J.  held^  that  it  was 
no  defence  to  the  a£lion,  unlefs  the  plaintiff  knew  of  this  agree- 
ment, and  exprefsly  truited  the  groom.  That  if  the  fervant  buys 
things  which  come  to  his  matter's  ufe,  the  matter  (hould  take  care 
to  fe^  them  paid  for ;  for  a  tradefman  has  nothing  to  do  with  any 
private  agreement  between  the  matter  and  fervant. 

S09  in  the  cafe  of  Gratland  v.  Freeman,  (g)  which  was  an  a£lion 
of  ajfum^tt  for  beer  fold  by  the  plaintiiF,  a  publican,  to  the  defend- 
ant. On  the  trial  it  appeared,  that  the  defendant  had  been  in  the 
habit  of  dealing  with  the  plaintiff  upon  credit,  and  had  paid  him 
occaiionaily  when  the  bill  amounted  to  a  certain  fum.  hixkx  pay- 
ing up  all  arrears,  the  defendant  told  the  plaintiflfs  fervant,  who 
brought  the  beer,  that  he  would  run  up  no  -more  bills  with  the 
plainti£F,  but  would  pay  for  the  beer  as  it  came  in  ;  and  the  de- 
fence was,  that  he  had  paid  the  money  to  the  fervant.  Lord  JSA- 
don,  Ch.  J.  faid,  <<  The  defendant  mutt  (how  that  the  matter  had 
notice  of  this  change  in  the  mode  of  dealing.''  It  was  then  con« 
tended  by  the  counfel  for  the  defendant,  that  this  notice  having 
been  given  to  the  plaintifPs  fervant,  and  the  money  having  been 
paid  to  the  fervant,  the  matter  (hould  be  bound  by  it.  'But  his 
fi^Jft     /n  I4   lordfliip  faid,  "  Hcthouyht  not.     It  was  a  change  in  the  ufual 

mode  of  dealing  fuggefted  by  the  defendant  himfelf ;  anil  as  he 
had  perfonal  dealings  with  the  matter,  in  a  particular  mode,,  na- 
.tice  to  the  fervant  alone  of  a  change  in  that  mode  would  not  be 
fufEcieht ;  the  defendant  mutt  (how  that  the  flatter  himfelf  had 
notice  of  it,  or  he  could  have  no  defence  to  the  aflion."  The  de- 
fendant  being  unable  to  ettablifh  that  fa^l,  the  plaintiff  recovered 
die  amount  of  his  demahd. 

(/)    lEfp,  Rep.  350.        ix)  3  Efp.  Rep.  85. 

But 
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But  where  a  man  gives  his  fervant  money  to  pay  for  commodi- 
ties as  he  buys  them,  upon  a  contrad  or  an  underftanding  betweea 
the  tradefman  and  the  mafter  to  deal  for  teaJy  money  }  if  the  fer- 
▼ant  embezzles  the  money,  the  mafter  is  not  liable. 

Thus,  in  the  cafe  of  Stubbing  v.  HetntZf  {h)  which  was  an  a£lion 
Qlafumifit  for  goods  fold  and  delivered.  The  defendant  contra£led 
with  the  plaintiff  to  fenre  him  with  all  kinds  of  meat  at  i,  certain 
price /^r  pound  for  r€adj  money.  The  cook  was  accuftomed  to 
order  the  meat,  and  when  the  bill  amounted  to  a  few  flitllings  or  a 
guinea^  ufed  to  pay  it ;  in  general  (he  paid  once  a  week,  on  a 
Monday  morning ;  and  the  defendant  always  gave  the  fervant  thc^ 
money  to  pay  the  bills-  This  courfe  of  dealing  continued  for  a 
long  time,  and  feveral  fuccef&ve  fervants  paid  the  money  they  re* 
ceived  from  the  defendant  as  above  ftated.  At  length  the  defend- 
ant got  another  cook,  and  gave  her  money  as  ufual,  but  flie  did 
not  pay  the  bills  as  the  others  had  done,  but  fuffered  them  to  be 
in  arrear  33/.  3/.  3^.  She  then  ran  away  from  the  defendant's 
houfe,  after  which  the  defendant  was  called  npon,  for  the  firft 
time,  to  pay  this  fum  of  money,  and  on  his  refufal  the  plaintiff 
brought  the  prefent  a£lion.  The  defendant  alfo  proved,  that  when 
his  family  were  abfent  from  town  in  the  fummer,  a  fervant,  who 
was  left  to  take  care  of  the  houfe,  had  Qieat  for  her  own  fupport 
froa  the  plaintiff,  and  paid  him  for  the  fame,  but  he  never  de- 
manded this  fum  of  money  from  that  fervant,  or  mentioned  to  her 
that  it  was  owing  to  him  from  the  defendant* 

Lord  Kenyon,  Ch.  }•  faid,  <<  Nothing  could  be  'clearer  than  that 
.  where  a  man  gives  his  fervant  money  to  pay  for  commodities  as  he 
buys  them,  if  the  fervant  pockets  that  money,  the  mafter  will  nQ( 
be  liable  to  pay  it  over  again.  But  if  the  mafter  employs  his  fer« 
▼ant  to  buy  tl^ngs  on  credit,  he  will  be  liable  to  whatever  extent 
the  fervant  ihall  pledge  his  credit.  Here  the  contraA  between  the 
parties  was  to  deal  for  ready  money  :  and  the  plaintiff  when  he  let 
the  bill  run  on  to  fuch  an  amount,  as  the  fum  now  claimed,  was 
giving  credit  to  the  fervant,  and  not  to  the  defendant*  The  de« 
fendant  had  not  entered  into  a  new  contrad,  but  ftill  thought  that 
he  was  dealing  on  the  fame  terms  as  before/'  A  verdifi  was  ac* 
cordingly  found  for  the  defendant.        ^ 

(A)   Pfabi'i  Cat.  N,  P.  47.  Secalfi  i  Stow,  95.  S.  F. 
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So,  in  the  cafe  of  Pearee  ▼.  Rogers^  {i)  which  was  an  a£tioil 
brought  by  the  plaintiff^  who  was  a  publicani  to  recover  froitn  the 
defendant  the  amount  of  a  fcore  for  beer^  fupplied  the  defendant'^ 
family.  The  defendant  dealt  with  the  plaintiff  for  the  porter 
ufed  in  his  family,  and  was  in  the  habit  of  paying  ready  money 
to  the  plaintiff  for  a  certain  quantity  of  porter  which  was  allowed 
for  the  jEamily  \  and,  in  fa£l;y  though  the  beer  for  which  the  zStioa 
was  brought  had  been  delivered  at  the  defendant's  houfci  ic  had 
been  carried  in  clandeftinely  by  the  maid  fervanti  for  her  owa 
life,  and  that  of  the  defendant's  wife's  mother ;  but  it  did  not 
appear  that  the  plaiatiff  knew  of  this  circumftance. 

Lord  Eldon^  Ch.  J.  faid,  <<  that  to  allow  fiKh  a  demand  would 
be  to  put  it  in  the  power  of  fervants  and  tradefmen  to  ruin  the 
matter ;  that  where  the  matter  was  in  the  habit  of  paying 
ready  money  for  part  of  the  goods  furniihedj  it  was  fufficient  no« 
tice  to  the  trade(man  that  he  confidered  thofe  only  as  furniihed  to 
his  family,  to  put  the  tradefman  on  his  guard,  and  to  make  it  in- 
cumbent on  him  to  fatisfy  himfelf  that  the  goods  were  really  for 
the  ufe  of  the  matter's  family ;  that  where  the  tradelinan  fufiered 
bis  goods  to  be  fo  delivered,  and  without  informing  the  matter, 
if  in  point  of  fa£l  they  did  not  come  to  his  ufe,  he  (hould  hold 
him  not  to  be  liable :  that  in  this  cafe,  the  porter  not  having  been 
delivered  to  the  defendant's  ufe,  there  was,  in  his  opitiion,  no 

pretext  to  charge  him."  The  plaintiff*  was  accordingly  nonfuited* 

* 

So,  where  a  tradefman  had  had  no  dealings  with  .the  matter, 
but  with  the  coachman,  to  whom  the  matter  gave  money  monthly 
for  the  purpofe  of  buying  oats  and  hay  for  his  horfcs ;  and  the 
tradefman  made  no  application  to  the  matter  for  his  demand  un- 
til a  year  after  the  goods  were  delivered.  Lord  Kenyon^  Ch.  J. 
ruled,  that  the  matter  was  not  liable,  {h) 

But  in  the  cafe  of  Rujhy  v.  Scarcity  (/)  which  was  an  a£tion 
brought  to  recover  the  price  of  a  quantity  of  hay  and  ftraw  fold 
by  the  plaintiff,  for  the  ufe  of  the  defendant's  horfes.  The  plain- 
tiff proved  the  delivery  of  a  quantity  of  hay  and  ftraw  at  the  de- 
fendant's ttables,  and  the  delivery  of  bills  of  parcels ;  but  there 
was  no  evidence  of  his  having  ever  fcen  the  defendant,  or  of  his 
having  ever  received  any  orders  from  him,  or  that  he  ever  rec^ved 
from  him  diredly  any  payment  or  money  whatever. 

{t)iEJp^  Rif.2i\.    {i]Efp.  NiPri115.zJ.td.    {l)sB^'Rfp'7^ 

The 
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The  defence  was,'  that  the  defendant  had  given  money  to  hit 
coachman  to  pay  the  biUs,  which  he  had  embezzled*  It  appeared 
that  the  defendant  had  kept  a  book  with  the  fervant ;  in  which 
were  entered  the  articles  procured  by  the  fervant,  and  the  fiimt 
advanced  to  him ;  but  there  did  not  appear  to  be  any  connefboa 
between  the  fums  advanced  to  the  fervant,  and  the  demands  which 
he  was  to  pay  i  but  the  money  was  advanced  generally. 

Lord  EUenborougbf  C.  J.  faid,  <'  The  general  rule  to  fubjefl  the 
principal  to  the  a£l  of  the  agent  is  this.  The  agency  muft  be  an- 
tecedently given,  or  be  fubfequently  adopted.  There  muft,  in  the 
latter  cafe,  be  fome  z€t  of  recognition }  but  if  I  authorife  a  maa 
to  obtain  credit  on  my  account,  and  he  gets  the  goods  on  fuch 
credit,  unlefs  I  have  paid  him,  I  am  myfelf  liable :  but  I  go  fur« 
ther  \  for  if  the  goods  were  taken  up,  and  the  money  given  after- 
wards to  the  fervant  to  pay,  I  am  inclined  to  think  the  matter 
liable,  if  the  fervant  has  not  paid  Over  the  money  j  for  he  has 
given  the  fervant  authority  to  take  up  goods  on  credit,  ft  if 
therefore  material  to  (ee  when  the  money  was  given.  If  the 
fervant  was  always  in  cafli  before-hand,  to  pay  for  the  goods,  the 
mailer  is  not  liable,  as  he  never  authorifed  him  to  pledge  hit 
credit ;  but  if  the  fervant  was  not  fo  in  ca(h,  he  gave  him  a  right 
CO  take  up  the  goods  on  credit ;  *and  I  think  he  would  be  liable,  as 
the  fervant  has  not  paid  the  platntiflF,  though  he  might  have  re- 
ceived the  money  from  the  defendant,  his  mafter."—- The  jury  ac« 
cordingly  found  a  verdid  for  the  plaintiff. 

But  where  a  mafter  forbids  a  tradefman  to  deliver  any  goods  ex« 
cept  his  fervant  pays  for  them^  and  goods  are  afterwards  delivered 
to  the  fervant  upon  credit ;  the  mafter  ibaU  not  be  liable  if  he  has 
paid  the  fervant  the  money  for  them,  (m) 

SO|  in  the  cafe  of  Hi/cox  v.  Greennvood^  (n)  which  was  an  af^ion 
of  trover ;  it  appeared,  that  the  plaintiff's  chaife'  having  been 
damaged  by  the  negligence  of  his  fervant,  and  without  his  know- 
ledge, the  fervant  had,  without  acquainting  his  mafter,  taken  the 
chaife  to  the  defendant,  who  was  a  coachmaker,  to  get  it  re- 
paired :  the  defendant  had  never  been  employed  by  the  plaintiff  as 
his  coachmaker,  or  to  do  any  work  for  him.  Some  repairs  had  been 
done  to  it  to  a  very  fmall  amount.  The  defendant  refufed  to  de- 
liver it  up  till  he  was  paid  the  amount  of  his  demand,  contending 
that  he  had  a  lien  on  the  chaiie,  on  account  of  the  work  which  he 

{m}  Bnmd,  64.  {«)  4  ^ft^  R^  1 74. 

had 
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hid  done  to  it.  But  Lord  EllenborMgh^  Ch.  J.  faid,  «•  that  the 
defendant  had  no  right  to  hold  the  chaife  as  a  lien.  Whatever 
claim  of  that  fort  he  might  have,  he  muft  derive  it  from  legitimate 
authority :  that  unlefs  the  mafter  had  been  in  the  habit  of  em* 
ploying  the  tradefman  in  the  way  of  his  trade,  it  fliould  hot  be 
in  the  power  of  the  fervant  to  bind  him  to  contra£ls  of  which  he 
had  no  knowledge,  nor  to  which  he  gave  his  affent.  It  was  the 
duty  of  the  tradefman,  when  he  was  employed,  to  have  enquired 
of  the  principal  if  the  order  Was  given  by  his  anthority ;  but  having 
negle£led  to  do  fo  hete,  and  the  matter  having  never  employed 
him,  the  mafter  was  not  liable  to  the  demand  ;  and  the  detainer 
of  the  chaife  was  unlawful." 


i.  In  what  Cafes  the  Mafier  is  entitled  to  thi 
Earnings  of  his  Apprentice^  or  Servant. 

Whatever  an  apprentice  earns  by  his  labour,  whilft  he  remains, 
in  the  a£iual  employ  of  the  mafter,  clearly  belongs  to  the  matter* 
So,  where  an  apprentice  leaves  his  matter's  fervice,  and  is  employ-, 
cd  by  a  ftranger,  the  matter  is  entitled  to  his  wages  or  eatnidgs,  id 
tefpef^  of  fuch  employment  during  his  aj^prenticefliip. 

*rhus.  In  the  tafe  of  Barber  v.  Dennis^  {b)  whete  it  appeared 
that  the  plaintiff  had  her  apprentice  taken  from  her,  and  put  on 
board  a  Queen's  (hip,  where  he  earned  two  tickets,  which  came 
to  the  defendant's  hands,  and  for  which  the  plaintiff  brought 
trover.  It  was  agreed  the  action  would  well  lie,  if  the  apprentice 
were  a  legal  apprentice,  for  his  p^Jeffion  would  be  that  of  his 
matter,  and  whatever  he  earns  fliall  go  to  his  matter.  /fJ/,  Ch. 
J.  faid,  he  would  underftand  him  an  apprentice  or  fervant  defa3o^ 
and  that  would  fuffice  againft  the  defendant  being  a  wrong  doer. 

So,  in  the  cafe  of  Eades  v.  V^ndeput^  {p)  which  was  an  a£lion 
againft  the  captain  of  a  fhip  of  yar  by  the  matter  of  an  appren- 
tice, tp  recover  wages  for  the  fervice  of  his  apprentice,  who,  hav- 
ing been  impreiTed,  was  detained  on  board  the  defendant's  (hip. 
The  only  witnefs  to  charge  the  defendant  with  knowledge  was  the 
apprentice  boy  himfelf ,  who  fwore  that  after  he  had  been  im- 
prefTed  and  carried  on  board  tlie  (hip,  he  told  the  defendant,  the 


(o)  6  Mod.  69.     1  Sali  68.  S.  C. 
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captain,  that  he  was  an  apprentice,  and  required  his  difcharge", 
which  was  refufed.  The  Court  were  of  opinion  that  the  CTidcncc 
cf  the  boy  was  fufficient,  and  that  the  captain  ought  to  have  made 
enquiry  into  the  truth  of  what  the  boy  faid ;  for  after  that  in*^ 
formation  he  detained  him  at  his  peril ;  and  it  was  admitted  that 
if  the  indentures  had  been  produced,  the  defendant  would  haTC 
been  bound  to  hate  difcharged  the  boy. 

So,  in  the  cafe  of  Curtets  r.  Bridges^  {q)  it  was  held,  that  if  thtf 
mailer  of  one  ihip  takes  a  feryant  that  belongs  to  the  mailer  of 
another  fliip,  whatever  wages  he  receives  from  the  King  upon 
his  account  fhall  be  to  the  ufe  of  his  iird  maftesj  being  acquired 
by  the  labour  and  induftry  of  his  fenrant. 

And  by  the  ftat.  2  &  3  Anne,  c.  6.  t  1 7.  after  reciting^ 
'<  whereas  owners  and  mailers  of  merchant  (hips  are  at  great 
'*  charge  in  educating  '  and  bringing  up  the  pariOi  children,  till 
"  they  come  to  the  age  of  eighteen  years,  and  other  voluntary  ap- 
"  prentices  three  years,  at  which  time  they  are  capable  to  ferve 
<'  m  her  Majefty's  {hips  of  war ;  it  is  ena£led,  that  when  fuch 
"  apprentices  (hall  be  impreffed,  or  voluntarily  enter  themfelves 
**  into  her  Maje(ly*s  fervice,  the  fald  owners  or  mailers  of  fuch  W. 

**  apprentices  their  executors,  adminiflrators,  or  afligns,  (hall  be 
''  entitled  to  able  feaman*s  wages  for  fuch  of  their  apprentices  as 
*^  fiiall  upon  due  examination,  be  found  qualified  for  the  fame^ 
"  notwithftanding  their  indentures  of  apprenticefliip.'*  And  by 
ftat.  31  Geo.  2.  c.  10.  f.  16.  it  is  declared,  *•  that  thata£l,  or  any 
**  thing  therein  contained,  (halt  not  extend  to^  or  be  conftrued 
•*  to  invalidate  or  make  void  anynndcnture  whereby  any  maftef 
**  is  or  (hall  be  entitled  to  have  or  receive  the  wages,  pay,  or  other 
"  allowances  of  money  earned  by  his  apprentice,  but  the  fame 
"  fhall  be  paid  by  the  Tnafurer  of  the  Navy^  according  to  fuch 
*^  indenture,  as  has  been^ufual  in  fuch  cafes;  unlefs  fuch  ap* 
**  prentice,  ihall  be  above  the  age  of  eighteen  years  at  the  time 
^^  when  fuch  indenture  was  made  and  executed  \  or  unlefs  fuch 
''  apprentice  fhall  fiave  been  hired  and  rated  as  a  fervant  to  any 
*'  commillion  or  warrant  officer  belonging  to  any  of  the  (hips  or 
"  vefTels  of  his  Majefty,  fuch  apprenticeflnp  not  being  then  known  t4 
"  fuch  officer ;.  in  which  cafe  the  wages  or  pay  of  fuch  fervant 
^*  (hall  be  due  and  payable  to  fuch  commiffioner,  or  warrant 
^*  officer,  according  to  the  ufual  pradice  of  the  navy,  until  fuch 

(7)   Comb.  450. 

Vol.  I.  0.^  « officer 


I 


d26       Of  Crnitra^h  with  Majier  and  Servant.     \Fm,  VL 

<*  officer  fiiali  be  informed  of  fuch  apprenticethip :  and  in  dther 
^'  of  the  cafea  hereinbefore  mentioned,  the  mailer  of  fuch  ap* 
<<  prentice  (hall  not  be  entitled  to  receive  any  wages,  pay,  or  al* 
*<  lowanccs,  by  virtue  of  any  fuch  indenture.'' 

But  though  the  mafter  is 'clearly  entitled  to  the  earnings  of  hit 
apprentice f  it  may  be  doubted  whether  the  fame  rule  applies  to  the 
cafe  of  hired fervants*  All  the  cafes  which  occur  in  the  books  relate 
to  apprentices  only.  It  is,  however,  obferved^  (r)  with  regard  to  hired 
fervants^  that  the  matter's  proper  remedy  in  all  cafes/except  thoiil 
in  which  the  fervant  is  intentionally  employed  on  bis  mafter't 
account,  feems  to  be  an  a6)ion  either  againft  the  employer  fof  loft 
of  fervice,  if  he  knew  of  the  flrft  retainer,  or  agahift  the  felrvant 
himfelf  for  breach  of  his  contrad,  fuch  a  cafe  rather  importing 
the  mailer's  right  to  damages  for  the  injury  fuftained  by  the  con* 
fcquences  of  the  fecond  retainer,  than  a  right  to  the  profits  accru- 
ing from  the  employment. 


3.  Of  the  Servants  liability  for  Breach  of  his  implied 
Undertaking  to  ferve  bis  Majler  with  Diligence  and 
Fidelity^  iffc. 

Upon  every  contrail  of  hiring  there  is  an  undertaking  implied 
on  the  part  of  the  fervant,  that  he  will  ferve  his  mafter  with  care« 
diligence,  and  fidelity :  fo  that  wherever  the  mafter  fuftains  an 
injury  by  reafon  of  any  negligence  or  /nifcondufl  on  the  part  of 
his  fervant,  the  former  may  maintain  an  adion  againft  the  latter, 
tithiCT  oi  affiiPHpfity  or  on  the  cafe  in  tort  to  recover  a  compenfation 
by  way  of  damages  for  breach  of  his  duty. 

Thss,  {s)  if  A.  is  employed  by  B.  to  fail  from  England  to  the 
Indies^  and  A.  covenants,  that  he  or  his  fcrvanfs  will  not  thence 
smpoit  any  callicoes,  &c«,  and  A.  retains  C.  as  his  f  rvant  in  tliis 
voyage,  and  acquaints  him  with  the  covenantSi  and  notwithftand^ 
Ing  C.  falfely  and  fraudulently  brings  thence  certain  callicoes, 
&c.  A.  fiiall  have  an  a£lion  againft  C,  for  though  no  a£^ion 
lies  by  a  mafter  for  the  bare  breach  of  his  command,  yet  if  a 
fervant  does  any  thing  falfely  apd  fraudulently,  to  the  damage  o^ 
his  mafter,  an  aAion  will  lie. 

/  /  (r)  Cq.  Lit.  1 17.  a.  «.  1.    Bae.  ^,  fit.  ^fter  aad  Senrant 

/  XeA/  (/)  I  Sid  898,^18/^.  168. 
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So,  if  a  merchaflf's  fenrant  talces  his  mafter^s  goods  that  are  ar« 
fired  at  a  port  in  En^land^  and,  before  payment  of  the  cuQoms, 
lands  them,  per  quod  the  goods  are  forfeited  and  feized  bj  the 
king  \  the  mafter  may  have  an  zQXon  of  trefpaCs  upon  the  cafe 
sgainft  his  fenrant.  (/) 

So,  if  a  fervant  drives  his  matter's  eart,  and  by  his  negligence 
fiders  the  cattle  to  perifli,  an  aAion  upon  the  cafe  lies  againft 
kiiD.  (0) 

If  a  matt  deliver  a  horfe  to  his  fervant  to  go  to  market,  of  a  bag 
of  money  to  carry  to  London^  which  he  negleAs  to  do,  the  mafter 
Hiay  hare  an  adion  of  account  or  detinu<  againft  him :  or,  he 
ftught  no#  hiaintain  ah  a£lion  of  affumpfit  for  breach  of  his  iniii 
plied  promife.  (v) 

But  if  a  man  delivers  money  to  his  fervant  to  carry  to  fa^h  a 
place,  and  be  ia  robbed,  the  fervant  (hall  not  anfwer  for  it ;  for  a 
fervant  only  undertakes  for  his  diligence  and  fidelity,  and  not  for 
the  ftrength  and  fecurity  of  his  defence,  and  therefore  fhall  not  be 
obliged  to  preferve  his  mailer's  property  at  all  adventures,  (tc;) 


4.  Of  the  Contra8  between  Majier  and  Servant  for  Wages  ; 
md  cftbe  Servant^ s  Right  to  a  Month*  s  Warnings  ^c. 

If  a  perfon  retains  a  fervatit,  and  agrees  to  pay  him'  fo  much  by 
fhe  day,  month,  or  year,  the  fervant  may  have  an  a£lion  againft  . 

die  mafter  on  the  ccmtriGt,  or  againft  his  executors }  fSfcfcrj  fuch    ^#»^ 
teta^nerwill  be  profumed  to  be  in  confideradon  of  wages,  unlefs 
the  contrary  appears.  (*) 

So,  if  a  man  be  retained  in  London  to  ferve  beyond  fea,  he  may 
fiave  an  afibioii  for  his  wages  in  England  i  and  i*ythcvcguc^  jn^y^^^/j^;.^ 
any  county,  (y)  /V^^*-^  ^' 

Where  a  perfon  is  hired  as  an  affiftant,  or  deputy,  to  perform 
the  duties  of  a  particular  office,  at  a  certain  yearly  falary,*  and  the » 
principal  is  afterwards  appointed  to  another  fituation,  and  he  em« 
ploys  th^  ikme  perfon  to  tranlad  the  bufinefs  of  both  offices,  the 

(/)  Cro,  Jac.  26 j.  Lant  6$. 

|ir)  7  H.  4.  14*  Bro.  iit^  jiffion  fur.  cafe  34* 

|v)  Vide  11  H.  ^.  14.  Moor  248. 

,«b)  Bai.  Aht.  lif. Mafter  and  Sarvaflt,  M. 

\n)  nndJH/       (y)  BrownL  54. 

(^a  tffiilaitt 
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afTiftani  is  not  entitled  to.axij  increafc  of  Xsdary  without  t^mc 
agreement  or  promife  of  the  principal. 

'  TIius,  in  the  cafeof  J?rf/v.  Drummmd^  executor,  &c.  (ft)  which 
was  an  a6ion  of  ajfum^tiox  work  and  labour  done  and  performed 
by  the  plaintiflF  for  Pattrfun^  the  defendant's  teftator ;  it  appeared 
that  the  tcAator  was  clerk  to  the  commiffioners  of  the  land-tax, 
and  that  the  plaint  iff  had  done  the  bufintfs  of  hit  office  at  a  falary 
of  loo/.  a  year  ;  that  afterwards,  on  new  duties  beine  impofedy 
the  leftator  was  appointed  clerk  to  the  commilEoneTS  of  thofe  du^ 
ties,  and  the  plainti£F  aifo  tranfaded  that  buGnefs,  but  no  agree* 
inent  bad  been  made  as  to- any  increafe  of  falary,  though  the  labour 
of  the  office  was  confide r ably  tncreafed.  It  was  proved,  that  the 
plaintiff  having  demanded  an  additional  ftipend,  the  teftator  had 
defired  the  witnefs  (as  a  friend  to  both  parties)  to  confider  what 
ought  to  be  allowed  the  plaintiff.  That  accordingly  the  witnefs 
did  proceed  to  make  an  eftimate ;  but  before  he  had  finally  made 
up  his  mind  the  teftator  died. 

Lord  Kenyon^  Ch.  J.  faid,  <'  that  had  the  plaintiff's  cafe  refted 
wholly  on  the  fa£l  of  the  new  duty  being  impofed  upon  him,  he 
(hould  not  think  it  fuch  a  cafe  as  would  have  entitled  him  to  come 
into  a'cci.rt  of  juftice  for  an  additional  ftipend  on  a  quBntum  meruit  i 
if  it  war,  every  porter  in  a  fiiop,  or  clerk  in  an  ofBce,  would,  upon 
an  incrvafc  of  his  msfter's  bufinefs,  be  equally  entitled  to  demand 
an  increafe  of  wages.  But  upon  the  evidence  produced  it  appear- 
ed clearly  that  the  tcRator  himfelf  thought  that  he  ought  to  pay 
fomething,  aud  the  only  matter  in  controverfy  between  him  and 
the  plain ti^  was  the  quantum  of  the  additional  allowance.''  The 
plaintiff  obtained  a  verdid. 

■ 
If  a  flavc  comes  over  from  the  JVefl  Indtes^  and  continues  in  the 

•fervice  of  his  mafter  in  England f  he  is  not  entitled  to  wages,  un- 

lefs  there  has  been  fome  agreement  or  contra^  of  fervice  for 

wages. 

Thiis,  in  the  cafe  of  Aifred  v.  Marquu  of  Fitzjatna^  (^  *  which 
was  ail  aftlon  of  ajfumfjlt  for  fervant's  wages.  It  appeared  in 
evidence,  that  the  plaintiff  came  over  from  Af^ir/im^i/^  with  the 
Dutchefs  of  Fitzjames.  His  father  and  mother  had  been  flaves  on 
an  cftate  belonging  to  her  inthat  iftand.     He  had  entered  into  her 

* 

(«)  Peah's  Cat.   N.  P.  45*  (a)  3  Bff.  Rep  3. 

•■  .  fervice 
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in  Mafiimque  before  her  marriage  with  the-  Mar^msy  and 
continued  to  fcnre  her  after  her  m^rri^ge;  a^nd  ch.  Marquis 
foand  him  with  neceflaries  of  ererj  defcription*  I'hcre  was  no 
oontra£l  for  any  hiring  for  wages  ;  but  a  witncfs  (id,  tii^it  the 
Marquis  had  been  heard  to  promifc  to  p:i  j  him  wa^es. 

Lord  Kiny9nf  Cb.  J.  faid^  <•  it  was  his  decided  opinion  that  np 
to  the  time  of  the  promife  to  pay  wages^  which  the  wir^fri^s  had' 
iaid  the  defendant  had  made,  the  plaintiff  had  no  title  to  recover^ 
as  there  was  no  original  contra£t  of  fervice  for  wagcs*^ 

A  contrail  to  pay  a  certain  fum  per  annttmi  m  confideration  of 
iervices  to  be  pcrtormed,  is  an  entire  contrad  for  a  ycar>  and 
without  a  full  year's  ferricej  the  fervant  is  not  entitled  to  any  part 
of  his  falary.  * 

■ 

Thtts»  in  the  cafe  of  The  Countefs  ofPljrmuth^  t.  Tbrogimrton^  (^) 
which  was  an  a£tion  of  debt,  wherein  the  plaintiff  declared  upon  a 
writing,  whereby  the  defendant's  teftator  had  appointed  the 
plaintiff's  |eftator  to  receive  his  rents,  and  promifed  to'pay  him 
IcoA  per  annum  for  his  fcTice*  and  fhows  that  the  defendant's 
teflator  died  three-quarters  of  a  year  after,  during  which  time  he 
fcnred  him,  and  demands  75/.  for  the  thrre-quartcrs  ;  judgment 
for  the  plaintiff  tn  C.  B.  by  nii  HciL  But  upon  error  brought  in 
K.  B.  the  judgment  was  reverfed  \  it  being  held,  that  without  a 
fuil  year's  fervice  nothing  could  be  due^  and  that  it  was  in  nature 
cf  a  condition  precedent. 

But  with  regard  to  the  common  cafe  of  an  hired  fervant,  it  «f 
liud,  (r)  that  fuch  a  fervant^  though  hired  in  a  general  way,  is 
Gonfidered  to  be  hired  with  relerence  to  ihe  general  undcrUamiiiig 
upon  the  lubjed),  that  the  fervant  fh^U  be  ^aruI;.'a  to  Sis  «j -vs  tor 
the  time  he  ferves»  though  he  do  not  continue  m  the  Icrvicc  during 
tlie  whole  year. 

So,  if  a  mafter  turns  away  his  fervant  without  a  prev**ous  notice 
or  warning,  (except  for  mifcondtt£l)  the  fcr/ant  ia  eiivitled  to  a 
month's  wages. 

(*)  1  SM.  65.  3  Mod.  153.  ^.  C.  See  alfo  6  Term  Rep.  310  S.  P. 
J  Ftn.  Ahr*  tit.  Apportionment,  fo»  %.  / 

{e)  Per  JUawreoce^  Jif/i.  6.  term  Rep.  3*6. 

Q3  Ihuif 
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Thusj  iq  the  cafe  of  RMnJan  v,  Hembfumt  (i)  which  was  ^n 
a£lion  of  afli^ mpCt  brought  bjr  the  plaintiff  to  recover  the  amount 
of  a  month's  wages,  on  the  ground  of  his  h^^ing  been  dif« 
charged  by  the  defen4aqt,  without  any  notice  or  warning.  No 
(kgreemcnt  was  proved  to  the  effed  of  the  claim  i  but  general 
ufage  only  was  relied  on.  The  defendant  proved  that  the  plaintiff 
was  negligent  in  his  condud>  frequently  abfent  vhcn  hilt  Bl^fter 
wanted  him,  and  often  flept  out. 

Lord  Kenyon^  Ch.  J.  faid,  <<  that  though  in  tho  prefent  cafe  he 
thought  the  plaintiff  was  not  entitled  to  recover,  on  account  of  hit 
inifcondu£l,  he  was  of  opinion,  that  if  a  mafter  turned  away^  his 
fervant  without  warning,  or  previous  notice,  and  there  was  not 
fault  or  mifcondud  in  the  fervant  to  warrant  it,  he  ought  to  have 
the  allowance  claimed,  of  a  month's  wages  \  which  he  thought; 
reafonable/' 


5,  Of  the  Mafter^ s  Uability  to  provide  Medicine^  &fr. 
for  his  Servant  in  Cafe  of  lUnefs. 

Different  opinions  have  been  held  upon  this  fubjed^ )  and  but 
three  cafes  appear  in  print.  In  two  of  them  it  was  determined 
that  a  mafter  is  not  bound  to  provide  medical  attendance,  &c.  for 
his  fervant,  who  meets  with  an  accident  in  his  mafler's  (ervice* 
In  the  other,  which  was  tried  before  Ix)rd  Kenypn^  Ch«  J.  it  ws^ 
ruled,  tliat  a  mafter  was  liable  for  medicines  furniihed  to  hi^ 
fervant  whilft  in  his  fervice.  The  two  former  cafes,  it  fhould  be 
obferved,!  ^ere  argued  and  determined  iq  the  courts* of  We/hwi/hr'^ 
lial,l  \  the.  latter  was  only  a  determination  at  r^  priw*  I  ihaU» 
however,  prefent  them  to  the  reader  in  the  ovdec  in  wbkh  they 
were  determined. 

The  firft  is  Nevihy  v.  Wiltjbire^  [e)  which  was  ajfum^  for  monef; 
paid,  laid  out,  and  expended  for  the  defendant's  ufe.  The  cafe' 
for  the  opinion  of  the  court  ftated,  that  die  defendant,  a  i!MOgx% 
fent  his  waggon,  \sxMaf  1784,  to  Camtridgei  and  in  reiuini«g» 
»  boy  that  had  been  fent  with  it  fell  from  the  (haft^and  broke.  Vnk 
leg  ;  that  the  boy  could  not  be  removed  out  of  the  pariih  where 
HiC  accident  happened^  on  account  of  the  danger  it  might  ocgafiaa  s 

k 

(</)  *EJp.Rip.  t$S' 

(f)  hffi  Ttrm  S^  s;  G.  g.  K'  S,  »  E^.  Rtp.  739, 


'^ 
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that  the  plaintiff  wds  orerfeer  of  the  parifli  where  the  accident 
•kiqipcnedj  and  took  the  charge  of  getrmg  the  boj  cured  upon  him- 
felf :  that  it  was  neceffary  to  cat  off  the  leg}  and  tlie  overfeer 
npendcdy  in  and  about  the  cure,  3  a/. :  th^t  afterwards  the  bof 
ierved  the  remainder  of  the  year  with  his  mafter  ;  and  the  a£lion 
was  brottght  to  recover  from  the  defendant  the  ezpences  of  the 
boy's  cure 

Lord  MamfieUt  Ch.  J.  faid,  « I  don't  applaud  the  humanity  of 
the  mafter  in  this  cafe ;  he  does  not  enquire  after  his  fenrant  for 
fix  weeks  after  the  accident  i  and  when  he  does»  **  he  paflcs  by  on 
the  other  fide."*  I  think  in  genera),  a  mafter  ought  to  maintain  his 
fervants,  and  take  care  of  them  in  ficknefs;  but  the  queftion  now 
iS}  what  is  the  la^  ?  There  is,  in  point  of  hw,  no  aciion  againft 
dit  maftcT  to  compel  him  to  repay  the  parifli  for  the  cure  of  his 
fttvaot :  no  authority  whatfoever  has  been  cited ;  and  it  feems  to 
ttc  that  it  cannot  be.  The  parifii  is  bound  to  take  care  of  ac« 
cidents ;  they  do  their  duty  in  that  refpeQ  :  therefore  I  am  in- 
clined to  think  that  the  plaintiff  cannot  recover.**  The  other 
Judges  concurred  in  this  opinion,  and  die  Court  gave  judgment 
ton  ike  defendant. 

Thefecond  reported  cafe  on  this  fubjeA,is,  Scamum  Y.Cq/lc//^{f) 
which  was  an  aAion  to  recover  the  amount  of  an  apothecary's 
fciil  for  medicines  fumifiied  to,  and  attendance  on  a  ftrvant  of  the 
defendant,  while  Kving  under  his  roof.  The  plaintiff  an  apothe- 
cary, attended  the  fervant  in  the  houfe  of  the  defendant,  who  was 
a  man  of  large  fortune,  but  it  was  not  proved  that  the  plaintiff  was 
eipreUy  employed  by  the  defendant ;  and  therefore  it  was  ccm- 
teaded  that  the  plaintiff  could  not  recover  againft  the  mafter.  But 
liord  Kinyon^  Ch.  J  faid,  **  that  he  was  of  opinion  that  a  mafter  was 
obliged  to  provide  for  his  fervant  in  ficknefs  and  in  health,  and  that 
he,  dietefore,  was  liable  for  medicines  fumiflied  to  his  fervant,' 
while  in  his  fervice.  Not  that  his  fervant  was  at  liberty  to  go 
abroad  and  contrad  debts  for  medicines,  but  that  while  he  was 
under  his  mafter's  roof,  the  mafter  was  under  a  legal,  as  well  as  a 
moral  obligation,  to  provide  the  neceffary  medicines,  and  to  pay  for 
fuch  as  were  adminiftered  to  his  fervant  under  fuch  circum* 
.^    The  counfel  for  the  defendant  then  cited  the  cafe  of 


(/)    Sitihgi  m  ffgfm.  sflir  Nil  Term  $$  6.  3.     K.  B    Coram  U. 
Kiuyoot  CL  J.  1  EJp.  Rtp.  %'jo.imdciudm  3  Bm.  muiP^.  i4^* 
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tJevfby  V.  Wibjhire  5  but  it  was  anfwered  by  the  plaintiff's  coanfcl 
that  the  cafe  cited  vras  of  a  fervant  in  huibandry.  Lord  Kenyan 
faid|  that  that  cafe  was  diftinguilhable  from  the  prefent.  He 
therefore  direftcd  the  jury  to  find  a  vcrdicl  for  the  plaintiff^  which 
they  did  to  the  full  amount  of  the  plaintiff's  bill. 

But,  in  the  cafe  of  Wennally*  Adney^  {g)  which  was  alfo  an 
&£lion  of  ajfum^it  to  recover  the  amount  of  a  furgeon's  bilL  The 
^  caXife  was  tried  befoiie  Le  Bfancy  J.  at  Shrew/bury  aflizes,  when  it 
appeared  that  the  zGiion  was  brought  to  recover  8/.  i^s.'6d.y  the 
amount  of  a  bill  for  medical  attendance  upon  a  fervant  of  the  de* 
fendant,  who  had  his  arm  broken  while  driving  the  defendant*« 
team,  and  who  had  been  hired  by  the  defendant,  at  the  yearly 
wages  of  3/.  10/.  and  victuals  ;  that  the  accident  happened  nearer 
the  houfe  of  the  fervant's  mother,  than  that  of  the  defendant^  and 
that  he  was  taken  to  his  mother's  houfe  ;  that  the  accident  happened 
in  one  parifti,  that  the  houfe  of  the  fervant's  mother  was  fituated  in 
another,  and  the  defendant's  in  a  third ;  that  the  plaintiff,  who 
was  the  furgeon  ufually  employed  by  the  defendant,  accidentally 
pafling  near  the  mother's  houfe,  was  called  in,  and  defired  to  at- 
tend her  fon  ;  at  which  time  nothing  was  faid  about  the  defend- 
ant  paying  for  his  attendance,  but  the  mother  obferved  that  flie 
had  always  been  able  to  pay  her  way,  and  hoped  (he  fliould  do  fo 
ftill ;  that  during  the  time  of  the  fervant's  confinement  he  was 
fupplied  with  viduals  from  the  defendant's  houfe ;  that  the  plaintiff 
firft  delivered  his  bill  to  the  defendant,  but  afterwards  called  a 
meeting  of  the  parifliioners  of  the  parifli  in  which  the  mother's 
houfe  was  fituated,  and  fubmitted  it  to  them  for  payment,  who 
refufed  to  difcharge  it.  The  learned  Judge  being  of  opinion  that 
the  defendant,  not  having  employed  the  plaintiff,  or  made  any 
promifc  of  payment,  was  not  liable,  nonfuited  the  plaintiff.  The 
cafe  afterwards  came  before  the  Court  of  Common  Fleas  upon 
a  motion  to  fet  afide  the  nonfuit ;  and,  after  argument,  the  Judges 
delivered  their  opinions  fcriatini* 

Lord  Alvanley^  Ch.  J.  « I  have  reafon  to  believe  that  the  opinion 
delivered  by  Lord  Kcw^on^  in  the  cafe  of  Scarman  v.  CafleU^  was 
pot  a  hafty  opinion,  but  formed  upon  rcfledion,  I  have  no  dif^ 
^culty,  however,  in  faying,  that  I  concur  with  the  learned  judge 
before  whom  this  caufe  was  tiied,  in  thinking  that  the  defendant 
|s  not  liable.    The  fum  in  difpute  is  only  8/.  i  %s.  6d.^  and  if  a  y^fjfki 

if)  Mich.  Tirm  43.  0.$,  C.  £.    3  Bet.  an  J  Pul.  td^-j. 
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is  entertained  bythofe  whom  this  judgment  may  afiefk,  to  obtain 
a  more  folemn  decifion  upoa  this  point,  feme  opportunity  flioald 
be  taken  where  a  greater  (lake  is  in  liiigation.  In  this  kind  of 
queftion  much  may  depend  upon  the  nature  of  the  contradi  entered 
into  between  the  mafter  aad  the  fervant.  Sometimes  a  matter  en* 
gages  to  fupply  his  fenrant  with  neceflary  Yifluals,  and  it  may  be 
undoubtedly  argued,  that  neceflary  visuals  m^^an  fuch  virluals  as 
may  fuitthe  (late  of  health  or  infirmity  ia  which  the  fervant  hap« 
pens  to  be  \  as  if  a  fervant  be  in  need  of  wine^  or  vi£luals  of  tluit 
defcription,  which  are  given  by  way  of  medicine.  It  is  fufEcient^ 
however,  to  obferve,  that  previous  to  tibe  cafe  of  Scarman  v.  Cafiell^ 
diere  is  no  authority  in  the  law  of  England  to  be  found  which  war* 
rants  the  pofition  contended  for  on  the  part  of  the  plaintiff.  I 
have  no  doubt  whatever  that  parifli  officers  are  bound  to  aflift 
where  fuch  accidents  as  thefe  take  place  )  and  that  the  law  will  fo 
far  raife  an  implied  contrail  againft  them  as  to  enable  any  perfba 
who  affiirds  that  immediate  affiftance,  which  the  neceffity  of  the 
cafe  ufually  requires,  to  recover  againft  them  the  amount  oimoaej 
expended." 

HeathyJ.  "  I  believe  that  the  humanity  of  Lord  Kenyan  milled 
him  when  he  adopted  the  dodrine  upon  which  he  decided  the 
cafe  of  Scarman  v.  CaftelU  Probably  at  the  moment  it  occurred 
to  him  that  if  the  mafter  was  not  bound  to  provide  medical  af- 
fiftance  for  his  fervant,  the  latter  would  be  left  wholly  deftitute  \ 
but  I  am  perfefily  fure  it  is  more  for  the  advantage  of  fervants 
that  the  legal  claim  for  fuch  ailiftance  fliould  be  againft  the  pariib 
officers  rather  than  againft  their  mafters ;  for  the  fituation  of  many 
aiafters  who  are  obliged  to  keep  fervants  is  not  fuch  as  to  enable 
rhem  to  affisrd  fufficiient  ai&ftance  in  cafes  of  ferious  illnefs.** 

The  other  judges  delivered  their  opinions  to  the  fame  effe£l ; 
^d  the  rule  for  fetting  aCde  the  nonfuit  was  difcharged. 


CHAPTER 
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CHAPTER  IV. 


0/  Frinciffiif  Fader  y  and  A^ent. 


XJL  merdiafits  to  buy  or  fell  goodf»  or  oegodate  billsy  or  tranC- 
lA  any  kind  of  bvfiaeis  on  their  aocouot ;  and  for  vhich  he  is 
Mtklcd  to  a  oeitain  commiBon  or  allovanoe.  («) 

The  general  duty  of  a  fador  or  agent  is  to  procure  the  heft  in- 
teHigence  of  the  ftate  of  trade  at  hb  place  of  refidence  $  of  the  conrfe 
of  exchange ;  of  the  quantity  and  quality  of  goods  at  market,  their 
prefent  price,  and  the  probability  that  it  may  rife  or  fall ;  to  pay 
exad  obedience  to  the  orders  of  his  employers ;  to  confult  their  ad« 
vantage  in  matters  referred  to  his  direAion  ;  to  execute  their  bufi- 
nefs  with  aB  the  difpatch  that  drcumftances  will  admit;  to  be 
early  in  his  intelligence,  diftinfi  in  his  accounts,  and  pundual  m 
Ids  Gorrefpondence.  {t) 


(j)  Fidt  MaL  lex  mtr«  8l.  Bcawcs  lex  mcr.  45.      (t)  Bl 


H 
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It  ii  intended  to  CQP&dcf  the  fobjcdof  this  chapter  ia  die  fok 
towiog  ovdev : 

I.  Cf  the  genera!  and  Rmied  Power  of  a  FaSlor  or  Agent; 
and  of  Contraith  ^c^  fMde  by  bim  on  Account  ef 
bh  Principal. 

t.  Of  Payment  tOj  or  Settlement  with  a  Faff  or  or  Agent. 

3.  £1  what  Cq/es  a  Faffor  or  Agent  majfue  or  be  fued  ufan 

Contrails  made  by  bim  on  account  of  bit  Principals 

4.  Of  Sales^  &f^.  on  Del  aedere  Commjfion. 

5f  Of  Salej^  l^c.  by  Auffionecrs. 

6*  Of  Coniraffi  and  Agreements  by  Principal^  Faff  or ^  and 
Agent  Inter  (e ;  and  rf  tbeir  rejpeffive  Rigbtt  and 
Retwdies:  ^dt 

I.  Cfa  FoBor  or  Agents  Habilky  MaPromyiicindim^ 
fnfy  Us  Primc^  upon  a  RifiJe  rf  Goods^  fsTc* 

%  Of  the  Rimedj  ogoinfi  a  FaSor  or  Agent  for  not 
accountings  and  for  NegHgence^  CfV. 

3*  V^be  FaBor  or  Agenfe  Right  of  Lien  on  the  Goodsp 
iic»  ef  bii  Prindped. 


4*  Jm  what  Cafes  a  PaSor  or  Agent  it  mot 

to  recover  for  Comn^fon^  or  Monejpmd^  f^c^ 


I.  Of 


«3<!  Of  Trlncipali  Fa£lor^  and  Agent.        jTVt  IIw 


!•  Of  the  general  andMnuted  Power  of  a  FaSlor  or  Ageni  ; 
and  of  Contrads^  tsfc.  made  by  bim  on  Account  ^  bis 
Frincipal. 


9 

A  fzEtoT  or  agent's  power  is  cither  general  or  limited.  If  he  be 
cntfttfted  with  a  general  power,  he  mull  exercife  a  found  and 
honefl  judgment  in  thofe  matters  which  are  left  to  his  difcretion : 
for  he  win  not  be  juftified  in  taking  unreafonable  or  nnufual  mea^ 
fures>.  or  doing  any  thing  contrary  to  the  interefl  of  his  principal. 
J£^  however,  his  proceedings  are  challenged,  the  principal  muft 
prove,  .diat  he  might  have  done  better^  and  was  guilty  of  wilful 
mifionanagement. 

When  a  fa£tor  or  agent's  power  is  limited,  he  muft  (IriAIy  ad- 
Iiere  to  his  orders,  which  (hould  always  be  given  in  writing.  If 
lie  exceeds  his  power,  though  with  a  vtc:w  to  his  empIoy':'r*s  in* 
tereft,  he  will  be  liable  for  the  confequences.  For  example,  if  he 
gfrei  credit,  when  none  ought  to  be  given,  or  iorg^r  credit 
than  directed,  for  the  fake  of  a  hotter  price  ;  and  th«^  bay.r  be* 
comes  infolvent,  he  (hall  be  anfwerable  for  the  debt,  c) 

A  factor  or  agent  a&ing  under  a  general  pow'r-r.  m^y  ^^^^  ^^ 
credit  y  particularly  if  the  goods  condgned  be  generally  fold  on 
credit  at  the  pt.ice  of  conGgnation  ^  unlefs,  indeed,  he  be  e\prcfs'y 
reflriScd  by  the  terms  of  his  commiflTion  not  to  give  credit^  .d) 
He  Qiould,  however,  be  careful  to  enquire  into  tbefolvency  and  cir- 
cumftances  of  the  perfon.  to  be  trufted. 

*;  Although  opinion  will  never  juftify  the  factor  for  a£ling  contrary 
t(t orders,  neccflity  fometimes  will.  As,  if  he  be  limited  to  fell 
goods  at  a  fixed  price  \  and  the  goods  be  perifliable,  and  not  m  a 
condition  to  be  kept,  and  the  fa£tor  has  no  time  or  opportunity 
for  confulting  with  the  principal,  it  is  apprehended  he  may  f-^U 
them  for  ready  monry  under  the  price  limited,  in  order  to  prevent . 
a  total  lofs.  {i)    But  in  fuch  cafe  it  would  be  advifable  to  call  iu 

(c)  V'uU Mai.  lex  mer,  Ri .  flii^Sadock  v.  Burton.  Teh   ?oa. 

\(i)  a  Ch.  Cos.  .7.  Mai  lex  mer  83  WUUs  Ref,  406.  3  Bos.  and 
TuL  489.  But  fee  iBuL.  104.  C(u.  K*  B.  s-^  2  moJ>  100*  la  MoiL 
514,  515.  coi.tra. 

(e)  But  fie  z  Mid.  io#. 

tw« 
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two  fwoim  brokers^  or  other  competent  perfons  to  examine  the 
commodkj.  " 

A  fa^or  or  agent  cannot  delegate  his  power  to  another  without 
stn  exprefs  authority  from  his  principal  for  that  purpofe.  (/)  ^  And 
in  the  execution  of  the  power  given  to  a  fa£lor  or  agent,  all  con« 
tra£h|  and  other  a£^s  (hould  be  exprefled  to  be  made  and  done  by 
him  in  the  name  and  on  the  account  of  his  principal ;  othcrwife 
the  principal  may  not  in  all  cafes  be  bound  by  them»  and  in  that 
«yent  the  fador  or  agent  would  be  perfonallj  liable,  {g) 

A  fador  or  agent  who  has  power  to  fell  the  goods  of  his  prin« 
cipal  cannot  bind  or  zfkGt  the  property  of  them  by  tortioufly  pledg- 
ing, or  otherwife  difpofing  of  them,  either ^by  way  of  fecurity  forji 
OT  in  fatisfa£lion  of  his  ow«idMRf^1^ 

And  where  goods  are  thus  pledged,  or  difpofed  of,  the  princi« 
palkiay  recover  them  back  by  action  of  trover  againft  the  pawnee, 
wimout  tendering  to  the  iz€tor  or  agent  what  may  be  due  to  him^ 
«v  without  any  tender  to  the  pawnee  of  the  fum  for  which  the 
ledsed.   ^nd  it  is  naexcufe  that  the&ier  was  wholly 


goods  are  pledged,   f^^  jl  is  n^excufe 

ignorant  that  «mmmpimL  neld  thc^gaiJa  as  a  mere  fa£lor  or 


I 


agent.  (»") 


Mf 


Buta  fador  who  has  a  lien  on  the  goods  of  his  principal  may 
deliver^them  over  to  a  third  perfon,  as  a  fecurity  to  the  extent*of  his 
Een,  with  notice  of  his  lien^  and  may  appoint  fuch  third  perfon  as 
his  fervant  to  keep  pofTciEon  of  the  goods  for  him.  And  in  that 
cafe  the  principal  mull  tender  the  amount  of  the  lien  due  to  the 
faAor  before  he  can  be  entitled  to  recover  back  the  goods  fo 
pledgcdj(i; 

H  goods  are  con^gned  to  a  fa£lor  or  agent  who  afterwards  be* 
comes  bankrupt  \  and  the  goods  remain  in  fpecie  in  his  hands  at 

(/)  Bunh.  166. 

{g\  Vide  9  Co,  76.  i.  Rol  Ahr,  330.  F.  I  l .  Cat.  Temp*  Hardno.  i. 
i  Stra-  705.  955.  I.  Term  Rtp,  i8i.  67Vrm  Rep.  »76,  ?.  Com.  D'tgAii. 
Attorney  C.  14. 

(h)  Fide  ikf  cafes  of  P^icr^on  V.  Tad^f  Stra.  I J  78.  Maans  v  Hen- 
denon,  i  £4^  Kep.  337  Newfom  and  another  v,  Thornton,  6  Eafi 
Rep,  17.    M'Combic  v.  Davies,  Ih,  s^S.        ' 

(i)  M'Combie  v.  Davits,  7  Eqfl  Rrf  5.  See  alfo  Hartop  v.  Hoare, 
Sira.  1 187.   Daabieny  v»  Duval,  5  Ttrm  Rep  604. 

(i)  Fide  M*Coid>ic  v.  DaviciJ,  7  Eaj/  Rip,  7.  Per ZorJ EUcnborough, 

'k  the 


> 
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th6  time  of  fa<^  bankniptt^,  the  tmncipal  marrecbrer  them  frotn 
the  afiignees  bj  a£iion  of  trover  y  or,  if  the  fa£lor  fellft  the  goods, 
and  his  afiignees  afterwards  receive  the  money,  the  principal  may 
recover  It  from  them  in  an  afiion  of  ajfumf^  for  money  had  and 
received.  (/)  So,  where  the  fa£lor  on  Aich  a  fale  takes  notes  id 
payment  from  the  vendee,  payable  at  a  future  day,  and  his  afiignees 
Afterwards  receive  the  money,  the  principal  may  recover  it  from 
them  in  the  fame  form  of  action.  (171) 

So,  bills  remitted  to  a  fa£ior,  or  banker,  while  unpaid,  are  in  the 

'  nature  of  goods  unfold ;  and  if  the  faQor  become  bankrupt  they 

muft  be  returned  to  the  principal,  fubje£l  to  fuch  lien  as  the  faAor 

may  have  thereon,  (/i) 

iL  K  kii^        ^^^  ^^  goods  be  configned  to  a  fador  for  fale,  and  he  fell,  anj 

'    fw*M^  *^^     jieceive  the  money  for  them^bjlj^i^isbankruptcy,  and  do  not 

purchafe  with  the  money  any  fpccinc  tling  capable  of  being  dif- 
tinguiflied  ffom  the  reft  of  his  property,  the  principal  connot  ieco-  . 
ter  the  whole  amount  from  the  afiignees,  but  mu(t  come  in  unde1^ 
the  commif&on.  (o) 

kt  hath  alfo  been  ruled  in  equity,  (^)  that  if  oiie  emfrldytf  t 
h&tit^  and  intf  ufts  him  With  the  di(f>ofal  of  merchandise,  and  thcf 
fador  receives  the  money,  and  dies  indebted  in  debts  of  a  higher 
nature,  and  it  appears  by  evidence  that  this  money  was  vefted  in 
other  goods,  and  remains  Unpaid,  thofe  goods  fliall  be  taken  as 
part  of  the  merchant's  eftate,  and  not  the  fa&ors  \  but  if  the 
fa£lor  have  the  modey,  it  (hall  be  looked  upon  as  the  fador^i 
eftate,  and  muft  firft  anfwer  the  debts  of  a  fuperior  creditdt,  &c. 
for  as  money  has  no  eat-mark,  equity  cannot  follow  that  in  behalf 
•f  him  who  employed  the  faftor. 

But  if  A.  employs  B.  as  his  fador,  to  fell  cloth  and  B.  fells  the^ 
eloth  on  credit  and  before  the  money  is  paid,  B.  dies  indebted  by 
^ciality  nMve  than  his  afiets  will  pay ;  this  money  (hiU  be  paid 
to  A.  and  not  to  the  adminiftrator  of  B.  as  part  of  his  afiets,  but 
thereout  muft  (>e  deduced  what  was  due  to  B.  for  cotmiiiiioli  \ 
lot  a  fa£tor  is  in  nattre  only  of  a  truftee  for  his  principal.  (;} 

(/)  Scott  V.  Surman,  ITsIles  Rip.  400.   See  J/q  6  E^  R^  26.  m 

im]  Willes  Rep,  ^6. 

(fi)  Zincl^  V. Walker,  2  Bl.  Rep,  i  154,  See  a^o  C0.  Jjtpf.  Lavei,  Ck^' 

(0)  Scott  V.  Surraaity  fHIIee  HeS,  400. 
Ip)  Whitcomb  V.  Jacob,  i  SM.  1 6Gt» 
if)  Burdctt  V.  WiUctt,  2  Kern.  658. 

Iimr 
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I  now  proceed  to  (how  what  contraAs  tad  other  aAs  of  t  ho* 
tor  or  agent  will  biod  hia  principal. 

In  the  cafe  of  Jb/lM  t«  HUUrfdm,  (r)  which  wat  an  aAlon  of 
iffmmpfi  upon  a  proini£RM7  note.  The  defendant  being  a  mer- 
d^anty  his  apprentice  delivered  a  note  to  the  j^intiflF,  obliging  hia 
mafter  to  pay  loo/.  to  the  plalntifF,  or  hi^  order.  Upon  the  trial  it 
wu  pioyedf  that  the  apprentice  had  once  gWen  fnch  a  note  to'aoo« 
ther  perfon  for  money  received  of  him  by  the  apprentice^' which  mo« 
ney  was  applied  to  the  mafter'a  vfey  and  that  tl^  money  doe  on  that 
note  had  been  recovered  of  the  mafter.  The  defendant  prored  that 
he  did  not  truft  his  apprentice  to  give  foch notes  ;.and  die  apprentice 
bimfelf  fwore,  that  he  had  loft  loc/.  of  his  mafter^s  money  at  plAy» 
and  that  the  day  following  a  (prcxgn  bill  was  drawn  upon  hia 
mafter^  which  he  could  not  pay }  d^ercfore  he  reforted  to  ^j^lab* 
tiff»  with  whom  the  defendant  ufuallj^  had  dealings  .*  and  becanfe 
the  perfon  who  brought  the  foreign  bill  would  not  receiTeguineaSy 
being  the  only  money  he  had,  he  perfnaded  the  plaintiff  to  receive 
the  guuuasp  and  pay  the  bill,  which  the  plaintiff  did  :  and  that  the 
apprentice  gave  this  note  to  the  plaintiff  for  money  received  of  hioa 
to  pay  the  100/.  which  he  had  loft  at  gaming. 

Hclf,  Ch.  J.  faid,  /'  If  a  mafter  has  never  entrufted  a  fervant  to 
diarge  him  by  figning  of  notes  in- the  mafter's  name ;  yet  if  thtf 
money  for  which  fuch  note  is  figned  com^s  to  the  ufe  of  the  nuifter ) 
or  if  in  this  prefent  cafe  the  fervant  gave  the  note  to  raife  money 
to  pay  the  foreign  bill  charged  to  his  mafter,  which  is  for  the  benefir 
of  hk  mafter  ^  fuch  note  will  bmd  the  mafter,  though  be  nevef 
permitted  the  fervant  to  fign  fuch  notes  before.  But  if  in  this  eaiis 
the  note  was  given  for  the  money  which  the  apprentice  had  loft  at 
gaming,  and  which  did  not  come  to  the  mafter's  ufe,  the  mafter 
ought  not  to  be  bound  by  it."  The  jury  gave  a  verdid  for  tho 
plaintiff^  whidi  No/i  well  approved. 

So»  where  a  fervant  having  power  to  draw  bills  of  exchange  in 
his  matter's  name,  is  afterwards  turned  out  of  the  fervice.  i£4f^ 
Ch.  J.  held,  (/}  that  if  he  draws  a  bill  in  fo  little  time  after  that  the 
world  cannot  take  notice  of  his  bcmg  out  of  fervice ;  or  if  he  were 
a  long  time  out  of  his  mafter's  fervioe,  but  that  kept  fo  feetet^  that 


(r\  I  LJ»  Rwfm.  124.  X  SM.  234.  S.  C. 

(/)  Holu  Rep.  460.    &€  alfo  £ac.  Jihr.  iiL  Mafter  and  Servant,  K. 


tho 
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the  world  cannottake  xiotice  of  it^  the  bill  in  thoCs  cafes  (ball  bind 
the  mafter. 

Bat  vith  refpe£t  to  the  extent  of  an  agent's  power  thei'e  is  a 
wide  diftinAIon  between  general  and  particular  ageitts.  If  a  pef* 
fon  .be  appointed  a  general  agent,  as  iii  die  cafe  of  a  fa£lor  for  a 
merchant  refiding  abroad,  the  principal  is  bonnd  by  his  afis.  Bat 
an  .agcnti  conftitttted  fo  for  a  particular  purpofe  and  under  a  li- 
mited and  circumfcribed  power,  cannot  bind  the  principal  by  any 
ad  in  which  he  exceeds  his  authority. 

Thus,  In  the  cafe  of  Fenn  and  another  v.  Harrifon  and  others,  (/) 
where  it  appeared,  that  a  bill  of  exchange  was  drawn  hj  Live/ay 
and  Co.  on  Gib/on  and  Johnjon  in  favour  of  one  Nortnan,  which 
came.by  indorfement  to  the  defendants;  who,  being  defirous of  ^ 
getting  it  difoounted,  employed  Francis  Huet  for  that  purpofe,  tell- 
ing him  to  carry  it  to  market  and  get  cafli  for  it,  but  that  they 
would  not  indorfe  it.  F*  Huet  applied  to  his  brother  James  Huet 
to  get  the  bill  difcounted,  informing  him  that  it  was  the  defend- 
ants' bill,  and  that  though  they  did  not  chufe  to  indorfe  it,  yet  he 
added  (as  a  reafon  of  his  own)  that,  as  their  number  was  on  the 
bill,  it  was  equivalent  to  an  indorfement ;  and  that  he  {F.  Huet) 
would  indemnify  him  if  he  indorfed  the  bill*  On  an  application 
by  James  Huet  to  the  plaintiffs,  and  on  his  indorfing  the  bill^ 
without  which  indorfement  he  could  .not  have  got  the  bill  dif- 
counted, the  plaintiffs  difcounted  it ;  chiefly  relying  on  the  credit  of 
Gibfon  and  Johnfifty  for  at  that  time  they  did  not  know  that  the  de- . 
fendants  had  had  any  concern  with  the  bill.  Afterwards,  how- 
ever, on  the  failure  of  Gibfon  and  Johnfofiy  the  plaintiffs  having 
heard  that  the  bill  had  pafled  through  the  defendants'  hands,  applied 
to  them  for  payment,  who  at  firft  refufed,  but  afterwards  pro* 
mifed  to  take  it  up ;  and,  on  their  not  doing  fo,  this  adion  wa^ 
brought  to  recover  the  amount  of  it.  On  thcfe  fafts  the  court 
held,  that  F.  Huet  was  a  fpecial  agent  under  a  limited  authority, 
and  as  he  was  exprefsly  direded  by  the  defendants  not  to  indorfe 
the  bill,  but  merely  to  carry  it  to  market  and  get  cafh  for  it,  he 
could  not  bind  his  principals  (the  defendants)  by  any  a£l  beyond 
the  fcope  of  fuch  limited  authority.  And  that  the  defendants 
were  neither  liable  on  account  of  the  indorfement  made  by  Jama 

(/)  3  Term  Rep.  757. 

Hutt^ 
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Hueiy  not  on  their  fubfcqucht  promifc  f o  pay,  beciufe  not  bcln^ 
under  any  obligation,  it  was  nudum  paBum. 

But,  die  court  granted  a  new  trial ;  and  upon  the  fecoiid  trial 
it  appeared  in  evidence,  that  the  defendant;,* when  they  defired 
J?.  HuH  to  get  the  bill  difcountcd,  did  net  fay  that  tbty  tvauld  net  in* 
doffi^  k.  The  court,  {y)  on  thefe  fails  being  ftatcd,  were  una* 
nimoufly  of  opinion,  that  the  plaintiffs  ought  to  recover  the 
amount  of  the  bill,  on  the  ground  that  as  the  defendants  hai 
tathorized  F.  HaH  to  get  the  bill  difcounted,  withMt  reftraining 
his  authority  as  to  the  mode  of  doing  it,  they  wefc  boimd  by  hif 
ads ;  and  that,  if*  it  were  doubtful  from  the  converfatiao,  their 
fubfequent  conduft  in  promiGng  to  pay  the  bill,  was  decifive.  But 
Afiburfii  BuUer,  and  Grofit  Juftices,  fald,  that  unlcfs  the  evidence 
en  this  trial  had  varied  from  that  gitcn  before,  they  fliould  have 
continaed  to  entertain  the  fame  opinion  which  th^  delivered  on 
the  former  occaiion. 

So,  in  the  cafe  of  the  Eafl  India  Company  y-  H^f^f  («)  whkh 
was  an  a&ion  on  the  cafe  to  recover  damages  fgr  the  lofs  arifin| 
from  the  re-fale  of  a  certain  quantity  of  taw  filk  fold  by  the  con*, 
pany  at  one  of  their  6lc*  to  the  defendant.  The  filk  had  been 
bought  by  one  Briggs^  a  broker,  for  the  defendant,  and  the  de^ 
fence  fet  up  by  the  defendant  was,  that  his  orders  to  Briggs  were  to 
bay  the  bell  Bengal  raw  filk,  wh^eas  this  was  not  raw  filk,  nor  qf 
the  beft  quality. 

LotAKenyen,  took  the  diftinflion  between  a  general  znd  J^ciai 
agent  $  "  that  in  the  firft  cafe  the  principal  muft  be  bound  by  all 
his  afls,  whereas  in  the  latter,  he  is  only  bound,  while  the  agent 
aas  within  the  fcope  of  his  authority,  and  that  if  in  the  prcfent 
cafe  the  defendant  could  prove  that  he  had  fo  fpecially  authorized 
JSriggi  to  bid  for  him  for  heft  Bengal  filk,  and  this  turned  out 
to  be  not  of  that  dcfcription,  that  he  Ihould  not  be  bound  by  hii 
contraft  fo  made  without  his  authority  5  but  that  Briggi  (hould 
be  liable  to  an  aftion  at  the  fuit  of  the  Compiny  for  his  abufe  of 


it." 


But  though  a  fpecial  agent,  aaing  under  a  limited  authority, 
cannot  bind  his  principal  if  he  exceed  his  authority ;  yet  if,  upon 

(•)  4  Term  Rtf.  177.         {u)  l  EJp.  Rep- ttU  , 
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2At  Of  Prineipal,  FaBor;  and  Ai$nU         [Part  \L 

the  pUrchafe  of  goodsj  an  agent  has  any  difcretion  given  him  to 
exceed  the  Aim  ordered  to  be  paid»  the  principal  is  bound  by  t&6 
contradi  of  his  agent,  even  if  it  (hould  exceed  that  fum  ;  for  b^ 
giving  him  a  power  to  excrcife  his  difcretion  he  cannot  be  confi* 
dcrcd  as  a  fpecial  agent,  (tt;} 

"l^&etie  art  agent  is  employed  XH  buy  goc^s,  his  acknowledg- 
ment of  having  t^eceived  them,  is  evidence  againft  his  princi^l  of 
a  defilpery  to  him.  (at) 

An  sqftut  df  a  tcgiment  \%  but  a  fervant  of  the  coloneU  and  the 
receipt  of  the  agent  charges  the  colonels  There  is  no  privity  be« 
tween  the  king,  or  the  foldicr,  and  the  argent,  (y) 

A  principal  is^  in  geyaralf  refponJMe  for  the  mtfreprefcntation  and 
iee^it  of  hUfaB(/r  or  agent.  As,  in  the  cafe  of  Hem  v.  Nichols^  (x) 
which  was  an  aAion  on  the  cafe  for  a  deceit^  the  plainliiFfet  fortli, 
^hat  he  bought  fevera!  parcels  of  (ilk  for  ■■  filk,  whereas  .'C 

was  another  kind  of  filk  ;  and  that  the  defendant,  well  knowing 
this  deceit,  fold  it  to  him  for  —— -  filk.  On  the  trial,  it  appear* 
cd  that  there  was  no  actual  deceit  in  the  defendant,  who  was  the 
merchant,  but  that  it  was  in  his  fa£lor  beyond  fea:  And  the  doubt 
was,  if  this  deceit  could  charge  the  merchant  ?  HolU  C.  J.  was 
of  opinion .  that  the  merchant  was  anfweraDie  for  the  deceit  of  his 
HQiOTf  though  not  criminalitit  yet  civiUter  ;  for  feei/ig  fomebody 
muft  be  a  lofer  by  this  deceit,  it  is  more  leafonable  that  he  who  em- 
ploys and  puts  a  trull  and  confidence  in  the  deceiver  (hould  be  a 
lofer  than  a  ft  ranger :  And  upon  this  opinion  the  plaintiff  had  a 
vcrdift. 

But  it  is  faid,  *  "  If  a  fervaiit  fellcth  a  horfe  with  warranfyi  it  is 
the  fale  and  contraA  of  the  mafter,  but  it  is  the  warranty  of  the 
fervant,  unlefs  the  mafter  giveth  him  authority  to  warrant  it,  for  a  > 
warranty  is  void  which  is  not  made  and  annexed  to  the  contraflL  ;\ 
but  there  it  is  the  warranty  of  the  fervant,  and  the  contra£l  of  the 
mafter:  but  if  the  mafter  do  agree  unto  it  after,  it  (hall  be  faid 
that  h&  did  agree  to  it  ai  initio.'*     Mr.  Juftice  AJIihurJl^  {a)  how- 

(w)  Hicks  V.  Haokin,  ▲  Efp,  Rep.  1 1^.  (»)  Per  Bullcr,  Ju9. 

3  TTtrm  Mtp,  454.  (y)  Per  Holt,CA  y.  t  LtL  Raym  101. 

(z)  E  Salk  389.  Hoh  462.  S.  C.  S^e  aljo  i  Term  Rep.  12.  Part,  on 
Infuranctj  Chap.  10.  *  Per  Do<ldn'dgr,  'Jii/i*  Coi!b.  36!. 

{a)  3  ^crm  Rtp.  760.  See  alfo  the  ti/i  0/ Hclycar  *.  liawke,  5  Eff* 
Rtp.  72. 
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cveT|  in  commenting  upon  the  abore  diBttm  makes  this  diftinc- 
tjon,  namely,  that  if  a  perfon  keeping  livery  ftablesi  and  having  a 
faorfe  to  felly  directs  his  fetvant  not  to  warrant  him,  and  the  fervant 
does  neverthelefs  warrant  him,  (till  the  mailer  would  be  liable  on 
the  warranty,  becaufe  the  fervant  was  ading  within  the  general 
fcope  of  his  authority,  and  the  public  cannot  be  fuppofed  to  be  cog« 
nizant  of  any  private  converfation  between  the  mafter  and  fervant : 
but  if  the  owner  of  the  horfe  were  to  fend  a  (Iranger  to  a  fair  with 
ezprefs  diredions  not  to  warrant  the  horfe,  and  the  latter  a£led. 
contrary  to  the  orders,  the  purchafer  could  only  have  lecourfe  to 
the  petfon  who  a£iually  fold  the  horfe ;.  and  the  owner  would  not 
be  liable  on  the  nvarranty^  becaufe  the  fervant  wai  not  ^ding  witb» 
in  the  fcope  of  his  employment. 


i»  Of  Payment  to^  or  Settlemem  with  a  Fader  or  j/geni.  •- 

A  purchafer  of  goods  from  a  faflor  or  agent  has  a  right  to  pay  him 
the  money  for  them  \  and  his  receipt  will  be  a  fufficient  difchaige.  (b) 
But  if  the  principal  forbids  the  vendee  of  goods  to  pay  the  value 
to  the  fadior,  the  vendee  would  not^  juftified  in  afterwards  pay« 
ing  the  money  to  the.  faAor.  For  a  faAor's  iale,  by  the  genend 
rule  of  law,  creates  a  contrail  between  the  owner  and  the  buyer, 
which  entitles  the  former  to  call  upon  the  latter  for  payment  at  any 
time  before  the  money  is  paid  over  to  the  fa£lor :  and  it  is  the 
(ame  notwithAanding  the  faAor  ads  upon  a  del  cnitre  commif* 
fion.  (f ) 

But  if  the  faAor  at  the  time  of  the  fale  agree  to  fet  oflT  a  debt  of 
his  own  due  to  the  vendee,  it  is  binding  upon  the  principal,  and 
confidered  the  fame  as  if  the  izSiox  received  fo  much  money  from 
the  vendee*  (</) 

So,  where  a  fador,  who  fells  goods  under  a  J^/rredSrr/commif- 
Con,  fell  them  as  his  own,  and  the  buyer  knows  nothing  of  the 
principal,  the  buyer  may  fet  off  any  demand  he  may  have  on  the 
fa£lor  againft  the  demand  of  the  principal,  [t) 

*(^)  Conxfp.  256.  {c\  2  Stra,  \\%i.  Covtp,^^^.  Co.  Btfi.  laws. 

Chap.  8  /.  15.    But  fie  BuL  N.  P.  130.  {d)  JViUet  Rep.  400. 

{e)  George  v  Clagett,  7  Term  Rep.  359,  See  af/6  Rabone.  v.  Williams^ 
Ji'  $60. 10  notif,  S*  F» 
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Paymeht  tt  a  debt  to  an  agent,  (who  is  an  attorney  ftfidtiig  hr 
Ihe  countryi  and  employed  by  the  plaintift*8  attorney,  Imng  m 
Lmdotty  to  fue  a  debtor,  refident  hi  the  country)  is  not  a  valid  pay* 
ftient  to  the  plaintiff;  but  if  made  to  his  own  attorney  it  would  be 
i  good  payment,  {f) 

If  a  maffer  fcnd»his  Servant  to  ttceive  money  owing  to  him,  and 
the  fervatot  indeed  of  taking  money,  receives  a  bill,  and  the  mader, 
on  being  toH  crfit,  dtfagfbes,  he  is  not  bound  by  this  payment ;  but 
Itcquieftenee,  or  any  thing  tantamount  will  be  proof  o£  the  nia{^ 
fer's  eonfent ;  and  wiR  make  the  ivA  of  the  fervam  the  a^  of  the 
ftialter* 

Thus,  in  the  Cafe  of  JTard  v.  Svans^  {g)  which  wasr  an  adion 
for  money  had  and  received,  &c.  The  fafls  found  by  the  jury 
were,  that  one  Felloe f^  a  merchant,  who  kept  his  eaft  with  irhc 
defendant,  a  goldfmith  in  Loni^ard^Str^et^  was  indebted  to  rhc 
plaintiff  in  6o/.-  to/,  the  plaintiff fe*it  his  fervant  t^  receive  the  no* 
iicy  of  Felhvjfi  who  ordered  his  fervant  to  pay  the  plaintiff's  lAan 
the  money  at  the  defendant's.  Accordingly  both  the  fervants  went 
to  the  defendant's  fhop,  and  there  the  defcnd^m*s  fervant  was  dr- 
irc&ed  to  pay  the  6.V.  los.  wHcli  he  accordingly  did  by  giving  die 
plaintiff  I  a/,  in  ca(h,  and  a  note  fubfcribed  byone  fiPin/Z/j,  a  gold* 
Tmith,  for  60/.  p;syaBle  to  one  l^V-^/^d^,  or  bearer, which  theptainttfr^ 
fervant  accepted*  This  tranfaftion  was  about  noOn,  and  at  ttat 
time  WaUii  was  a  folvent  peifon,  and  continued  paying  his  billft 
tillni^t.  Next  morning  the  plaintiff's  fervant  coming  with  the 
note  to  receive  the  60L  of  TFis/Zr/,  found  that  he  hiid  ftopped  pay^ 
ment  and  was  become  infolvenf.  it  did  not  appear  that  the  plain- 
tiff was  conufant  of,  or  privy  to  this  tranfa^^ion  of  his  fervant,  ot 
tiad  given  hifn  any  authority  to  receive  a  note  iiptftead  of  money,  or 
approved  of  it  afterwards* 

The  Court  held,  '*  That  when  a  fervant  is  (cnt  to  receive  money 
on  a  bill,  he  cannot  accept  a  note  Inik  ad  of  money  without  the* 
particular  dire6^ions  of  his  mailer  ;  and  therefore  the  delivery  and 
acceptance  of  WV/Z/s  note  was  no  payment:  But  if  themafter 
afterwards  affents  to  tliis  mode  of  payment,  it  amounts  to  a  pre- 

(/)  Yates  V.  Trccklcton,  J7ot».  6«5.  f^)  ^  U  Raym.  92?^- 

Cmk*  Rep.  138.  6  Mod.  36  it  v/V^TlwroJd  v.  Smith,  Holt  Rep,  ^64.  6'.  A 
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mm$  comouttil.  Tke  taking,  tbeitfove,  of  fuch  a  note  is  no  pay- 
sicnt(  for  it  is  always  a  conditional  accq>taiice9  and  fo  unckrftood 
not  to  be  a  difcharge  till  paid.  Put  ftiU  the  money  ought  to  be 
demanded  in  convenient  time,  for  if  the  party  keep  tl^  note  by  hioi 
without  demanding  it,  be  muft  run  the  hazard  of  it ;  but  here  it 
was  demanded  in  due  time."    Judgment  for  the  plaintiff. 

In  the  eafe  of  Nickfon  r.  Br^m^  {h)  it  appeared  that  the  plain* 
tiff  feat  bis  fenrant,  who  was  accuftomed  to  tronfaft  his  bufiae& 
for  him,  on  Sait/rjay  morning .  with  a  note  drawn  upon  6ir  Suphm 
Evaujj  with  orders  to  get  from  him  either  bank  bills  or  money, 
and  turn  them  into  Exchequer  notes ;  but  the  ferraat  baring  other 
bufinefs  of  hss  mailer  upon  his  hands»  to  fare  him£elf  the  time  and 
trouble  of  going  to  Sir  Stephen^  went  to  the  defendant  and  pre- 
vaticd  on  him  to  gire  him  a  bank  biU  for  the  note  upon  Sir  Stipben^ 
and  then  in  purfuance  of  his  nsafter's  orders,  imrefted  it  in  Ex- 
dKqoer  notes,  which  he  broug^  to  his  mafteri  not  letting  him 
know  bnt  that  be  had  gone  to  Sir  Supien.  On  the  MMdap  foV 
lowing  Sir  Stiphm  Evam  failed^  and  thei|ucftioB  was,  upon  who^ 
lofs  (hottld  faU* 


Parier,  Ch.  J.  who  tried  the  caufe,  was  firft  of  opinion  that  the 
lob  fliould  fall  upon  thef  defendant,  becaufe  the  fervant  z£ted  con- 
trary to  his  matter's  orders*  and  the  defendant  by  fttmiflimg  the 
Imam  with  a  bank  bill,  did  the  nufter  no  fenrtce  at  all ;  and  if  he 
lad  not  done  it,  the  fenrant  muft  in  obedience  to  his  mafter's  oiw 
4lerfi  have  gone  himielf  and  reccircd  the  moticy  from  Sir  fttphifL 
But  the  Court,  after  argument,  were  all  of  opinion,  **  That  the  bfs 
poght  to  f^ll  upon  the  mafter  alone  $  for  a  ferrant  by  tranfa£b- 
fng  the  atfairs  of  his  mafter  does  thereby  derive  a  general  autho- 
rity and  £redic  from  him ;  and  if  this  general  authority  ihould 
ht  liable  to  be  determined  for  a  time,  by  any  particular  inftruc* 
ekms  or  orders,  to  which  none  hot  the  mafter  and  fervant  are 
pmy,  tliere  would  be  an  end  of  all  dealing  but  with  the  mafter." 

So,  if  a  fon  having  a  general  authority  to  receive  and  pay  mo- 
ney for  his  father,  receive  money  due  ofi  a  bill  to  his  father,  and  giv£ 
a  receipt  for  ir,  as  money  had  to  his  father's  ufe,  and  afterwards 
gives  it  away,  the  father  can  only  recover  it  back  from  the  donee  | 
fpr  his  fon's  receipt  is  a  good  difcharge  of  the  debt,  and  therefori; 

(h)  10  MoJ.  109. 
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his  pofleflicn  is  the  poiTdEon  of  the  father ;  the  fon  being  for  thit 
purpofehie  fervant*  (i) 

S09  if  A.  tt(ually  receive  the  rents  of  the  lord  of  a  manor,  if 
one  of  his  tenants  pay  his  rent  to  A.  this  is  good  payment  to  the 
lord.(i)  i 

Where  a  perfon  takes  the  fecurity  of  an  ^ent,  unknown  to  the 
principal,  and  jgive  the  agent  a  receipt  as  for  the  money  due  from 
the  principal  \  in  confequence  of  which  the  principal  deals  dtf ^ 
ferently  with  his  agent  on  the  faith  of  fuch  receipti  the  principal 
it  difcharged  although  the  fecurity  fail,  if  he  can  (how  that  he  wa« 
injured  by  means  of  fuch  receipt,  and  the  omillion  of  the  party  to 
inform  him  of  the  truth  in  due  time* 

Thus>  in  tlie  cafe  of  Wyatt  ▼•  the  Marquis  of  Hertford,  (/}  which 
was  an  adion  of  ajfump/a  for  work  and  labour.     The  fa£ls  were, 
that  the  plaintiff,  who  had  been  employed  to  do  certain  work  for 
the  defendant,  after  its  completion  fent  in  the  amount  of  his  do*- 
.iinand  to  the  Marquis's  0eward,  who  thereupon  gave  him  bis  own 
draft  on  a  banker,  and  the  plaintiff  gave  him  in  return  a  receipt 
for  the  money  on  account  of  the  defendant.     The  draft  was  dif- 
honoured,  and  returned  to  the  fteward  by  the  plaintiff,  who  ac* 
cepted  another  draft  from  him  for  the  amount,  payable  a  I  days 
after  date,  without  making  any  rcprefentation  of  the  matter  to  the 
defendant.    The  fecond  draft  was  alto  rdfufed  payment ;  and  the 
fteward  becoming  infolvent,  application  was  then  made  to  the  dc* 
tfendant,  who  refifted  payment,  on  the  ground,  that  the  fteward  had 
more  than  fufficient  funds  of  the  defendant's  in  his  hands  at  the 
time  qf  giving  the  firft  draft  to  have  fatis&ed  the  plaintiff's  de» 
mand,  and  had  gone  away  much  in  arrearto  the  defendant  on  the 
balance  of  hb  accounts.    A  verdid  was  given  for  the  defendant. 
But,  upon  a  motion  for  a  new  trial,  Lord  Ellenhrcugb,  Ch«  J  faid, 
<<That  there  muft  be  a  new  trial;   for  on^revifing  his  note  of 
the  evidence,  it  did  not  appear  that  the  defendant  was  in  any  way 
prejudiced  by  his  fteward  having  given  bis  own  fecurity  to  the 
plaintiff,  and  tiiicen  the  tatter's  receipt.    That  if  it  hail  appeared 
that  the  defendant  had  in  the  interval  infpeAed  the  fteward's  ac- 
counts, and  had  in  any  manner  dealt  differently  with  him  on  the 
fuppofition,  that  this  demand  had  been  fatisfied  as  the  receipt  im- 

(1)   1  A/i/i  a89.  Bui.  N.  P.  35.        {ij  Per  Powjii  Jlj/?.  Jfob,  46a. 
(l)  S  Eq/l,  1^7. 
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ported)  no  doabt  the  defendant  would  have  been  difcharged ;  for 
k  was  clear  that  the  fteward  had  fufficient  monej  of  the  defea^nf^ 
in  his  hands  to  anfwer  the  demand." 


3,  In  ufbaiCafes  a  FaRcr^  or  AgenU  majfut,  or  befued  t^oit 
€&¥UraSsy  l^c.  mfide  with  him  on  Account  ofbii  PrinsifaL 

^here  a  factor  to  one  beyond  fea  buys  or  fells  goods  for  hU 
principal,  he  may  fue  or  be  fned  in  his  own  name;  for  the  ere^ 
dit  will  be  prefumcd  to  be  grren  to  him  in  the  firft  cafe;  and  in 
ihe  laft,  the  promife  will  be  prcfumed  to  be  made  to  him  \  and  the 
ntber  fo^  as  it  is  fo  much  for  the  bene6t  of  trade,  [m) 

It  has  alfo  been  determined,  {n)  *<  that  a^  fador,  having  money 
due  to  him  from  his  principal,  who  ttceires  cloths9  and  is  autlkb- 
fifed  to  fell  them  in  his  own  name,  but  makes  the  buyer  debtor  to 
kirafelfi  though  he  is  not  anfwerable  for  the  debts,  yet  he  has  a 
light  to  receive  the  money  :  his  receipt  is  a  difcharge  to  the  buyer; 
and  he  has  a  right  to  bring  an  aflion  againft  Urn  to  compel  the 
payment  >  and  it  would  be  no  defence  for  the  buyer  in  that  adton 
to  fay,  that,  as  between  hibi  and  the  principal,  he*  (the  buyer^ 
^ought  to  have  that  money,  becaufe  the  principal  is  indebted  to  him 
in  more  than  that  fum ;  for  the  principal  bimfelf  can  never  fay 
that  but  where  the  fa£lor  has  nothing  due  to  hlro.**  And  in  the 
fame  cafe,  it  was  obferved  by  Lord  Mansfield,  <<  that  there  is  no 
cafe  in  law  or  equity,  where  a  fadior  having  money  due  to  him  to 
the  amount  of  the. debt  in  difpute,  was  ev^r  prevented  from  taking 
money  for^^lothsin  his  hands/' 

So,  a  broker,  who  has  advanced  money  on  goods,  may  declani 
on  a  cpntraft  refpeciing  the  fale  of  them  in  hb  own  name,  though 
m  the  fale-note  the  name  of  the  principal  is  inferted. 

Thus,  in  the  cafe  of  Atkjm  and  Ajiother  v.  Amler^  (0)  where  the 
declaration  Dated,  <<  That,  in  confideration  the  plaintiffs  would  fell 
to  the  defendant  a  cargo  of  Memei  timber,  the  defendant  under- 
took to  pay  them  with  a  bill  at  two  months,  the  amount  of  the 

(w)  Gaozalcs  v.  Shdcn.  Salk.  M.  S  S,  Bid.  N.  P.  130.  JBa^.  Mr, 
ih' Mercb/int  and  Mercbandixe    B.  \ 

{ft^  PiT  Xuritm  in  Drinkwatcr  v  Goodwin.     Conyf.   25^,     Seg  ahi 

A//.  331.  s.  P.  (o)  2  £y>.  Ref-  493. 

.  R  4  vali^ 


«4&  Of  Ptimpafi  FaSor^  ami  /fieat,        [Part  II. 

value  of  ihe  tonber.  It  then  averred  the  delivery  of  .the  timber^ 
ltd  ailigned  a  breach  in  the  not  giving  the  bill  ts  agreed.*'  On 
the  trial  before  Eyre,  Ch.  J.  it  appeared,  that  one  Hippw^  a  tim* 
ber  merchant,  had  employed  the  plaintifFs  as  his  brokers ;  and 
that  they  were  in  the  habit  of  advancing  him  money  on  tKe  credit 
of  the  cargoes  be  expefted  to  arrive.  On  the  2d  December  1795^ 
H^iusw^  in  die  plaintiffs'  debt$  and  he,  having  occafipa  kt 
further  affiftance,  applied  to  them  to  advance  him  540/.  which  they 
did  accordingly  by  accepting  two  bills  to  that  amount.  Hippius 
then  gave  them  a  written  authority  to  difpofe  of  a  c^tgo  of  timber 
9f  hi^on  board  the  Saliyy  on  account  of  their  engagements  for  him* 
T*)^9  timber  waa  afterwards  fold  by  the  plaintiffs  to  the  defendant ; 
and  the  fale-note  was*  **  ot  fo  much  timber  fold  by  the  plaintiffs 
^«  on  account  of  J.  G.  Hippius  \  bill  at  two  months,* 

.  On  the  p^rt  of  the  defendant  it  was  contended,  that  there  was  a 
tariance  between  the  contrafl  dated  in  the  declaration,  and  the 
pnc  given  in  evidence  $  and  that  therefore  the  plaintiffs  ought  to 
be  noafuitedf 

Eyrcy  Oi.  J.  faid,  '*  The  fale-note  appears  to  be  a  falc  by  Hip* 
•plus  ;  and  if  it  could  be  proved  that,  by  fuppoGng  the  contrafl  to 
be  With  /£{^/ix//,  the 'defendant  fuffered,  the  defendant  fhould  be 
fit  liberty  to  fet  up  that  fale  againft  the  plaintiffs :  but  no  fucb 
thing  is  alleged.  It  is  proved  that  the  plaintiffs  had  at  lead  a  fpe- 
cial  property  in  the  timber  ;  the  fale  was  therefore  theirs,  and  I 
*^m  of  opinion  it  is  not  a  variance.'* 

So,  in  the  cafe  of  Sanfll  r.  Leigh  and  Another,  (p)  where  A; 
and  B.  affigned  to  the  plaintiff  all  debts  due  to  tliem,  and  gave 
him  a  power  p{  attorney  to  receive  and  compound  for  the  fame» 
under  which  the  plaintiff  fubmitted  to  arbitration  the  matters  in 
difference  fubfifting  between  his  principals  and  the  defendants  | 
.  and  the  plaintiff'  and  defendants  mutually  prpmifcd  to  perform  the 
award.  The  arbitrator  awarded  a  fum  of  money  to  be  paid  by  the 
defendants  to  th&  plaintiff  as  fuch  attorney,  and  the  adion  waa 
brought  in  his  name  for  the  recovery  of  that  fum.  The  Court 
held,  that  the  a£kion  was  well  bro^ght  in  the  name  of  the 
plaintiff. 

An  agent  rs  not  liable  to  be  fued  upon  contraQs  made  by  bim 
on  behalf  of  his  principal,  if  the  name  of  the  principal  is  difclofe4 

(p)  STerm  Rep^Sl^- 

•  and 
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and  made  known  to  the  peifon  cantraded  witB,  at  the  time  of  ea« 
tering  into  the  contradi. 

Thus,  in  the  cafe  of  Ovfen  v.  Gcachy  [q)  which  was  an  a^on  of 
mjfiimyit  for  work  and  labour,  and  g<K>ds  fold  and  delivered.  The 
defence  relied  upon  was,  that  though  the  work  had  been  ordered 
by  the  defendant,  yet  that  it  had  not  been  ordered  for  himfelf,  bu^ 
for  a  perfon  of  the  name  of  Tippeli,  and  had  been  done  at  TtpptlT^ 
houfe  at  Wakhamjitfw  \  and  that  the  plaintiff,  at  the  time  oi  the 
order,  was  informed  that  the  work  was  on  Tippeirs  account :  and 
the  entry  in  the  plaintiff's  book  waS|  ^  Mr.  Ttpfell^  by  the  order 
«f  Gmb:' 

The  counfel  for  the  plaintiff  contended  that  the  name  of  TippiU. 
being  prefixed  to  the  order,  was  by  no  means  a  proof  that  the 
credit  was  given  to  him,  but  was  merely  identifying  the  orders 
that  7jf/;prtf  might  be  a  perfon  totally  unknown  to  the  plaintiff,  but 
10  whom  Goocb^  the  defendant,  was  certainly  known ;  fo  that^  the 
goods  muft  be  deemed  ta  be  ordered  on  Gooch*^  credit. 

For  the  defendant  it  was  infilled  that  Gooch  by  the  order  ap« 
pearrd  to  be  only  the  agent,  and  the  goods  to  have  been  furnifhed 
oa  TippcWz  account* 

Lord  Kfnjon,  Ch.  J.  "  The  goods  arc  ordered  by  Goocb,  but  at 
the  time  it  is  not  pretended  that  they  were  for  his  own  ufe  ^  they 
were  ordered  for  Ttppell^  and  the  entry  b  made  in  hb  name.  We 
muft  keep  di{lin£l  the  cafes  of  orders  given  by  the 'parties  them- 
fehrett  and  by  others,  as  their  agents.  If  the  mere  a£t  of  ordering 
goods  was  to  make  the  party  who  ordered  them  liable,  no  man 
could  give  an  order  for  a  friend  in  the  country,  who  might  requeft 
bim  to  do  it,  without  riik  to  himfelL  If  a  party  orders  goods  from 
a  tradefman,  though  in  fad  they  are  for  another,  if  the  tradefmaa 
was  not  informed  at  the  time  that  they  were  for  the  ufe  of  another, 
Jie  who  ordered  them  is  certainly  liable  ;  fot  the  tradefinan  muft 
be  prefumed  to  have  looked  to  his  credit  only.  So,  if  they  were 
prdered  for  another  perfon,  and  the  tradefman  refufes  to  deliver 
them  but  on  the  credit  of  the  perfon  who  orders  them,  therei 
then  no  pretext  for  charging  fuch  third  perfon :  or,  if  goods  are 
ordered  to  be  delivered  oii  account  of  another,  and^  after  deliveryi 
the  perfon  who  gave  the  order  refufes  to  infcrm  the  tradefisi^ 
vbp  the  perfon  is,  in  order  that  he  may  fue  him  \  under  ftich  cit* 

it)  *  E/^-  *fA  5«7. 

cumftancoi 
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cumftances  he  is  himfelf  liaWe :  but  wherever  an  order  is  given  by 
one  pcrfon  for  another,  and  he  informs  the  tradefman  who  that 
pcrfon  is  for  whofc  ufc  the  goods  are  ordered,  he  thereby  declares 
himfelf  to  be  merely  an  agent,  and  there  is  no  foundation  for 
'holding  him  to  be  liable.  In  this  cafe,  Owen^  (the  plaintiff)  was  in- 
formed of  all  the  circumftances  that  Gocch  was  giving  the  order 
for  Tipp^ll\  the  goods  are  fcnt  to  Jlppeii*^^  hoiife,  and  the  entry 
made  in  his  name.  I  think  there  is  no  colour  for  makmg  Gooch 
the  debtor.*' 

So,  where  money  is  paid  by  miftake  to  an  agent  for  the  ufe  of 
his  principal,  and  the  agent  has  paid  it  over,  he  is  not  liable  in  an 
ad  ion  by  the  perfon  who  mifpaid  itv  becaufe  ic  is  juil  that  one 
man  fliould  not  be  a  lofer  by  the  miftake  of  another  ;  and  the  perfon 
who  made  the  miftake  is  not  without  redrefs,  but  has  his  remedy 
cfver  agaihft  the  principal.  On  the  other  hand  it  is  juft,  that  as 
the  agent  ought  not  to  loofe,  he  (hould  not  be  a  gainer  by  the 
miftake:  and  therefore,  if,  after  the  payment  fo  made  to  him, 
and  before  be  has  paid  the  money  over  to  his  principal,  the  perfoa 
correfts  the  miftake,  and  gives  him  notice  not  to  pay  it  over  to 
his  principal ;  the  agent  cannot  afterwards  pay  it  to  his  principal^ 
without  making  himfelf  liable  to  the  real  owner  for  the  amount,  (r) 

The  mere  circumftance  of  pafling  fuch  money  in  account,  or 
making  re/fy  without  any  new  credit  given,  frefli  bills  accepted,  or 
farther  fum  advanced  for  the  principal,  in  confequence  of  it,  is 
not  equivalent  to  the  payment  of  it  over  to  the  principal. 

Thus,  in  the  cafe  of  Bul/cr  v.  Harrifon,  (/)  which  was  an  afiion 
for  money  had  and  received,  brought  by  the  plaintiff  againft  the 
defendant,  to  recover  back  a  fum  of  2100/.  paid  him  as  due  upon 
a  policy  of  infurancc,  as  /tgent  for  the  affured  Meffrs.  Ludlow  and 
Shawy  refident  at  NewJTork.  This  fum  the  plaintiff  had  paid, 
thinking  the  lofs  was  fair.  Notice  of  the  lofs  was  given  By  the  dc- 
fendrint  to  the  plaintiff  on  the  20th  oi  jiprtl\  part  of  the  money 
was  paid  at  that  time,  and  the  remainder  on  the  6th  of  May  foU 
lorvUing  ;  on  which  day  the  defendant  paffed  the  whole  fum  in  his 
account  with  Meffrs.  Ludiow  and  Shaiuy  and  gave  credit  to  them 
for  it  againft  a  fum  of  3,000/.  in  which  they  flood  indebted  to  Him^ 
On  the  1 7th  of  May^  notice  was  given  by  the  plaintiff  \bl  the  de- 

(r)  Per  ZWMar-^njd.  Cowp.  c66.  568.  Set  at/h  Sadler  p.  Evan», 
^  Burr.  1984.    £uL  A'.  P.  135.     i\  P.  ^t)  Cowp.  ^6;, 

*  fcndant 
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feodaat  thattit  was  a  foul  lofa.  At  this  time  nothing  had  happened 
to  alter  the  fituation  of  the  defeiidant,  or  to  make  it  dilFerent  from 
.what  it  was  on  the  20th  of  April :  he- had  accepfed  no  freih  bilby 
advanced  no  fom  of  money^  nor  given  any  new  credit  to  his  prin- 
icipals }  but  aiFairs  between  them  and  him  remained  precifely  in  the 
fame  fituation  as  on  the  20th  of  ApriL  The  queftion  at  the  trial 
was,  whether  this  action  could  be  maintained  againft  the  defend* 
ant,  as  agent  of  the  infured  \  which  depended  on  this ;  whether 
the  defendant's  having  placed  this  money  <o  the  account  of  hit 
principals,  in  the  manner  before  ftated,  was  equivalent  to  a  pay* 
ment  ofit  over. 

Lord  Mansfiildf  Ch.  J.    «  It  is  argued  that  this  is  not  a  mere 
placing  to  account,  but  a  making  refi.    If  it  were,  it  would  not  vary 
the  cafe  a  ftraw.    There  was  no  new  credit,  no  acceptance  of 
new  bills,  no  frefli  goods  bought,  or  money  advanced.     In  fliort^ 
no  alteration  in  the  fituation  which  the  defendant  and  his  principals 
jKood  in  towards  each  other  on  the  20th  of  April.    What  then  is 
the  cafe  ?    The  defendant  has  trufted  Ludlow  and  Co.,  and  given 
them  credit.    He  traffics  to  the  country  where  they  live,  and  has 
agents  there,  who  know  how  to  get  the  money  back.     The  plain* 
tiflF  is  a  (Iranger  to  them,  and  never  heard  of  their  names*    Is  it 
jconfcientiotts  then,  that  the  defendant  ihould  keep  money  which 
he  has  got  by  rheir  mifreprefeatation,  and  (hould  fay,  though  there 
is  no  alteration  in  my  account  with  my  principal,  this  is  a  hit  $  I 
Jiave  got  the  money,  and  I  will  keep  it  ?     If  there  had  been  any 
new  credit  given,  it  would  have  been  proper  to  have  left  it  to  the 
jury  to  fay^  whether  ^ny  prejudice  had  happened  to  the  defendant 
l>y  means  of  this-payment :  but  here  no  prejudice  at  ail  is  proved, 
and  none  is  to  be  inferred.     Under  thefe  circumftances,  I  think 
^hat  the  defendant  has  no  defence  in  point  of  law,  and  in  point  of 
equity  and  confcience  he  ought  not  to  retain  the  money  in  quef- 
tiQO."    The  reft  of  the  Court  were  of  tlie  fame  opinion. 

Where  money  is  paid  to  an  agent,  or  fervant,  and  he  mifapplies 
it,  the  perfon  paying  it  has  his  remedy  againil  the  principal^  or 
agent,  at  his  ele£lion. 

Thus,  in  the  cafe  of  Cary  v.  W After.  (/)  The  defendant  was  a 
clerk  of  the  ^tdb  Sea  Company,  and  took  in  the  payments  on  the 
third  fubfcription :  the  plaintiff  paid  him  600/.,  and  he,  by  miftake 
pcver  enterctl  it  in  the  book,  but  however  paid  it  over  to  the  com- 

(1)  5.r«r.  4^0. 

P«iy. 
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pany.  The  Chief  Juftice  ruled,  that  no  aQion  would  lie  agatnfl 
him ;  that  if  he  had  not  paid  it  over,  tlie  plaintiff  would  have  ha4 
his  option,  either  to  charge  him  or  the  Company ;  as  in  the  com- 
mon cafe  of  payment  to  a  goldfmith's  fcrvant,  who  does  net  carry 
it  to  the  account  of  his  mafter,  the  party  hat  an  eledion  to  go 
againft  either :  he  may  charge  the  fervant,  becaufis  till  the  m<Hiey 
is  paid  over  the  fervant  receives  it  to  his  ufe  ;  or  he  may  pais  by 
the  fervant,  and  make  hi»  demand  upon  the  maftcr,  becaufe  the 
payment  to  the  fervant  is  made  in  confidence  of  the  credit  giren 
him  by  the  mafter* 

Though  in  general  an  agent  is  not  liable  to  be  fued  upon  a  con<f 
tra£b  made  by  him,  on  behalf  of  his  prineipa),  yet  if  he  make  an 
tbfolute  engagement  to  per|brm  \Xperfonallyy  he  may  be  fued  upon 
fuch  engagement. 

Thus,  in  the  cafe  of  Thmai  y.  B'tfiopy  {u)  where  one  MUimay^ 
agent  to  the  Tori  Buildings  Company,  refiding  in  Scotland^  drew  a 
bill  of  exchange  in  favour  of  J.  S.  on  their  cafliier  in  London^ 
which  biU  ran  thus :  *<  To  Mr.  /f.  Bijbopi  cafhier  to  the  Honour* 
<i  able  Governor  and  Ai&ftants  of  the  Tork  Buildings  Company, 
•«  at  their  houfe  in  Jt^ncbefler'Street^  London.  Pay  to  J.  S.  or  his 
<<  order,  200/.,  and  place  it  to  the  account  of  the  Tork  Buildings 
*•  Company,  for  value  received,  as  per  advice.**  Mr.  Bi/bop  ac- 
cepted the  bill  generally,  viz.  "  Accepted,  J.  Bijbop!*  The  quef- 
tion  was,  whether  this  general  acceptance  (hould  charge  Bijbop 
in  his  own  right  ?  It  was  faved  for  the  judgment  of  the  cpurt, 
after  a  verdid  at  nijprius  for  the  plaintiff;  and  it  was  rrfolved  by 
the  Court  that  he  wts  perfonally  liable. 

it  is  alfo  faid,  (v)  "  that  if  a  fervant  makes  a  written  undertaking 

In  this  form  :  "  Memorandum^  that  I  have  received  of  J.  S.  to  Ao 

ufe  of  my  mailer,  the  fum  of  ^o/.,  to  be  paid  at  Michaelmas  foU 

.  liwing."    The  fervant  is  liable  hereby ;  for  though  in  the  mcmo^ 

4'  Wndum  it  is  faid  tb  be  to  the  ufe  of  his  mafter,  yet  the  payment 

f '"'  being  indefinite,  muft  be  underftood  to  he  by  him  who  fealed 

the  bill :  but  if  it  had  expreffed  to  be  repaid  by  his  maftcr,  tha^ 

the  fervant  would  not  have  been  Ibble." 

i 

(tt)  2  Kel.  136.^/.  u6.t  Barnard.  K.  B.  jJto.i.  C,  S^ra.gss-  S.  C 
(«)  Talbotv.  Godbglt^rW«.  137.   X  J5>/.  .138.      But  fee  Free  Chan. 

Aad 
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And  in  die  cafe  of  Jppleton  ▼.  Binhs^  (w)  which  was  an  a£lion 
ci  covenant  upon  articles  of  agreement  between  the  plaintiff  on  the 
one  part,  and  the  defendant,  by  tht  name  and  defcrlption  of  T.  Binks, 
j^  t^c.  {for  and  on  the  part  and  behalf  of  Lord  Vifcouni  Rokeby^)  of 
die  other  part }  whereby  the  defendant  for  himfelf  his  heirs^  &c. 
m  heha^of  ihefaid  Lord  ReUkji  covenanted  with  the  plaintifF  that 
the  fud  Lord  Roheby  (hould  pay  a  certain  fum  of  money  to  the 
plaintifF^  in  confiderat:on  of  the  conveyance  in  fee  of  ceruin  pre- 
mifes^  &€• 

On  the  part  of  the  defendant  it  was  contended,  that  the  a£lion 
did  not  lie  againft  him,  upon  articles  defcribing  him  to  be  merely 
agent  for  another.  But  the  Court  faid,  ^  that  it  was  impoflible 
to  contend  that  where  one  covenants  for  another,  he  is  not  to  be 
bound  by  it ;  the  covenant  being  in  his  own  name,  <<  for  himfelf^ 
his  faeirs^**  &c.  There  was  nothing  unufual  or  inconfiftent  in  the 
nature  of  the  thing,  that  one  (hould  covenant  to  another  that  a 
third  perfon  (hould  do  a  certain  thing,  as  that  he  (hould  go  to 
Rwne.  The  party  to  whom  the  covenant  is  made  may  prefer  the 
fecurity  of  the  covenantor  to  that  of  his  principal.  Here  the  de^ 
fcnd^t  covenants  forhimfelf,  not  in  the  name  of  his  principal^  and 
puts  hit  own  feal  to  it.  There  is  nothing  againft  bw  in  it,  if  he 
will  bind  himfelf  fox  his  principal.  He  probably  confented.to  it 
upon  «n  indemnity." 


4.  Of  Sales ^  i^c,  on  a  del  credere  Commiffion. 

Del  credere  \%  an  Italian  mercantile  phrafe,  (*)  and  fignifies  a  par* 

rical«r  kind  of  credit  or  xefponfibility,  and  when  anclied  to  the 

iatatiDn  of  a  faAor,  it  is  nnderflood  in  the  following  fen(e :  a 

faAtfr  ^hoYoit general ^itts  to  dafpofe  of  goods  for  hisprincipal^ 

and,  in  coniideration  of  being  paid  an  additional  commiffion,  {a) 

a&a  in  nature  of  an  infurer  to  hira,  by  taking  upon  hnnfelf  the 

rifk  of  bad  debts ;  and  thereby,  making  himfelf  abfilutelj  liable,  in 

the  firft  inftancc,  for  the  payment  of  the  price  of  fuch  goods,  in 

the  fame  manner  as  if  he  were  himfelf  th^  purchafer^  and  was 

debited  for  them  by  the  principal  as  fuch.  (y) 
.     i 

(w)  5  Eafi  Rep.  148.  *  Vide  6  Bro,  P.  C.  187.  ocL  sd. 

{x)  The  del  crcdcrc  commiffiQn  it  njually  \\  or  i  per  cent,  in  addition  to 
the  cufiomao  (ommifjlonfor  JelUng^  fcftf.  (y  J  Vidt  I  Term  Rep   1 1  a. 

•  Thui, 
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Thus>  in  the  cafe  of  Mackenzie  and  another  v,  &^//,  (a)  wbere 
a  fa^or,  under  a  commiflion  del  cnderij  fold  goods  and  took  ac^ 
cepted  bills  from  the  purcbafers,  which  he  indorfed  to  a  banker 
at  the  place  of  fale,  and  received  the  banker's  bill,  (payable  to  the 
fador's  order)  on  a  houfc  in  London.  This  laft  bill  the  faftor  in- 
dorfed  and  tranfmitted  to  his  principal,  who  got  the  fame*accepted^ 
but  the  acceptor  and  drawer  aftc:rw.irds  failed.  It  was'  held«  that 
the  fador  was  anfwerable  for  the  amount  of  the  bill ;  being  per- 
fonally  liable,  under  his  commiflion  del  credere ^  to  fatisfy  his  pria« 
cipal  the  price  of  the  goods  fold. 


5»  Of  Saks t  tsfc   by  AuHioneeri. 

An  au6lioneer  employed  to  fell  the  goods  of  a  third  perfoa  \xf 
Hudiojn,  may  maintain  an  a£liOn  in  his  own  dame,  for  goods  fold 
and  delivered  againil  a  buyer,  though  the  fale  be  at  the  houfe  of 
fuch  third  perfou,  and  the  goods  known  to  be  that  perfon's  pro- 
perty. 

* 

11m<:«  in  the  cafe  of  Williams  v,  MUlingtonj  {a)  which  was  an 
ad  ion  of  ajfumfftt  for  goods  fold  and  delivered,  and  money  paid* 
The  plaintiff  was  an  audioneer,  and  employed  by  one  Crown 
to  fell  his  goods  by  au£tion  ;  the  fale  was  at  the  houfe  of  Crown, 
and  the  goods  were  known  to  be  his  property ;  the  defendant 
bought  goods  to  the  amount  of  7/.  9/.  6d.  and  after  packing  then! 
in  a  cart»  which  he  had  prepared  ready  at  the  door,  paid  the 
plaintiffs/.  4/.  6d*  in  cafli,  and  put  a  receipt  into  his  handforfive 
guin;^as,  as  for  a  debt  due  from  Crown  to  the  defendant.  While 
the  plaintiff  wfts  hefitating  about  the  propriety  of  taking  the  re* 
ceipt  in  pajment,  the  defendant  drove  off  the^cart  with  the  goods^ 
Afterwards,  the  plaintiff  being  called  upon  by  Crown^  paid  to  him 
(who  refufed  to  accept  the  receipt)  the  whole  fum  for  which  the 
goo4s  were  fold  to  the  defendant,  and  brought  this  adiofi  to  ro* 
cover  the  five  guineas,  in  lieu  of  which  the  receipt  was  offered. 

The  queftion  was,  whether  the  zOCiqiA  was  properly  brought  in 
the  name  of  the  audiioneer  ? 

Lord  Loughborough,  Ch.  J.  fald,  <<  This  cafe  arifes  on  circuxii- 
(lances  which,  do  not  often  hap^n }  the  defendant  having  prafiifed 
a  trick  upon  the  plaintiff  by  driving  off  the  goods  in  a  cart,  and  at 

(*)  6  Sn  P.  C.  if.. Ht.id.        («}  t  ti. Bl. ti. 
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the. fame  time  holdbg  out  the  money  in  fight,  together  with  the 
paper  containing  a  receipt  for  the  debt  due  from  Cronvn^  the 
owner.  Though  the  defendant  (ha}l  not  be  fufFered  to  avail  him* 
felf  of  fuch  condu£t,  yet  I  entertain  no  fort  of  doubt  on  the  gene- 
ral queftion,  being  extremely  clear  that  an  audiioneer  has  a  pof- 
feillon,  coupled  with  an  intereft,  ta  goods  which  he  is  employed  to 
fdl,  not  a  bare  cuftody  like  a  fervant  or  ihopman.  There  is  no 
difference  whether  the  fale  be  on  the  p:emifes  of  the  owner,  or  in  a 
public  audion-room  ;  for  on  the  premifes  of  the  owner  an  a£lual 
pofieflaon  is  given  to  the  aa£lioneer  and  his  fervants  by  the  owner, 
not  merely  an  authority  to  fell.  I  have  faid  a  pofieiTion  coupled 
wtdi  an  intereft  ;  but  an  au£lioneer  has  alfo  a  fpecial  prc^erty  in 


htm,  with  a  HenJpr  tlie  charges  of  the  f Je,  the  commii&on,  yd 
the  auflion-jM^SiKhich  he  is  bound  to  pay.    In  the  common 
coorfe  of  audim,  there  is  no  delivery  widiout  aftual  payment ; 
*  if  it  be  other«ife,  the  auftioneer  gives  credit  to  the  vendee,  en* 

tirely  at  bis  own  riik.  Though  he  is  like  a  faftor,  therefore,  in 
fome  inftances,  in  others  the  cafe  is  (Ironger  with  him  thanlvith  a 
fafior,  fince  the  law  impofes  the  payment  of  a  duty  on  him, 
and  the  credit  in  cafe  of  a  deliv^ery,  without  the  recompence  of  a 
commiffion  del  credere*  It  is  not  a  true  pofition  that  two  perfons 
cannot  bring  feparate  a£iions  for  the  fame  caufe  :  the  carrier  and 
the  owner  of  goods  may  each  bring  aAions  on  a  tort ;  the  fa£tor 
and  owner  may  each  have  anions  on  a  contrad.  I  am  therefore, 
upon  the  whole,  decidedly  of  opinion,  that  this  aflion  may  well 
be  maintained.  The  other  Judges  concurring,  judgment'  Was 
given  for  the  plaintiff. 

Upon  the  fame  principle  an  riuAionecr  Is  perfonally  liable  to  be 
faed  for  the  recovery  of  the  depoCt  money,  wher;  ^  valid  title  can- 
cot  be  made  to  a  purchafcr.  ^» 

Thus,  in  the  cafe  of  Burroughs.  Skinner. {b)  The  defendant 
was  ati  auctioneer ;  and,  in  that  character,  had  fold  to  the  plaintiff 
an  intcreft  in  land,  for  which  the  plaintiff  had  paid  him  adepoGt 
of  50/.;  but,  upon  an  objection  to  the  title,  and  the  want  of  dif- 
clofure  of  certain  circumftances  which  ought  to  have  been  dif* 
clofed  at  the  time  of  the  bidding,  the  plaintiff  (the  purchalier)  de- 
clined going  on  with  the  contrail ;  and,  in  the  opinion  of  the 
Court,  (he  had  fufHci^nt  reafon  for  fo  doing.     She  therefore  re- 

{h)  5  Bur.  3639. 
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Quired  the  auftionccr  to  pay  her  back  her  dcpoGt  of  50A ;  the 
auftioncer  rcfufcd ;  whereupon  the  bidder  brought  this  aaion 
againft  him  to  recover  it.  The  audioneer  paid  8/.  into  court  r 
the  caufe  was  tried*  and  the  plaintiff  obtained  a  verdid.  The 
au£lioneer  moved  for  a  new  trial }  and  had  a  rule  to  ihow  caufe. 

But,  upon  (howing  caufe,  the  Court  were  clear  that  the  adioit 
lay  againft  the  audioneer.  They  faid,  *«  The  money  does  not 
appear  to  have  been  paid  over  by  him  to  his  principal :  but  if  it 
had  been  fo,  yet  the  objedion  appears  to  have  been  made  before 
\t  either  was  or  ought  to  haw,  been  fo  paid  over.  He  was  a  ftake<« 
holder^  a  mere  depofitary  of  the  50/.,  and  ought  not  to  have  parted 
wkh  it  till  fuch  rime  as  the  fale  ihould  be  €ni{hed  and  com« 
pleted,  and  it  (hould  appear  in  the  event  to  whom  it  properly  be* 
longed.'*  They  alfo  thought  that  the  au£tioneer  had  acknowledged 
htmfelf  to  be  liable  to  the  adion  by  paying  money  into  court.  * 

The  rule  was  therefore  difcharged,  and  the  plainufF  had  jiidg« 
ment. 

So>  where  an  auctioneer  employed  to  fell  fixtures,  has  notice 
that  they  do  not  belong  to  his  principal,  and  he,  notwithftanding, 
proceeds  to  fell  them,  he  is  perfonally  liable  to  die  real  owner  in  aa 
a£tion  oiajfum^it  for  the  produce  of  the  fale.  (c) 

So,  where  an  auftiAneerdoes  not  difclofe  the  name  of  his  prin* 
cipaljit  the  time  of  the  fale,  and  the  contra£l  is  not  completed,  he 
is  perfonally  liable  to  an  adlion  of  damages. 

Thus,  in  the  cafe  of  Hanfm  v.  Roberdeau^  (</)•  The  plainriff 
bad  bought  a  poft  obit  bond  at  an  audion»  where  the  defendant  -J 

tfXxA,  as  auctioneer,  and  the  bond  not  being  affigned  within  the  «  1 

time  agreed  upon  by  the  conditions  of  fale,  the  plaintiff  brought 
the  prefent  a£lion  of  afum^t  againft  the  au&ioneer.  ^ 

The  name  of  the  principal  was  not  mentioned  at  the  time  of  the  j^ 

£ile,  and  one  of  the  conditions  was,  that  25/.  per  cent,  (hould  be 
paid  as  a  depofit ;  but  although  the  plaintiff  was  to  give  645/.  for 
the  bondy  only  50A  was  paid  down,  which  it  was  proved  the  de- 
fendant agreed  to  accept  as  a  dcpofit« 

• 

Two  obje£Hons  were  taken  by  the  defendant's  counfel;.ift^^ 
that  the  agreement  was  not  complied  with  on  the  part  of  thif.  *r/ 

(f)  Hardacrc  v.  Stewart, 5  Ejp.  Rep.  103.     [d)Peah'iCaf.  N.P.  I2^\ 
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plaintiff}  the  whole  depofit  money  not  being  paid ;  idly,  that  the 
principal)  and  not  the  auctioneer,  was  liable  to  an  aflion. 

Lord  Kenjorti  Ch.  J.  faid,  <<  The  defendant,  after  having  agreed 
to  take  50/.  for  the  depofit,  cannot  obje£l  that  too  little  was 
paid*  And  though  where  an  audiofleer  names  his  principal,  it  it 
not  proper  that  he  fliould  be  liable  to  an  a£lton,  yet  it  is  a  very 
different  cafe  when  the  auctioneer  fells  the  commodity  without 
£iying  on  whofe  behalf  he  fells  it ;  in  fuch  a  cafe  th<^  purchafer 
is  indtled  to  look  to  him  perfonally  for  the  completion  of  the  con«  . 
traa.* 

An  aCtion  does  not  lie  againft  an  audioneer,  at  the  fuit  of 
his  employer,  for  felling  goods  at  the  higeft  price  bid  for  them^ 
under  the  ufual  conditions  of  fale,  'though  he  might  have  had  the 
owner's  exprefs  directions  not  to  let  them  go  under  a  larger  fum 
named.  He  would,  however,  be  liablci  if  the  owner  had  di- 
rected him  to  fit  the  goods  up  at  a  particular  price,  and  not 
lower. 

Thus,    In   the  cafe  of  Bexwell  v.  Chrjftie^  {e)  which  was  an 
aCtionon  the  cafe  againft  the  defendant  (an  auctioneer)  for  negli« 
gcntly  felling  the  plaintiff's  gelding,  which  he  had  direClions  not 
to  let  go  under  15/.,  for  a  lefs  fum,  viz.  ,61.  i6s,  6d.  contrary  to 
fuch  directions.     The  conditions  of  fale  were,  "  That   the  goods 
ihould  be  fold  to  the  beft  bidder.**  Lord  Mansfield^  faid  :  «  There  is 
no  exprefs  undertaking  on  the  part  of  the  defendant,  nor  is  it  a  di- 
rection that  there  (hould  be  no  bidding  under  15/.  which  might  be 
fiiir  :  but  the  direction  given  to  the  defendant  is,  "  Not  to  let  thp 
horfe  go  under  15/.  ;*•  which  implies  there  might  be  a  bidding 
under  that  fum.    The  queftion  then  is,  whether  the  owner  Can 
privately  employ  another  perfon  to  bid  for  him.     The  bafis  of 
'  all  dealings  ought  to  hz  good  faith  \  fo,  more  efpecially  in  thefp 
.  tranfaCtions,   where  the  public  are  brought  together  upon  a  confi- 
^lence  that'  the  articles  fet  up  to  fale  will  be  difpofed  of  to  the 
higheft  real  bidder :  that  could  never  be  the  cafe,  if  the  owner  might 
Secretly  and  privately  inhance  the  price,  by  a  perfon  employed  fox 
fbat  pntpofe^  yet  tricks  and  praAices  of  this  kind  daily  increafe^ 
«  and  grow  fo  frequent,  that  good  men  give  into  the  ways  of  the 
;#  "liad  and  diflioneft  in  their  own  defence.     An  owner  of  goods  fet  up 
-  *to  £ile  at  an  auClion  never  yet  bid  in  the  room  for  himfelf.    tf 


•» 
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fuch  a  pra£tice  were  allowed,  no  one  would  bid.    It  is  a  fratt4 
upon  the  fale»  and  upon  the  public.  The  difallowing  it  is  no  hard* 
fliip  upon  the  owner.     For  if  he  is  unwilling  his  goods  (hould  go 
at  an  under  pricei  he  may  order  them  to  be  fet  up  at  bis  own 
price,    and  not  lower :    fuch  a  dire£lion  would  be  fair :  or  he 
might  do  as  was  done  by  Lord  Afbhurnham^  who  fold  a  large  e£- 
tate  by  auction  ;    he  had  inferted  in  the  conditions  of  (ale,  that  he 
himfelf  mighc  bid  once  in  the  courfe  of  the  £ile :  and  he  bid  at  once 
J  5  or  20,coo/.  Such  a  condition  is  fair ;  becaufe  the  public  are  thes 
I  apprifed,  an3  know  upon  what  terms  they  bid.  In  HoUand  it  b  the 
I  pra£tice  to  bid  downwards.    Therefore,  upon  full  confidcration,  I 
am  of  opinion,  that  a  bidding  for  the  owner  in  the  gianner  contend- 
ed for,  and  agreeable;  to  the  direAions  given  in  this  cafe,  would 
have  been  a  fraud  upon  tl>e  fale  :  and  confequently,  that  this  adioa 
againft  the  defendant  as  au£tioneer,  cannot  be  maintained.'* .  The 
edier  judges  were  of  the  fame  opinion* 

An  au£lioneer  having  fold  an  eftate,  received  a  depoCt  of  the 
purchafer  \  but  the  title  being  difcovered  to  be  defeflive,  an  aflion 
was  brought  againft  him  to  recover  back  the  amount  of  the  de* 
poCt,  which  he  accordingly  paidf  together  with  the  cods  of  the 
aQion  :  it  was  ruled,  (/")  that  the  audioneer  could  not  recover 
the  amount  of  the  cods  ;igain{l  his  principal  in  an  a£tion  of  indtbi^ 
tatus  ajfiimfftty  for  money  paid  j   but  Ihould  declare  fpecially. 

So,  where  an  auQioncer  was  employed  to  fell  an  eftate,  the 
loweft  price  of  which  was  fixed  by  the  owner,  and  written  .down 
by  him  on  a  piece  of  piper,  which  was  put  under  a  candleftick  at 
the  time  of  fale,  with  the  privity  of  the  auftioneer,  but  not  figned 
by  the  owner,  nor  any  notice  in  writing  given  to  the  aui^ioneer  of 
the  price  fo  fet  down,  nor  bad  the  audioneer  given  the  previous 
notice  of  the  fale  to  the  collector  of  the  duty^  as  required  by  the 
a6s  of  the  19  Geo.  III.  c.  56.  and  28  Geo.  III.  c.  37.:  but  be- 
ing aflced  at  the  fale  w^hether  he  had  taken  the  proper  precauiions 
to  avoid  the  duty  in  cafe  there  were  no  fale,  he  faid,  that  it  wst 
his  mode  to  fix  a  price  under  the  candleftick,  and  if  the  bidding 
did  not  come  up  to  that  price,  it  was  no  fale  or  duty :  In  point  of 
H€i  there  was  no  fale.  ^Tht  duty,  however,  did  attach  in  coa*. 
firqucncs  of  the  auflioneer  not  having  taken  the  precautions  re« 

(/)  Spurrier  v.  Eldcrton,  y  EJ^.  Rgp,  i) 
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quired  of  the  owner  by  the  ftatutes  under  fuch  circumftance^, 
and  the  auAioneer  was  fued  for  the  duty  on  his  bond  to  the  Crowil^ 
and  compelled  to  pay  it :  the  Court  of  Kings  Bench  {g)  decided 
that  the  au£iioneer  could  not  recover  it  Over  againft  the  owners^ 
he  having  warranted  that  proper  precautions  had  been  taken  to 
prevent  the  duty  attaching  in  the  event }  though  both  parties  were 
miftaken  in  the  law. 


.6.  Of  ContraSs  and  Agreements  beMeen  Principal^  Pa^of, 

and  Agent  inter  fe :    And  of  their  refpeRive  Rights  and 

Remedies  J  &c.     And-.  Fir(l^^of  a  FaSlor  or  /Igent^s  lia^ 

bility  on  a  Promije  to"  Indemnify  his  Principal  upon  a  Re-^ 
fale  of  Goods y  &c. 

Where  a  broker  buys  goods  for  KIs  principal,  and  agrees  for  a 
cettain  per  centage  to  indemnify  him  from  any  lofs  on  the  re-fale  of 
them ;  if  the  principal  has  a  fair  opportunity  of  felling  the  goods 
td  advantage,  but  negle6!8  it,  the  broker  is  difcharged,  though  the 
prmcipal  afterwards  fells  them  at  a  lofs. 

Thus,  in  the  cafe  of  Curry  y,  Eden/or ^  {b)  where  it  appeared  that 
•  the  plaintiiF,  through  the   medium  of  the  defendant,  his  broker^ 
had  made  two  purchafes  of  cotton,  the  one  of  50  bags  from  Bat^ 
man^  the  other  of  40  bags  from  Entwijle :   and  the  defendant  en- 
gaged for  \  per  cent  to  indemnify  the  plaintiff  (fom  any  lofs  on 
the  re* fale  of  them.     It  appeared  that  the  mark'et  price  of  cotton 
had  rifen  gradually  for  about  three  weeks  after  the  purchafe,   o£ 
which  advantage   the  plaintiff  did  not  avail  himfelf,  thopgh  there 
was  evidence  to  (how  that  he  was  in  the  habit  of  attending  the 
market,  but  he  watted  for  fome  weeks  longer,   when  he  re-fold 
them  at  a  confiderable  lofs :  to  recover  which  difference  the  prefent 
aAion  was  brought  upon  the  defendant's  contra£b  of  indemnity. 
A  verdiA  was  given  for  the  plaintiff.  But,  upon  a  motion  for  a  new 
trial,Lord  Kenyan jCii.],  faid,  **I  think,on  the  fair  conftrur^ion  of  the 
contraA  of  indemnity,  that  the  defendant  is  difcharged  under  the 
ctrcuinftances  which  have  happened  \  for  the  fair  import  of  the  con- 

Cf }  C'PP  V*  Tppham,  6  Ea/t  Rep,  39a.         {b)  3  Term  Rep.  524* 
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trad  is,  that  the  defendant  (hould  guai^ntee  to  the  plaintiff  that 
he  {hould  be  enabled  to  make  a  profit  of  the  cotton ;  and  there 
was  evidence  tolhow  that  there  had  been  a  gradual  rife  in  the 
market  for  three  weeks  afterwards,  during  which  time  the  plain* 
tiff  might  have  made  confiderable  profits  if  he  had  chofen  to  avail 
himfelf  of  the  opportunity.  And  having  loft  that  opportunity,  I' 
think,  he  cannot  now  have  recourfe  to  the  defendant.  If  the  agree- 
ment had  been  that  the  defendant  was  bound  to  give  the  plaintiff 
information  refpeding  the  time  when  thefe  goods  could  be  re-fold 
to  the  greateft  advantage,  there  would  have  been  fome  ground  for 
the  plaintiff's  argument :  but  that  was  not  neceffary ;  and,  indeed^ 
it  appears  that  the  plaintiff  muft  have  been  fully  apprifed  of  the 
gradual  rife  of  the  market,  as  he  was  in  the  habit  of  attending  it. 
If  this  were  not  fuflicient  to  fatiify  the  contra£l  of  indemnity,  no 
other  lin^  could  be  drawn.  Therefore  I  am  of  opinion  that  there 
fliould  be  a  new  trial/' 

BulUr^  J.  "  The  meaning  of  the  guarantee  feems  to  me  tob« 
thb, '  I  will  engage  (faid  the  defendant)  that  you  jf^  fell  the  cot« 
tonsfor  as  much  as^you  gave  for  them/  That  is  the  full  extent  of 
the  contrail :  if  fo,  it  remains  to  be  inquired  whether  the  plaintiff 
could  have  fold  the  goods  at  an  advanced  price,  and  whether  ov 
not  he  has  been  guilty  of  negligence  in  not  having  fo  done.  There 
is  no  doubt  upon  the  evidence  but  that  he  n^ight  have  re-fold 
them  2X  a  confiderable  advance.  But  it  is  obje£ted  that  it  does 
not  appear  that  the  plaintiff  knew  of  the  rife  of  the  market,  and 
that  the  defendant  was  bound  to  give  him  notice  of  it.  To  this  it 
may  be  anfwered,  that  the  plaintiff,  having  engaged  in  a  mercan-^ 
tile  tranfa6lion,  and  having  fpeculated  on  the  rife  and  fall  of  the 
market, .  was  bound  to  take  notice  of  the  true  ftate  of  it.  la 
fuch  a  cafe  as  this,  where  there  was  a  continued  advance  in  th# 
price  for  three  weeks,  it  was  not  neceffary  for  the  defendant  to 
call  on  the  plaintiff  to  re-fell  the  goods.  If  indeed  there  had 
been  a  fuddcn  rife  in  the  market  for  a  few  hours,  or  for  one  .morn- 
ing, and  that  was  known  to  the  defendant  and  not  to  the  plain«t 
tiff,  the  former  would  not  have  been  difcharged,  unlefs  he  had 
informed  the  latter  who « then  negle£led  to  take  advantage  of  it^ 
But  here  it  is  clear,  upon  the  evidence,  that  the  plaintiff  might  have 
made  fome  gains  if  he  had  chofen  to  avail  himfelf  of  tlie  opportu^ 
nity.  He  neglefled,  however,  to  take  that  opportunity,  and 
chofe  to  fpeculate  ftill  furtberi  but  that  be  could  not  do  at  the  de- 

fendant*« 
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fendant*8  rifk ;  f cnt  if  he  might  hare  profited  bjr  a  re-falp  of 
goods  and  did  not,  that  is  fufficient  to  difcharge  the  defendant* 
A  new  trial  was  according]]^  granted. 


2d*  Of  the  Remedy  againji  a  Fa£lor  or  Agent  for 
notAawntingy  and  for  NegUgencey^c^ 

Where  goods  are  delivered  to  a  FaAar  or  agent  to  be  fold  and 
difpofed  of  for  his  principal}  the  law  implies  a  promife  on  the  part 
of  the  fador  that  he  will  render  an  account  of  them  whenever 
called  opon  by  the  principal :  Bat  if  he  refnfe  to  account^  he  is 
liable  to  an  a£tiotf  of  mffumpfit  for  the  breach  of  his  implied  pro- 
mife. (i)  If,  however,  there  be  a  long  and  intricate  account  be- 
tween the  principal  and  hisfador,  the  proper  remedy  is  by  adiion 
of  acequnt^  wherein  auditors  are  appointed  by  the  court  to  infped 
'  and  examine  the  accounts  of  the  parties,  and  to  make  all  juft  al- 
lowances, th) 

So,  where  a  fador  er  agent  has  actually  received  money  on     \ 
account  bf  his  principal  and  refufes  to  pay  it  over,  an  a£lion  of 
indibiiatus  ajfumfjit  lies  agaxnft  him  for  fo  much  money  had   and 
received.  (/) 

So,  where  A.  appointed  B«  his  deputy  to  an  office  ;  and  it  w^ 
agreed  that  B.  ihould  account  with  A.  for  all  fees,  &c  occmrtEng  U 
the  tMe  pf  fees  hehnging  to  futh  effice^  and  pay  him  three«fonrth 
parts  thereof,  and  retain  the  other  fourth  part  for  his  trouble. 
Certain  fees  were  received  by  B.  which  he  iinfifted  upon  being 
folely  entitled  to,«becaufe  they  were  net  contained  in  tie  table  \  but  it 
was  held,  (m)  that  B.  ihould  account  with  A.  for  all  fees  afcertatned 
by  the  table,  according '  to  the  table ;  and  for  all  fees  not  men* 
tioned  therein,  according  to  his  receipts,  and  pay  over  three- 
fourths  of  the  whole  to  A. 

(1)  See  I  Salh.  9.   Carth.  89.  S.  C.  where  ihepromfe  was  ezprefii.  But  , 
mSknu  are  mwfre^aentiy  hrwgbi  aPon  implied  premifet  aaly* 

(i)  IS  Moa.  sij.  Godfrey  v.  Saunders,  3  HTUt,  94. 1  j 7.  £ae.  Jhr,  tit. 
Accompt. 

(/)  2  Sh^.  301. //.  197.  a  Mod.  263.  Com»  Dig.  tit»  AGtion  of  Af* 
fumpfit.  ji.u 

im)  Machenv.  Stanyon,!  Bro.P.C.  133. 8«c«/.  Suaifi  Bulftrodc  v* 
,    buro,.  a  Stra.  1017.  S%  P. 
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Wc  wt  now  tp  copfider  in  what  cafea  a  fador  or  agent  is  an* 
fwerable  to  his  principal  for  negled  of  duty. 

^  If  a  merchant  direfts  his  faftoT  ercorrcfpondent  to  infure,  aad 

lk^f*^AH  be  negleds  doing  f0|  he  is  liable  to  ap^  aAion  for  this  ncgle&c^ 

dutjTt 

Thus,  in  the  cafe  of  ^rniih  v.  Lafcelles^  {n)  which  was  an  ae« 
tion  on  the  cafe  for  neg1e6)ing  to  make  an  infurance  on  the  freight 
of  goods  (hipped  from  Dominica  to  London.  The  faQs  were,  that 
the  plaintiff,  being  indebted  to  the  defendant  in  850/.  in  February 
1785  mortgaged  to  him  his  intereft  in  the  goods  and  freight,  by 
w;fy  of  fecurity ;  in  which  mortgage  was  contained  a  provifo,  that 
the  deed  fliould  be  void  in  cafe  of  paymeht  xtrAuguft  1 785.  In 
July  1785,  the  plaintiiFin  a  letter  incloGng  the  bills  of  lading,  dc» 
fired  the  defendant  to  procure  an  infurance  on'  the  goods  and 
freight,  which  letter  could  npt  have  been  received  before  the 
Riortgage  became  abfolute.  The  defendant  did  caufe  infurance 
to  be  made  on  the  goods,  though  not  on  the  freight.  At  the 
Jrial,  proof  was  given  of  a  letter  having  been  received  by  the  dcr 
fcndant  from  the  plaintiff,' but  ;t  di^  not  appear  whether  it  WM 
^e  letter  in  jc^ueftipi;, 

A  verdiA  having  been  found  for  the  plaintiff,  a  motion  was 
made  to  fet  afide  the  verdiA ;  but  the  court  refufed  the  rale,  and 
Jield,  that  the  plaintiff  was  entitled  tp  recover.  J?^//^,  J.  faid, 
f<  It  is  now  fettled  ;is  cjcar  Jaw,  that  there  are  three  inftances  in 
whigh  fuch  an  order  to  infpre  mud  be  obeyed.  Firft,  'where 
*  %  merchant  abroad  has  effeds  in  the  hands  of  his  correfpondent 
^ere,  he  has  a  right  to  expefl  that  he  will  obey  an  order  to  infurq^ 
))ecaufe  he  i?  entitled  to  call  his  money  out  of  the  other's  hands 
when  and  in  what  manner  he  pleafes.  The  fecond  clafi;  ofxafes 
iS|  where  the  pierchanf  abroad  has  no  effeds  in  the  hands  of  liia 
corrcfpondent,  yet  if  the  cpurfe  of  dealing  between  them  he 
fuch,  that  the  one  has  been  ufed  to  fend  orders  for  infurance,  and 
the  other  to  comply  with  them,  the  former  has  a  right  to  ezpe^ 
that  his  order?  for  infurance  will  (till  be  obeyedi  unlefs  the  latter 
give  him  notice  to  difcontinue  that  courfe  of  dealing.  Thirdly, 
|f  the  fperchant  abroad  fend  bills  of  lading  to  his  corrcfpondent 

(»)  2  Term  Rejf,  187.  ScealJbDdzncjv.  S^oddart,  i  TermRe^tt.  S.P. 
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liae,  he  may  engraft  on  them  an  order  to  hifure,  as  the  implied 
condition  on  which  the  bills  of  lading  (hall  be  acsepted,  which 
the  other  muft  obey  if  he  accept  them,  for  it  is  one  entire  tranfac- 
tion.  It  is  true,  as  it  has  been  obfervcd,  that  unlefs  fomething  has 
been  held  ont  by  the  perfon  here  to  induce  the  other  to  think  that 
he  will  procure  infurance,  he  (hall  not  be  compelled  to  infure.^ 
But  if  the  commiflion  from  the  merchant  abroad  confift  of  two 
parts,  the  one  to  accept  the  biil-of  lading  the  other  to  caufe  aq 
infurancc  to  be  madcj  the  corrcfpondent  here  cannot  accept  it  in 
partj  and  reje£l  it  as  to  the  reft.  '  If  fuch  be  the  law  on  this  fub- 
je£lj  the  fa£l  in  this  cafe  is  destr ;  for^  with  regard  to  the  letter, 
there  is  no  pretence  for  laying,  that  any  other  was  received  by 
the  defendant  from  the  plaintiff,  but  that  containing  the  order  of 
iafurance,  and  the  jury  have  fo  found  it. 

So,  where  a  merchant  here  had  accepted  an  order  for  tnfurance, 
and  limited  the  broker  to  too  fmall  a  premium,  in  confequence  of 
which  no  infurance  could  be  procured  \  the  court  held,  that  the 
merchant  was  liable  to  make  good  the  lofs  to  his  corrcfpon^ 
dent.  (0) 

So,  where  a  merchant  direfts  his  factor  (/)  or  correfpondent 
to  infure,  and  he  charges  him  with  it  as  if  done,  and  a  lofs  hap- 
pens ;  he  (hall  be  charged  as  infurer  :  but  if  the  faSor  employs 
an  agent,  this  equity  will  not  extend  to  that  agent. 

But,  if  an  agent,  to  whom  orders  to  infure  are  fent,  does  what 
is  uiual  to  get  the  infurance  made,  that  is  fuf&cient ;  {q)  bocaufe 
he  18  no  infurer,  and  is  not  obliged  to  fj^et  infurance  at  all  events. 
Thus,  if  he  fend  to  I/sj^'s,  and  the  underwriters  refufe  to  take  the 
rifk  at  any  premium ;  and  he  afterwards  fend  to  get  infurance 
done  at  NinvcaflU^  he  has  done  his  duty,  and  can  never  afterwards 
be  charged  in  this  a£lion  ;  more  efpecially  if  the  plaintiff  adopt 
and  approve  his  aAs. 

And  in  order  to  maintain  an  a£kton  on  the  cafe  againft  an  agent 
for  negligence,  the  principal  muft  (how,  that  the  agent  was  guilty 
cither  of  a  breach  oipofitivt  orders^  grofs  mgliginci^  or  fraud. 

{0)  Wallace  V.  Tcllfair,  2  Term,  Rtp.  188.  n.  a^ 

U)  Tickd  «.  Short,  s  Fe%,  339. 

(q)  Smith  v.  Cologan,  a  Term  Rip*  188.  «.  #• 

8  i^  Tkusy 
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Tbu8^  in  the  cafe  of  Mopre  ▼.  Mwrgue^  (r)  which  was  an  adioxf 
brought  by  the  plaintiff^  who  was  a  merchant  at  AHcant^  againft 
the  defendant}  his  agent  in  London^  for  mifbehaviour,  in  not  in- 
furing  the  plaintiff's  goods  agreeable  to  his  dire£lions»  The 
goods  were  a  cargo  of  fruit ;  and  by  the  letters  produced  in  evi- 
dence,  it  did  not  appear  that  the  plaintiff  had  given  the  defendant 
any  particular  diredions  how  or  with  whom  to  infure ;  but  only 
generally >  to  infure  the  cargo.  Th&«defendant  infared  with  the 
London  AJfuranct  Office^  who,  in  policies  upon  fruitj  aljsrays  put  in 
an  exception^  '<  free  from  particular  average."  This  policy  wa» 
made  therefore  with  that  exception.  The  lofs  Was  not  entirely  a 
total  lofs  ;  for  C^ugh  the  goods  were  at  firft  under  water^  fome 
were  faved  \  but  thofe  that  were  damaged  would  not  pay  the  falvage 
of  them.  Upon  the  tHal  the  jury  found  a  verdi£t  for  the  defend- 
ant ;  and  one  of  them  faid ^  the  ground  of  their  verdidl  was,  becaufe 
they  thought  he  had  a^ed  bona  fide  to  the  beft  of  his  Judgment. 

The  plaintiff^  moved  for  a  new  trial ;  but  the  court  refufed  thef 
rule.     And  Lord  Mansfield^  faid,   <<  To  maintain  this  adlion,  the 
defendant  muft  be  guilty  either  of  a  hreach  of  orders^  gf^fs. negligence^ 
QX  fraud.    Now  my  direction  to  the  jury  was  general ;  that  lif 
they  thought  there   was  grofs  negligence,  or  the  defendant  had 
afied  malijide^  they  (hould  find  for  the  plaintiff:  If,  on  the  con- 
trary, they  were  of  opinion  that  he  had  aded  bona  fide,  and  to  the 
beft  of  his  judgment,  then  they  Ihould  find  for  the  defendant,     tn 
delivering  their  verdict  they  fay,  they  did  not  think  the  defendant 
guilty  of  grofs  negligence,  or  that  he  a£led  fnaldfide :   The  court 
therefore  will  not  fay  fo.     The  plaintiff*,  if  he  pleafed,  might  have 
given  orders  to  the  defendant  not  to  infure  at  the  London  Infuranc§ 
OJice ;  but  at  fome  other  office  where  this  exception  would  not  * 
have  been  inCfted  on.     But  he  gives  no  diredipns  at  all.     There- 
fore he  left  it  to  the  difcretion  of  his  correfpondent,    who,  if  he 
meant  no  fraud,  was  at  liberty  to  cleft  between  the  underwriters. 
It  fedms  the  Exchange  AJfurance  and  the  London  AJfuranee  Office 
differ  in  the  form  of  their  policy:    but  though  the  one  runs  ariik 
which  the  other  does  not,  the  premium  is  the  fame.     There  could 
be  no  temptation  therefore  to  the  defendant  as  to  his  choice  be« 
tween  them.     If  upon  all  the  circumftances,   the  jury  had  found 
for  the  plaintiff,  it  might  have  been  a  caft  whether  the  court  would 

(r)  Cowf.  479. 

*  * 

have- 
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hzrc  granted  a  new  trial.  « A  Jorthri,  in  a  hard  afiioni  where,  as 
no  particular  orders  were  given,  there  has  otrtainly  been  no  breach 
of  orders;  where  the  ddiendant  appears^  to  have  a£ted  ^^/iJ^/U^, 
and  where  the  planitifF  has  himfelf  been  guilty  of  the  firft  omiffioii 
in  giving  no  diredions  at  all,  there  feems  to  be  no  ground  for  the 
court  to  interpofe  againft  the  defendant.  Therefore  I  am  of  opi- 
aioD  theverdidl  ought  to  ftand.** 

A  banker  in  London  receiving  bills  from  his  correfpondents 
in  the  country,  to  whom  they  had  been  indorfcd,  to  prefent  for 
payment,  is  not  guilty  of  negligence  in  giving  up  fucb  bills  to 
the  acceptor  upon  receiving  a  check  upon  a  banicejrtfor  the  amount^ 
although  it  turn  out  that  fuch  check  is  dilhonoured* 

Thus,  in  the  cafe  of  Ruffell  v.  Haniey,  (/)  where  it  appeared 
thzt  the  defendants  were  bankers  in  London  .in  correfpondence 
with  the  plaintiffs,  their  cuftomers  in  the  country  :  that  the  ImUs 
in  queftion,  which  had  been  indorfed  to  the  plaintifisin  the  courfd 
of  negotiation,  had  been  tranfmitted  by  them  to  the  defendants 
in  order  to  obtain  payment  from  the  acceptor,  who  refidoC^O* 
London^  and  to  carry  the  amount  to  the  account  of  the  plaintiffs. 
That  the  defendants  accordingly  tendered  the  bills  to  the  acceptor 
for  payment,  when  he  gave  them  a  check  upon  a  banker  in  London 
for  the  amount,  upon  the  receipt  of/which  check  they  delivered  up 
to  the  acceptor  the  biUs  in  queftion.  It  turned  out  that  the  check 
was  diflionoured,  the  pcrfon  on  inihom  it  was  drawn  having  no  ac« 
count  vrith  the  drawer.  Upon  thefe  fads,  which  were  not  diC* 
pnted,  the  plaintiffs  contended,  that  the  defendants  had  been  guilty 
v>f  negligence  in  giving  up  the  bills  for  the  check  they  had  received 
in  payment,  without  previoufly  enquiring  whether  or  not  the  check 
vould  be  honoured.  The  defendants  on  the  other  hand  infifted 
tliey  had  only  done  what  was  ufual  in  the  ordinary  courfe  of  trade 
and  bufinefs  of  bankers,  and  therefore  ought  not  to  be  anfwerabte 
for  the  event ;  and  Lord  Kenyan,  Ch.  J.  before  whom  the  caufe  was 
tried,  being  clearly  of  this  opinion,  the  ^aintifB  were  nonfuited. 

A  motiqn  was  made  to  fet  afide  the  nonfuit  upon  the  ground 
before  ftated.  But  the  court  faid,  «  We  dare  not  even  grant  « 
rule  to  ihow  caufe,  as  it  would  be  putting  the  whole  trade  of  Lon* 

(0  <  Tim  Rif.  iiJ^kw 
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don  in  fiiTp^nce  pending  it.    There  is  no  ground  to  impute  ncgli^ 
gence  to  the  defendants.** 

If  an  officer  on  foreign  fervice  fends  in  his  refignation  to  the 
4igent  of  the  regiment  for  the  fale  of  his  commiflion,  the  agent 
muft  take  care  to  feciire  to  him  the  purchafe  money.  ^ 

Thus,  in  the  cafe  of  Sturdy  v.  Rofsy  {t)  which  was  an  a£Bon  of 
ifffun^t  for  money  liad  and  recei^d.  The  a£^ion  was  brought  bj 
the  plaintiff,  who  had  been  an  enfign  in  the  54th  regiment  of  foot, 
to  recover  from  the  defendant,  who  was  agent  to  the  regiment,  the 
lum  of  400/.  and  intereft,  being  tbe  amount  of  the  fate  of  his  com« 
mtffion,  on  quitting  the  regiment. 

For  the  plaintiff,  it  was  proved,  that  he  being  abfent  in  America^ 
dmig  duty  with  the  regiment,  had  tranfmitted  to  the  defendant, 
as  agent  of  the  regiment,  his  refignation. 

On  the  other  fide^  it  was  proved,  that  this  refignation  is  delivered 
to  the  colonel  of  the  regiment,  who  accepts  it,  and  fends  in  with 
it  to  the  warofllce  a  recommendation  of  the  fucceflbr  \  but  it  was 
li^piin  evidence,  that  no  commiffion  is  made  out  for  the  fuccef- 
for,  without  a  certificate  that  the  money  is  lodged  for  the  purpofc 
of  the  purchafe. 

The  money  had  in  fa£l  been  paid  to  one  Cuthbtrty  who  had 
1»een  in  the  fervice  uf  the  defendant,  and  who,  the  plaintiff  con- 
tended, was  fo  at  the  time  of  the  money  paid ;  but  the  defendant 
relied,  that  after  the  refignation  was  handed  over  by  him  to  the  co- 
lonel, his  refponfibility  was  at  an  end ;  and  in  the  prefent  in{lance» 
Cutbberi  having  been  the  private  agent  of  the  colonel,  it  was  fur- 
ther relied,  that  the  money  had  been  paid  to  him  in  that  capacity  \ 
fo  that  if  any  perfon  was  liable  it  was  the  colonel.  Cuthbtrt  bad 
died  infilvira* 

An  ;Mrmy  agent  alfo  gave  in  evidence,  that  when  he  fold  a  com- 
miffion, he  fecured  the  purchafe  money,  unlcfs  where  the  parties 
fettled  it  among  themfelves ;  and  that  he  had  never  received  the 
refignation  of  any  commiffion  which  another  perfon  had  fold. 

Lord  KenjWi  Ch.  J.  ruled,  that  where  the  officer  was  abfent  on 

foreign  fervicft  it  was  the  duty  of  the  agent,   when  the  refignation 

was  fent  in .  to  him,  to  take  care  that  the  purchafe    money  was 

properly  fecured  to  him,  as  otherwife  the  fituation  of  officers 

abroad  would  be  fubjeded  to  much  rilk  and  inconvenience  j  that 

(/)  I  Ejp.  Rfp.  450. 
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in  tjie  prcfent  inftance,  the  defendant  mud  be  confidered  at  adopt- 
ing the  2L&%  of  Cuthiirt,  and  therefore  liable  for  money  received  by 
him  in  that  capacity.  The  jury  found  a  verdidl  for  the  plaintiff 
for  the  whole  fum  and  intereft. 

I 

Where  A.  entmfted  B.  with  goods  to  fell  in  India,  agreeing  to 
take  back  from  B.  what  he  (hould  not  be  able  to  fell,  and  allowing 
him  what  he  (bould  obtain  beyond  a  certain  price,  with  liberty 
to  fell  them  fit  what  he  could  get,  if  he  could  not  obtain  that 
price.  B.  not  being  able  to  fell  the  goods  in  India  himfelfj  left 
them  with  an  agent  to  be  difpofed  of  by  him,  dire£Ung  the  agent 
to  remit  the  money  to  himfelf  in  England,  It  was  heldj  (y)  thadi 
A.  CQuld  not  maii^tain  trpYcr  agaiaft  B*  for  the  goods. 


jdly.  Oftbe  FaSor^s  Lien  on  the  Goods^  bfc.  rfbis  PrincifaL 

A  fador  has  a  Ken  on  goods  configned  to  him,  for  the  general 
balance  due  to  him,  as  well  as  for  incidental  charges  attending 
die  particular  goods  in  his  hand's:  (2/)  But  this  lien  remains  fo 
long  only  as  he  retains  the  pofleflion  of  the  goods ;  for  if  he  foartt 
with  the  pofleflion  he  pank  with  his  lien,  becaufe  it  cannot  then 
be  retained  as  an  ttem  for  the  general  account,  (tv) 

'fii  the  cafe  of  Drinkvoater  ▼.  Gcodnvin,  (a)  however,  it  was  heldy 
that  a  fador  has  a  lien  on  the  price  of  the  goods  in  the  hands  of 
die  buyer  \  for  though  he  has  not  the  adual  pofleflion  of  them,  yet 
if  he  has  a  power  of  giving  a  difcharge,  or  bringing  an  adiion,  he 
has  a  right  to  retain  the  money  in  confequence  of  his  lien,  as  much 
as  a  mortgagee  has  by  the  tide  deeds  of  an  eftatc  in  his  hands» 
though  he  is  not  in  pofleflion. 

But  though  the  general  rule  of  law  be,  that  a  fa£bor  has  a  lien 
on  the  goods  of  his  principal  for  his  general  balance^  yet  this 


(«)  Bromley  v.  CozweD^  %  Bot.  and  Put.  438. 

(m)  Kni|;er  «.  Wilcocks,  jfmll.  253.    i  Bur.  494.    i  Bf.  Rejb.  104. 


(cif)  n '( Sweets,  rym,  1  ^ hp.  4.       («}  Cnvp.  t$u 

otfacr 
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6thcr  general  rules  may  be  controlled  by  the  agreement  of  the  par- 
ties; as  if  A.  depoGt  goods  with  B.  for^fale,  and  B.  promife 
to  pay  the  proceeds  to  A.  when  fold  ;  B.  has  no  lien  on  thefe 
goods  (if  not  fold)  for  the  balance  of  his  general  account  arifing 
upon  other  articles  i  the  ezprefs  ftipulation  in  this  cafe  negativing 
the  general  rule  of  law.  (y) 

SOf  a  h&oT  has  no  lien  on  goods  for  a  general  balance,  unlefs 
they  come  into  his  affual  pofleflion.  (z)  And  if  a  fa£ior  accept 
bills  drawn  by  his  principal  upon  the  faith  of  confignments  agreed 
to  be  made  by  the  principal  to  the  fafior,  and  both  of  them  be- 
come bankrupts  before  a  cargo  configned  come  into  pofieffion  of 
the  hStotj  his  ai&gnees  have  no  property  in  fuch  cargo,  and  can- 
not recover  the  produce  of  it  againft  the  aiEgnees  c^  the  principal^ 
if  they  have  fold  it  and  received  the  purchafe  money,  {a) 

So,  where  a  trader,  after  a  fecret  a£t  of  bankruptcy,  configns 
foods  to  a  fador,  who  advances  money  thereon;,  the  latter  has 
no  lien  on  fuch  goods,  but  mud  deliver  them  up  to  the  affignee» 
«f  the  bankrupt  trader,  {b) 

So,  if  A.  employs  a  fa£i:or  to  fell  goods  he  has  no  lien  upoa 
them,  in  refpe^  of  any  debt  due  for  other  goods  fold  by  him  in 
its  own  name  to  A.  on  the  account  of  another  employer,  previous  to 
his  being  employed  by  A. 

Thus,  in  the  cafe  of  Houghton  and  another  aflignees  of  Jachfon^Tt 
bar(krupt,v.  Matbt'ws  and  another,  (r)  which  was  an  a£non  oftrover^ 
in  which  it  appeared,  that  the  defendants  who  were  brokers  had  on 
the  3d  of  Septemper  1 799  fold  a  parcel  of  logwood  and  fuftic  to  Jaclfin 
the  bankrupt ;  and  on  the  i  ith  of  the  fame  mojith,  a  p^rc^I  of  in- 
digo ;  neither  of  ttrhich  parcels  were  paid  for  at  the  time  of  Jach- 
Jo$i%  bankruptcy ;  the  logwood  and  fuftic  was  the  property  of  % 
perfon  of  the  ndme  of  Greatham^  and  the  indigo  of  a  perfon  of  die 
name  oF  Dixon ;  both  thefe  parcels  had  been  put  into  the  hands  of 
the  defendants  by  the  proprietors,  to  be  fold  by  fhem  as  brokers^ 
and  both  fales  were  efFedled  in  the  names  of  the  brokers  only,  it 
being  their  practice  to  fell  in  their  own  name,  where  the  party  for 
whom  tlity  fold  was  indebted  to  them.     At  the  time  of  fuch  fales, 

[y)  Walker  v.  Birch,   6  Term  Rep.  258.    See  alfo  SkifFken  v.  Wmy,. 
4  £ajl  Rep.  371  {%)  Kinloch  v.  Craig,  3  Tenii  Rep.  1 19. 

(a\  Kinloch  i.  Craig,  3  Term  Rep.  783.  4  Bro.  P,  €  47.  iv$  ed  S.C. 
[b]  Copland  v.  Stein,  8  TermR'p*  199.         {c)  3  Bot.MndPul.  485. 

and 
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tnd  when  this  a£lion  was  commenced,  there  was  a  balance  due 
both  from  Greatbam  and  from  Dixon  to  the  defendants.  Soon 
after  the  above  falcs.  Jack/on,  the  bankrapt,  put  into  the  hands  of 
the  defendants  the  indigo  in  queftion,  to  fell,  as  brokers ;  no  ad- 
Tance  being  made  by  them  upon  the  indigo,  nor  any  debt  exifting 
between  the  defendants  and  Jack/on,  other  than  what  was  due  to 
the  former  for  the  goods  of  Greathmm  and  Dixon^  purchafed  by 
Jaclfon  of  the  defendants,  as  before  mentioned.  Indeed  the  com- 
miffion  to  fell  the  indigo  in  queftion,  was  the  firft'time  the  latter 
had  ever  employed  the  defendants  as  brokers.  While  the  indigo 
in  queilion  ftill  remained  unfold  in  the  hands  of  the  defendantSy 
as  brokers,  Jaclfon  became  a  bankrupt.  Upon  this  the  plaintiffs, 
as  his  affignees,  demanded  the  indigo,  and  tendered  payment  of 
any  charges  which  might  have  been  incurred  in  refpefl  of  (hat  ar- 
dde  ;  the  defendants  refuted  to  deliver  it  up,  claiming  a  Hen  upon 
it  for  the  debt  due  from  the  bankrupt,  in  confequence  of  the  goods 
of  Greatbam  and  Dixon  fold  to  him,  and  which  ftill  remained  un« 
paid  for. 

The  court  were  of  opinion,  that  the  defendants  had  no  lien  for 
the  debt  due  to  Greatbam  and  Dixon,  and  that  the  ailignees  were  . 
entitled  to  recover. 

Cbamire^  J.  faid,  •*  The  queftion  is,  whether  when  a  broker 
leccives  goods  to  fell  for  A.  he  is  entitled  to  retain  them  though 
unfold,  after  a  tender  of  all  charges  due  in  refpec^  of  thofe  goods^ 
on  the  ground  of  a  lien  for  the  price  of  other  goods  fold  by  him 
for  B*  to  A.  under  a  general  authority  from  B.  to  fell,  there 
being  no  general  balance  due  from  A.  to  the  broker,  and 
the  broker  not  having  fojd  the  goods  of  B.  under  zdelcredert 
commiffion?  I  ftate  the  queftion  thus,  becanfe  I  conceive  that  in 
the  preCent  cafe^  the  mete  z(k  of  the  bankrupt  buying  goods  of 
die  defendant  did  not  conftitute  the  relation  of  principal  and  fac« 
tor  between  them.  The  demand  of  the  defendant,  upon  thefirft 
goods  did  not  arif;^ut  of  any  courfe  of  dealing  in  the  relation  of 
principal  and  fa£ior,  but  was  as  foreign  to  that  relation  as  if  it  had 
arifen  upon  a  legacy,  or  any  other  fpecies  of  debt  the  moft  re- 
mote from  that  courfe  of  dealing.  I  do  not  find  any  authority 
for  faying,  that  a  fa£tor  has  any  general  Hen  in  Fefpe£l  of  debts 
which  arife  prior  to  the  tim^  at  which  his  chara^er  of  iz8to\ 
commences  \  and  if  a  right  to  fuch  a  lien  is  not  eftabliftied  by  ex- 
prefs  authority,  it  does  not  appear  to  me  to  faU  within  the  general 
principle  upon  which  the  liens  of  factors  have  been  allowed.     It 
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feems  to  me  that  the  liens  of  faflors  have  been  allowed  for  the 
convenience  of  trade,  and  with  a  view  to  encourage  fa^iors  to  ad- 
vance money  upon  goods  m  their  pofleflion,  or.  which  mud  come 
to  their  hands  as  factors  \  but  debts  which  are  incurred  prior  ta 
the  exidence  of  the  relation  of  principal  and  faAor,  are  not  con- 
traced  upon  this  principle.  And  if  the  lien  now  contended  for 
were  allowed,  inftead  of  inducing  perfons  to  place  goods  in  the 
bands  of  favors,  it  would  operate  the  contrary  way,  fince  it  would 
tend  to  prevent  infolvent  perfons  from  employing  their  creditors 
as  fafiors,  left  the  goods  entrufted  to  them  (hould  be  retained  in 
iatisfa£\ion  of  former  debts.  If  this  were  the  only  point  in  this 
cafe,  I  (hould  be  of  opinion,  that  the  defendants  were  not  enti- 
tled to  retain :  but  laying  this  point  out  of  the  queftion,  I  ftill  think 
the  debts  due  from  the  bankrupt,  in  refpe£l  of  the  goods  fold  ta 
him,  are  not  to  be  confidered  as  due  to  the  defendants,  fo  as  ta 
authorize  them  to  fet  off  fuch  debts,  in  an  a£iion  brought  againft 
them  by  the  bankrufi's  afEgnces,  and  that  the  defendants  I^ve 
no  pr6pcrty  or  intereft  whatever  in  thofe  debts.  I  never  yet  heard 
of  a  perfon  being  allowed  to  proted  himfelf,  by  fetting  up  debts 
in  reality  due  to  other  perfons ;  or  that  a  fador,  having  no  de- 
mand on  his  principal,  could,  by  tranfa&ions  with  a  third  perfon^ 
create  a  new  intereft  in  himfelf.** 

But  the  affignee  of  a  policy  of  infurance  on  goods,  {i)  who  be- 
comes fuch  by  the  indorfement  to  him  of  the  bill  of  lading  of  the 
goods  by  the  confignor,  after  he  had  direfted  his  correfpondent 
to  make  the  infurance,  takes  it  fubje£l  to  the  lien  of  the  corres- 
pondent of  the  confignor  for  his  general  balance  \  and  can  only 
claim,  fubje£fc  to  that  Hen,  the  money  received  on  fuch  policy  by 
the  broker,  in  whofe  hands  it  was  dcpofitcd  for  that  purpofe  by 
the  correfpondent.  But  the  broker  has  no  fub^iien  on  the  policy 
for  the  general  balance  of  his  own  account  with  fuch  correfpon« 
dent,  if  he  knew  at  the  time  that  the  policy  was  cfieded  for  another 
perfon. 

'So,  where  a  principal  gives  notice  to  hisfa£lor  {e)  of  an  intend- 
ed confignmentof  a  (hip  to  him  for  the  purptSfe  of  fale,  and  in 
confequence  draws  bills  on  him,  which  the  hStot  accepts ;  and 
afterwards  the  principal  dies  i  but  his  execat<»s  dmCL  the  captaia 


tJ)  Man  «.  Shiffner,  2  Eqfi  Rep.  Cl|. 
If)  Haxnnonds  «•  Sarclsji  2  Sqfl  Rep. 
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ef  the  Oiip  to  follow  his  former  orders  i  who  thereupon  deli?ert 
the  (hip  into  the  pofleffion  of  the  hGtor,  who  fells  the  fame  ;  it 
was  heldf  that  the  fador  has  a  lien  upon  the  proceeds  as  well 
ibr  the  amount  of  money  difburfed  by  him  for  the  neceflary  ufe  of 
the  fliip  on  its  arrival,  and  for  the  acceptances  by  him  aAually 
pad,  as  for  the  amount  of  his  outftanding  acceptances  not  then  due* 


4thly.  In  what  Cafes  a  Faff  or  or  Agent  is  not  entitled  tk 
recover  for  Commiffion^  or  Money  paid^  &r. 

In  the  cafe  of  Hereford^.  Powell^  (/)  it  was  ruled  by  Hok^  Cht 
J.  ^  That  where  a  fa£tor  abroad  deferves  money  for  fa^torage^ 
he  cannot  bring  an  aAion  fot  his  fa£lorage,  unlefs  the  principal 
refufe  to  come  to  account ;  and  if  it  appears  that  the  fador  hath 
money  in  his  hands*  he  may  detain,  and  cannot  bring  an  aCUon 
for  bis  fa^orage :  but  if  he  were  direded  to  veil  all  the  produce 
of  the  adventure  in  wines,  or  other  goods,  then  he  might  brirtg  an 
a£Uon  for  his  fadorage,  becaufe  he  cannot  detain,  and  hath  no 
other  remedy. 

So,  a  faAor  or  agent  (hall  not  have  any  'falary  allowed  him 
where  he  adisagainft  the  intereft  of  his  principal.  (;) 

So,  a  broker  who  contrads  with  others  for  the  fale  of  (lock  at 
a  future  day  by  the  auth<mty  of  hb  principal,  who  afterwards  re- 
fufes  to  make  good  the  bargain,  cannot,  by  paying  the.diflerenoe 
to  fuch  third  perfons,  maintain  an  a£tion  on  an  implied  offmrnffit 
againft  his  principal  for' the  amount ;  fuch  payment  being.  conG- 
dkrred  voluntary  for  which  no  a^^n  can  be  maintained.  (^) 

(/)  J5fo&'/  A^.  467. 

ff#)  Maxwell «.  Sharp,  H.  M.  S.  S.  Sgeal/oB  Brq.  P.  C.  x\q.  t%o  $i. 

(1)  riJe  pUld  y.  Ibrlcyi  8  T^  Rep.  610. 
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CHAPTER  V. 


QfG^ra^s  by  Agents  of  Government^  &fr. 


AN  officer  appointed  by  government,  treating  as  an  agent 
for  the  pttblici  is  not  liable  to  be  fued  upon  a  contraA 
made  by  him  in  that  capacity,  unlefs  he  make  an  abfolute  and 
unqualified  undertaking  to  be  perfonally  refponfible. 

Thus,  in  the  cafe  of  Macbeath  y.  Haldimand,  {a)  which  was  an 
a€lion  upon  promifes  againil  the  defendant,  as  agent,  for  work  and 
labour.  The  caufe  was  tried  before  BuUer^  Juft.  and  at  the  trial  a 
▼erdi£l  was  found  for  the  defendant,  by  the  dire£lion  of  the  learned 
Judge,  under  the  following  circumftances,  which  were  reported 
to  the  Court  of  Kin^s  Bench^  upon  a  motion  for  a  new  trial. 

In  the  year  1779,  the  defendant  being  gOYcmor  of  ^uAec^ 
appointed  Captain  Sinclair  to  the  coniinsind  of  si  fott  called  Michili* 
tnaiinac^  fituated  upon  the  lake  Hurm,  in  the  province  of  Canada^ 
On  the  17th  Auguft  1779,  the  defendant  tranfmitted  certain  in* 
ftruflions  to  Sinclair  refpeding  the  government  of  the  fort,  in 
which  he  faid,  <'  You  are  to  pay  great  attention  to  the  Indians 
<<  reforting  to  Michilimakinacj  or  fumiflied  wit^  necefiaries  from 
^<  thence.  Endeavour  to  preferve  them  in  good  humour ;  and 
'*  attach  them  by  every  means  in  your  power  to  &e  king's  intereft. 

In  a  further  part  of  the  fame  inftru&ions,  he  added, 
*<  Tou  will  draw  bills  of  exchange  for  defraying  the  contin- 
•*  gencies  incident  to  that  poft,  in  the  manner  pjadlifed  by  Ma- 
«•  jor  De  Pe^er^  (an  officer  on  whom  that  command  h^d  been  b«- 
<<  fore  conferred,)  taking  care  to  moderate  and  reduce  thofe  ez* 
«  pences,  as  far  as  can  be  done  without  injuring  the  king's  fer* 
«  vice." 

(a)  I  Term  Rep.  1 73*  Nele,the  rule  of  taw  which  It  laid  devm  m  thir 
cafe  appUei  equally  whether  the  eoatraS  be  iy  puol  sr  hj  deed.  Fide  Unwia 
*.  Wylfeky,  U.  674, 

For 
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For  fomc  time  Sinclair  employed  one  Grant  to  didribute  prc- 
fents  among  the  Indians,  and  to  procure  military  (lores,  &c.  f<9r 
the  ufe  of  the  garrifon  ;  and,  to  defray  thefe  and  other  expences^ 
ilrew  bills  of  exchange  upon  the  governor,  according  to  his  in- 
flm^lions.  When  thefe  accounts  came  to  the  defendant  he  made 
objc&ions  to  feveral  of  the  articles  as  unneceflary  and  exorbitant  % 
and  foon  after  recommended  the  plaintiff  to  Sinclair  by  a  letter 
dated  the  i6thot  May  1782,  of  which  the  following  is  an  ex- 
txadi : 

«  Upon  an  examination  of  the  accounts  accompanying  your 
^'  late  drafts,  for  expences  incurred  at  Micbilimaiinacy  the  arti* 
^<  cles  are,  in  general,  charged  at  prices  exceeding  all  bounds  of 
**  moderation.*' 

**  Upon  comparlfon  of  the  prices  made  here,  the  advantage 
•«  taken  of  the  neceffities  of  the  Crown  by  the  traders  at  Michili* 
^*  makinacy  is  ihamefully  obvious  ;  and  it  is  more  fo  in  the  ao-^ 
^'  count  of  Mr.  Grant,  who}  appears  to  be  an  agent  for  govern- 
^  ment,  than  in  any  other  particular. 

•«  Perfuaded  that  you  have  fuppllcd  your  wants  from  thofc 
^  traders  in  whom  you  have  had  the  greateft  reafon  to  confide, 
**  I  find  there  is  but  little  to  be  expcfted  from  any  of  them  rc- 
^^  fiding  at  that  pod ;  which  induced  me  to  make  enquiry  if  any 
'^^  perfon  could  be  found  here  more  worthy  of  the  public  confi- 
^^  dence.     A  Mr.  Macbeath^  who  will  deliver  this  letter,  and  who 
^*  has  j  aft  made  application  for  a  pafs,  was  mentioned  to  me  '^ 
^'  a  man  of  known  and  efiabliflied  integrity  ;  and,  upon  a  mc 
***  particular  enquiry,  I  find  that  he  has  always,  both  here  and  i|l 
**  the  upper  country,  merited  that  chara<Sler.     I  have  propofe^ 
*^  to  him  to  fupply  the  Crown  with  fuch  quantities  of  Indian  cont 
^^  and  greafc  as  may  be  wanted  for  the  nfcefiary  purpofes  at  tha^ 
^*  poft ;  and  llkewife  ^11  other  articles  which  fliall  occafionally 
^  be  wanted  in  the  engineer  department,  which  he  has  under- 
^^  taken  to  do  for  10/.  per  cent^  on  the  market  prices  at  the  place^ 
**  (cofts  and  charges) ;  a  profit  which  appears  to  be  reafonable^ 
^  inafmuch  as  it  is  greatly  under  that  hitherto  charged." 

(After  fome  orders  given  relative  to  the  plaintiff,) 
*<  Thefe  inftrudions,  and  all  others  that  concern  the  intereft 
^  of  the  Crown,  I  am  pirfuaded  that  you  will  cheerfully  gif e  him." 

A  letter  from  the  defendant  t#  the  plaintiff,  dated  May  l^t\ 
Vol.  !•  T  «  Having 
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*<  Having  thought  it  fie  to  d!re£l  Lieutenant  Governor  Sinclair^ 
*<  comnrtanding  the  poft  of  Michilmakinacy  to  employ  .you  in  fup- 
^^  plying  fuch  quantities  of  corn  and  greafe,  and  all  other  articles^ 
'*  as  Ihali  be  wanted  for  the  ufe  of  the  Crown  at  that  pod,  in  con- 
's fequencc  of  your  offer  to  furnifli  the  fame  at  the  rate  of  lo/. 
^<  per  cent,  on  the  cods  and  charges  here  and  to  Michilmakinmc^  for 
**  all  articles,  (corn  and  greafe  excepted),  and  thefe  at  the  fan>e 
•'  rate  where  they  fhall  be  purchafed,  for  which  fufEcient  vouchers 
**  arc  to  accompany  your  accounts.  You  are  therefore  kcreby 
'*  dire£ted  to  marke  applications,  from  time  to  time,  to  Lieutenant 
*'  Governor  Sinclair  for  fuch  dire£tions,  information,  and  aC 
**  fiftance,  as  will  bed  enable  you  to  execute  that  bufincfs  to 
**  the  greated  advantage  for  the  public  interetl,  as  your  continuing 
^*  in  this  employ  will  entirely  depend  upon  your  condn<St  therc- 
«  in." 

Several  fpecial  orders  were  proved  from  Slticlair  to  tlie  plaintiff, 
for  fupplying  particular  articles^  amongd  which  was  the  follow- 
ing, dated  id  of  Auguji  1782  :  x 

"  You  will  be  plcafed  for  the  future,  without  any  requifitions 
•«  in  form,  to  provide  for  the  different  ferviccs  of  the  pod,  in  tlic 
"  manner  lead  expeniivc  to  government,  and  dill  equal  to  the  nc- 
«•  ceflities  of  the  different  departments.'*  \ 

In  purfuance  of  thefe  orders,  the  plaintiff"  fur ^i(hed  articles  to 
a  confidcrable  amount.  But  when  his  bills,  at  the  top  of  which 
\i*as  prefixed  "  Government  debtor  to  George  Macheathj  for  fun- 
•«  dries  paid  by  order  of  Lieutenant  Governor  Sinclair"  were 
fent  to  the  defendant  at  ^ebecy  he  made  objedtions  to  fcvcral  of 
the  articles,  as  being  unrcafonable,  and  furniOied  contrary  to  fub- 
fequent  indru£lions. 

Afterwards,  on  the  2d  of  July  1 7  84,  Maihenos  (the  defendant's 
fccretary,)  wrote  the  following  letter  to  McSi  s.  DMe  and  Fcr» 
fyth^  who  were  agents  for  the  bill  holders  : 

«  I  am  commanded  by  his  Excellency  General  Haldimand^  to 
*«  acquaint  you,  that,  in  confcquence  of  indruftidns  from  the- 
«  Lord's  Commiffioners  of  his  Majedy's  Treafury,  in  anfwer.to 
I  ««  a  reprefentation  made  by  him  to  their  Lordfhips,  concerning  the; 
«<  bills  drawn  upon  him  by  Lieutenant  Governor  Sinclair^  in  thej" 
"  year  1782,  which  he  thought  it  neceffary  to  ref ufe  payment; 
<«  of,  1^1  Excellency,  in  confonnity  with  the  offer  whicl^  he  made^j 


.1 


Qhz^^VS}  Of  Conira6is  by  Agents  of  Government   bfc.  275 

^  to  the  holders  of  the  faid  bills  in  the  year  17829  is  ftill  willing  to 
*<  pay  fuch  parts  of  the  chargeSi  for  which  the^  faid  bills  were 
<<  drawn,  as  at  that  time  appeared  upon  examination  to  be  rea* 
«  fonablc." 

(After  dating  the  amount  of  goods  fumiflied  for  the  engineer 
department  to  the  value  of  9266/.  5/.  lid,  which  the  Governor 
was  willing  to  pay,  the  letter  proceeded  thus  :) 

«<  His  Excellency  will  alfo  pay  for  all  the  goods  or  utenGIs 
•*  furniQied  for  the  engineer  department,  fo  far  as  they  (hall  ap- 
**  pear  to  be  charged  at  reafonable  prices,  to  be  afcertained  hj 
•*  merchants  appointed  for  that  purpofe  by  his  Excellency  and 
*<  the  holders  of  the  bills.  And  he  will  further  pay  for  the  la- 
**  bour,  fo  far  as  the  accounts  thereof  (hall  appear  to  be  pro- 
•*  perly  vouched.  But  with  regard  to  the  charges  for  the  hire 
*«  of  horfes  and  carts,  his  Excellency,  from  the  exorbitance  of  the 
«<  charge,  will  have  nothing  to  do  therewith,  leaving  nevcrthc- 
«  Icfs  to  the  complainants  to  take  fuch  methods  to  procure  re- 
**  drefs  therein,  as  they  fhall  think  proper. 

"  With  rcfpedl  to  the  Indian  department,  his  Excellency  will 
*«  pay  fuch  part  of  the  articles  as  compofe  the  accounts,  for  which 
*«  the  bills  were  drawn,  as  were  not  purchafed  contrary  \o  his 
««  orders  to  Lieutenant  Governor  Sinclair^  dated  22d  of  Augujl 
•<  1 78 1,  and  except  alfo  for  the  articles  furniflicd  by  Lieutenant 
*•  Governor  Sinclair  himfelf ;  which  his  Excellency  will  not  pay, 
«  as  they  were  received  from  the  Indians^  in  expeftation  of  being 
««  well  repaid  by  the  prefents  which  they  afterwards  received 
*•  from  the  king's  (lores/* 

<The  letter  then  Rated  the  account  of  Indian  expences,  amount- 
ing to  12,715/.  9/.  10 J.,  and  concluded  by  faying,) 

«  You  will  therefore  fee  by  the  foregoing  ftate,  that  the  fum 
<<  propofcd  by  his  Excellency  General  Haldimand,  to  be  imme- 
«*  diatcly  paid,  amounts  to  21,981/.  14/.  1 1  {</.,  JVrw-rcri  cur- 
**  rcncy." 

The  bills  which  Sinclair  drew  in  favour  of  the  plaintifF  were 
Jrawn  on  the  defendant  as  Governor  and  Commander  in  Chief. 

^    The  plaintiflF  finding  that  all  thefe  bills  drawn  by  Sinclair^  and 
indorfcd  by  himfelf,  which  were  to  a  much  greater  amount  than 
the  above-mentioned  fum,  would  not  be  accepted  by  the  defend- 
ant, received  a  partial  payment  from  him,  with  a  provifo,  that  it 

T  ^  (hould 
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fliould  not  prejudice  his  clqipi  for  the  remainder,  to  recover  which 
was  the  obje£):  of  the  prcfcnt  adion.  The  plaUuii^f emained  jn  hjis 

poft  till  1785. 

It  was  acknowladged,.nt  che^rial  and  in  court,  that  all  the  ac«* 
counts  had  .been  fubinitted  to  a  board  of  o{ficers  by  the  tlefeod* 
ant,  for  them  to  examine  and  report  what  charges  .ought  to  be 
allowed,  and  that  the  Turn  adjudged  by  them  to  be  clut?»  which 
fell  very,  (liprt  of  (he,  plaintiff's,  demand^  had  bpen  paid  by  the 
•  ^tre^ury. 

BulUr^  J.  after  reporting  the  above  faQ?,  faid  that  he  had  becii 
of  opinion  at  the  trial  that  the  goods  in  qutdion  having  bt::n  ii:;;-. 
plied  for  the  ufe  of  government,  and  the  defendant  not  hav.n;:  :•  r- 
fonally  undertaken  to  pay,  the  plaintiff  ought  to  be  noniur.  :  . 
tl^at  U  appeiired  to  him  that  the  plaintiff  had  adled  with  the  de- 

'  fendant  folcJy  in^he  charafter  of  Commander  in  Chief,  confxdering 
him  as  the  agent  of  government :.  that  all  the  letters  imported  it 
to  be  2,  tianfa£lion  on  the  part. of  government ;  and  that  the  ac- 
counts confirmed.it.  But  the  plaintiff's  counfel  appearing  for 
their  client  when  he  was  called,  he  left  the  queftion  to  the  jury, 

,  telling  them  that  they  were  bound  to  find  for  tht  defendant  in 
point  of  law.  And  upon  their  afking  him  whether,  in  the  event  of 
the  defendant's  not  being  liable,  any  other  perfon  was,  he -told 
them  that  was  no  prrt  of  their  confideration  ;  but,  being  willing 
to  give  them  any  information,  he  added,  that  he  was. of  opinion 
that  if  the  plaintifPs  demand  were  juft,  his  proper  remedy  w^is^rby 
a  pcti.ion  of  right  to  the  Crown.  On  wluch  th(?y  fqund  a  ypi^ifk 
for  the  defendant.    • 

The  rule  for  granting  a  new  trial  was  moved  for  i^n  the  ground 
mifdireSion  of  the  Judge  upon  two  points, 
ift.  That  the  defendant  had,  by  his  own  condufti  madebimfelf 
peifonally  liable,  which   queftion  Ibould  have   been  left  to  the 

jury. 

2d!y,  That  th«  plaintrffhad  no  remedy  againft  the  Crown  by  a 
petition  of  right,  on  the  I'uppofition  of  which  the- jury  had  been  in- 
duced to  give  their  verdid. 

.Lord  M'lnsfefJf  Ch.  J.  declared  that  the  Court  did  not  feel  It 
nect  (Tiry  for  them  to  give  any  opinion  on  the  fecond  ground. 
liis  Lordfhip  faid,  "that  great  diifcreficc  had  arifen  fincc  the  re- 
volution 
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volution  with  rcfpeft  to  the  expenditure  of  the  public  money.  Be- 
fore that  period,  all  the  public  fupplics  were  given  to  the  king, 
who,  in  his  individual  capacity  contra£ltd  for  all  expences.  He 
alone  had  the  difpofition  ot  the  public  money  j  but  fincc  that  time, 
the  fuppiies  have  been  appropriated  by  parliament  to  parti  jular. 
purpofes,  and  now  whoever  advances  money  for  the  public  fer« 
vice  trufts  to  the  faith  of  parliament. 

That  according  to  the  tenor  of  Lord  Sjw^r/s  argument  in  the 
banker's  cafe,  though  a  petition  of  light  would  lie,  yet  it  would 
probably  produce  no  cfFed.  No  benefit  was  ever  derived  from  it 
in  the  banker's  cafe  \  and  p.irliament  was  afterwards  obliged  to 
provide  a  particular  fund  towards  the  payment  of  thofe  debts. 
Whether,  however,  this  alteration  in  the  mode  of  diftributing  the 
fuppiies  had  made  any  difference  in  the  law  upon  this  fubjec>,  it 
was  unnecefTary  to  d^rtermine  ;  at  any  rate,  if  there  were  a  recovery 
againft  the  Crown,  application  mud  be  made  to  parliament,  and 
it  would  come  under  the  head  of  fupplics  for  the  year. 

In  (howing  caufe  agatnft  the  rule,  the  counfel  for  the  defend- 
ant  allowed  that  a  perfon,  a£ling  in  a  public  fnuation  under 
gQVLTnment,  might,  by  his  own  condudl,  make  himfelf  pcrfonally 
liable  for  contracts,  for  which,  from  the  nature  of  his  office,  he 
would  net  otberwife  be  anfwerable.  But  the  plaintiff  (hould 
make  out  a  very  (Irong  cafe,  in  order,  to  induce  the  Court  to  be- 
lieve that  fuch  was  the  agreement.  As  if  a  perfon,  jrcCding  at  a 
diftance  abroad,  abfolutely  rcfufcd  to  treat  with  the  government, 
but  chofe  rather  to  rely  upon  the  perfonal  fecurity  of  the  governor, 
who  was  upon  the  fpot,  and  who  was  willing  to  treat  upon  thofc 
conditions.  But  they  contended  in  this  cafe  that  the  defendant 
had  a£led  avowedly  as  the  agent  of  government,  and  did  not  in- 
tend to  make  himfelf  perfonally  refponfiblc. 
« 

In  fupport  of  the  rule,  \x.  was  contended  that  the  evidence  wliich 
was  produced  at  the  trial  was  fuch  as  ought  to  have  been  left  to 
the  jury  to  determine  whether  the  defendant  had  not  made  him- 
felf ^fry^W/jl  liable. 

In  general,  a  commanding  officer  Is  not  anfwerable  for  florea 
and  other  articles  furnifticd  notoriouily  for  the  ufc  of  government^ 
but  there  is  no  doubt  that  he  may  become  fo  by  his  own  conduA/ 
Here  the  plaintiiFwaa  direded  by  the  defendant  to  obey  the  or- 
ders of  Lieutenant  Governor  Sinclair,  Every  article  which  he 
furnifbed  was  in  obedience  to  Sinclair's  commands ;  and  Sinclair 
lumfelf  was  inftrudedto  draw  bills  for  the  p;iyment  of  thofe  ar- 

T  3  tides, 
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tides,  not  on  the  government,  or  on  any  official  paymafter^  which 
would  have  afforded  a  ftrong  prefumption  in  difcharge  of  the  dc« 
fendant's  liability,  but  his  orders  were  to  draw  on  the  defendant 
himfelf. 

The  whole  qucftion  therefore  (hould  have  been  left  to  the  jury, 
whofe  condu£l  proved  that  they  entertained  doubts  upon  it,  till 
they  were  informed  that  the  plaintiff  had  his  remedy  agaiaft  the 
Crown. 

But  if  there  be  no  remedy  in  the  form  of  a  petition  of  right 
againll  the  Crown,  on  account  of  the  appropriation  of  the  fup- 
plies  fince  the  revolution,  and  the  public  is  to  be  confidered  as 
the  real  debtor,  then  there  was  no  other  perfon  againft  *whom 
this  demand  could  fo  properly  be  urged  as  againfl;  the  defendant^ 
who  reprefented  and  aded  as  odenfible  agent  for  the  public  in  thi& 
tranfa£tion«  ' 

The  Court,  however,  determined  that  the  defendant  having 
contracted  with  the  plaintiff  merely  as  the  agent  of  government^ 
was  not  ^^r/2«j//)?  liable.  And  Lord  Mansfield^  Ch.  J.  faid,  **Thc 
only  queftion  before  the  Court  is,  whether  the  defrtulant  be  liiblc 
or  not  in  this  aQion  ?  if  he  be,  the  plaintiff  muft  rcccver ;  if  not, 
no  confideration  refpefting  the  phintiff's  remedy  againft  any  other 
psrty  can  induce  the  Court  to  make  him  fo. 

There  is  no  colour  to  fay  that  he  is  liable  in  his  character  of 
Commander  in  Chief.    . 

In'a  late  cafd  which  was  tried  before  me,  where  one  Savage 
brought  an  a£lion  agiinft  Lord  Norths  as  Firft  Lord  of  the  Treafury, 
in  order  that  he  might  be  reimburfed  the  expences  which  he  had 
incurred  in  raifing  a  regiment  for  the  fervicc  of  Governmcntj  I 
held  that  the  adtion  did  not  He. 

So  in  another  cafe  of  LuiterUh  againft  Halfcy^  which  was  an 
aftion  brought  againft  the  defendant,  who  was  a  commiffary,  foir 
the  fupply  of  forage  for  the  army,  and  by  whom  the  plaintiff  had 
been  employed  in  that  fcrvice,  the  commiffary  was  htUi  not  liable. 

In  the  prefent  cafe  it  was  notorious  that  the  defendant  did  not 
pcrfonally  contnft  ;  the  plaintiff  knew  at  the  lime  that  he  fur* 
niPied  the  ftores,  that  they  were  for  the  ufe  of  government  i  zvA 
he  ,;itcrwards  made  government  debtor  in  his  bills. 

Bnt  it  has  been  urged  that  the  defendant  made  himfelf  liable 
after  the  tlcbt  was  contradied.  In  my  opinion  there  is  no  ground 
for-fuch  an  argument :  the  evidence  docs  not  warrant  it. 

■ 

Then 
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Tlicn  it  was  objcQcd,  that  whether  the  defendant  had  made 
kimfelf  liable  or  not,  was  a  quedion  which  ought  to  have  been 
left  to  the  jury  to  decide.  But  there  was  no  evidence  which  was 
proper  for  their  confideration ;  for  the  evidence  confiding  alto- 
gether of  written  documents  and  letters,  which  were  not  deniedt 
the  import  of  them  was  matter  of  law  and  not  of  fa£t." 

Afihu^JI^  J.  faid  "  In  great  quedions  of  policy  we  cannot  ar* 
gue  from  the  nature  of  private  agreements.  But  even  in  thef« 
cafes  the  quedion  mud  be,  what  was  the  meaning  of  the  parties 
?t  the  time  of  entering  into  the  contrad  ? 

A  perfon  a&ing  in  the  capacity  of  an  agent,  may  undoubtedly 
contract  in  fuch  a  manner  as  to  make  himfclf  perfonally  liable; 
and  that  brings  it  to  the  true  quedion  here,  namely,  whether^ 
from  any  thing  that  paiTed  between  the  parties  at  the  time,  it  was 
underdpod  by  them  that  the  plaintiff  was  to  rely  upon  the  per- 
fonal  fecurity  of  the  defendant  ?  But  nothing  appears  from  the 
evidence  in  this  cafe  to  warrant  fuch  a  conclufion.  Government 
was  made  debtor ;  and  it  is  evident  that  the  plaintiff  looked  to 
them  for  payment :  for  he  firft  made  application  to  the  treafury, 
and  h\%  demand  againd  the  defendant  was  only  an  after  thought* 
when  lie  found  he  could  not  obtain  the  money  in  any  other  way. 
Then  it  fecms  to  me  that  there  is  nothing  in  this  tranfa£lion  to  fix 
the  defendant}  or  to  (how  that  the  plaintiiT  confidered  him  as  his 
debtor  at  the  time  tbat  the  credit  wasgiven^ 

Great  inconvenienctea  would  refult  from  confidering  a  governor 
or  commander  as  ptrfonalty  rcfponfible  in  fuch  cafes  as,  the  pre- 
fent.  For  no  man  would  accept  of  any  office  of  trail  under  gor 
▼emment  upon  fuch  conditions.  And  indeed  it  has  frequently 
turen  determined  that  no  individual  is  anfwer4ble  for  any  engage^ 
fnents  which  he  enters  ioto  on  their  behalf. 

There  is  no  dovbt  but  the  Crown  will  do  ample  juftice  to  th^ 
plaintiflTs  demands,  if  they  be  well  founded." 

So,  a  captain  of  a  troop  is  not  perfonally  liable  for  meat  or  fo#- 
r^ge  fupplied  for  his  troop  during  his  abfende  on  duty,  though 
ordered  by  his  clerk,  unlefs  he  a£iuilly  receives  die  fubfidencp 
jDcney  from  Govemn;ient^  or  makes  an  abfolute  promife  to  be 
jUnf werable  perfcnallj. 

Thus,  in  the  Cdfe  of  Myrtltv.  Beaver^  {h)  which  was  an  aflion  of 
4}ffum^u  for  goods  fold  and  delivered.    The  deft^nd^Q^  was  major 

{})  I  Eafl  Rep.  13;. 
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^^ .  '  and  captain  of  a  troop  in  the  Hants  regiment  of  fcnciblc  cavalry* 
3^flu^rf^  ^he  HefrnHant  was  a  butcher  of  Brighton^  where  the  troop  wa» 
r  quartered.  The  aftion  was  brought'  to  recover  the  value  of  meat 
"furnifhed  for  the  ufc  of  the  troop  between  the  25  th  of  January 
and  the  2 2d  of  February  1800.  Previous  to  the  firft  mentioned 
period,  the  defendant  had  the  command  of  his  own  troop^  at 
Brighiony  and  had  employed  a  ferjeant  in  the  troop,  of  the  name 
•f  Bedford^  to  a£t  as  his  clerk  in  provi^ding  for  the  fubfiftencc  of 
the  troop,  which  it  is  the  duty  of  the  captain  to  do  :  and,  "under 
the  defendant's  orders,  B^dfcrdhad  from  time  to  time  given  orders 
f  jr  and  fuperintended  the  delivery  of  the  meat ;  anJ  while  the  de- 
fendant remained  with  the  troop,  he  had  bimfelf  regularly  paid 
the  plaintiff  his  bill  monthly;  and  the  accouYit  was  admitted  to  be 
fettled  up  to  the  24:h  oi  January,  At  fhat  periotl  the  defendant 
was  detached  with  a  fmali  par^j^^  to  command  at  Arundely  about 
20  miles  off,  thegreateft  part  of  the  regiment  remaining  oxBrighton^ 
-under  the  command  of  the  colonel.  On  the  defendant's  depar- 
ture, the  aQual  command  of  his^trobp  devolved  upon  Mr.  ifi/nf, 
the  firft  lieutenant,  though  they  were  ftiil  fubjedt  to  the  defend- 
ant's  military  orders,  and  all  military  reports  and  returns  of  the 
troop  were  made  firft  to  him,  and  from  him  to  head  quarters* 
After  the  defendant's  departure  from  Btighton^  ferjeant  Bedford  re* 
ceived  his  orders  from  Lieutenant  Hu7it  for  the  fubfiftencc  of  the 
men,  and  received  money  from  him  for  fuch  purpofes,  and  was 
employed  by  him,  as  he  had  before  been  by  the  defendant  wbei> 
be  was  prefent,  to  give  orders  for  and  fuperinterKl  the  delivery  of 
the  meat,  which  he  did  in  the  fame  manner  as. before ;  but  it  did 
rot  appear  that  fuch  change  of  his  authority  was  made  knowii 
to  the  plaintiflF,  who  continued  to  fupply  mcnt  as  before^  Od 
the  20th  of  Fdfruars%  and  before  the  ufual  lime  for  fettling  the 
plaintiff's  bill,  Lieutenant  Huni^  who,  bl^ntles  his  command  in  the 
troop,  was  aifo  paymafter  of  the  regiment,  abfconded,.  without 
ft:tlling  any  of  his  regimental  accounts,  and  leaving  this  demand, 
among  others,  unf;itisfied.  It  appeared  to  be  the  couife  of  the  fer- 
\ice,  that  a  certain  allowance  is  made  by  Government  to  the 
captain  of  every  troop  for  the  fubfiftencc  of  the  men,  upon  which 
he  derives  an  allowed  profit  to  hi.r.f^lF,  a-nl  to  which  he  was  ftiil 
entitled  during  his  abfcnce  on  the  detacJiid  command  at  ArundeL 
This  fubPJtfnce  money  is  ifi'atrd  every  month  from  the  agent  of 
the  reginicnt  to  the  paymafttr  in  advance,  by  whom  it  is  paid  over 
to  the  captains  of  troops,  who  draw  upon  the  piymaftc^r  for  it,  at 
their  pleafurc.     '1  he  agent  of  the  regiment  regulates  ihc  amount 
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of  the  monthly  iflue  to  the  payxnafter  by  the  mufler-rollsy  and  the 
bills  which  have  before  been  fent  in,  and  thefe  arc  figned  by  the 
captain  of  the  troop,  while  he  is  in  the  afiual  command  }  but  dur- 
ing the  period  in  queftion,  in  which  the  plaxntifTs  bill  accrued^ 
returns  of  this  nature  were  figned  by  Hunt,  and  fent  in  to  the  p  .y« 
office:  and  this  allowance  was,  in  the  courfe  of  the  fervice,  re* 
•eived  by  Huntf  but  was  not  in  S^Gt  paid  over  by  him  to  the  de- 
fendant during  the  period  that  he  was  in  the  a£lual  command  of 
the  troop.  The  paymafter  Is  recommended  by  the  colonel  of  the 
regiment]i  and  approved  by  the  king,  to  whom  he  gives  a  bond  to 
perform  the  duties  of  his  office,  and  account  faithfully,  and  to  re- 
pay the  furplus,  if  any,  in  his  hands.  For  fome  days,  at  the  latter 
end  of  January  and  beginning*  of  Frbruary,  the  colonel  was  ab- 
fcnt  from  the  regiment,  and  during  that  time  the  principal  com- 
mand devolved  upon  the  defendant,  as  major  and  next  in  fe» 
niority,  who  came  over*to  and  refided  at  Brighton^  but  Hunt 
ftill  continued  to  have,  the  a£tual  command  of  the  defendant'! 
troop. 

The  Court  faid,  "  It  is  an  undifputed  faft  that  the  dfcfendani 
was  not  in  the  a£lual  command  of  his  troop  during  any  period  of 
the  time  when  this  demand  accrued ;  but  the  command  had  de« 
volved  upon  another  officer^  who  was  next  in  fcniority.  The  de- 
fendant neither  gave  the  orders  for  the  provifions,  nor  had  he  any 
authority  to  do  fo.  It  is  true  that  the  fcrjeant  afied  at  firft  by  the 
defendant's  orders  ;  but  he  is  not  to  be  confidered  as  the  agent  of 
u  private  individual ;  it  was  plain  that  he  a Aed  as  agent  for  what« 
cver  officer  hajipened  to  have  the  command  of  the  troop.  The 
defendant  has  never  received  any  money  from  Government  for 
this,  purpofe  ;  but  the  money  was  received  by  Hunt^  who  was 
next  in  ^command,  as  well  as  paymafler,  and  by  whom  it  ought  to 
liave  been  paid  over.  So  that  on  the  whole  there  appears  to 
be  no  gtound  for  fixing  the  defendant  with  a  liability  in  this 
cafe/' 

So,  the  captainof  a  troop  for  which  forage  was  furnlfiied  by  the 
erders  of  a  cle^'k  appointed  by  fuch  captain,  is  not  liable  in  au 
aAion  for  money  had  and  received  for  fuch  forage,  though  prefent 
with  ihe  troop  at  the  time ;  it  not  appearing  that  he  h jd  received 
any  money  for  this  purpofe  from  the  paymafter,  to  whom  it  is 
iiTucd  by  Government,  and  upon  whom  the  captain  is  entitled  to 
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draw  for  a  certain  fum^  regulated  by  the  returns  of  the  preceding 
month. 

Thus,  in  the  cafe  of  i2/V^  v.  Chute^  (r)  which  was  a  fimilaraflion 
to  the  laft  ;  and  the  plaintiff's  demand  was  for  forage  fuppiied  by 
him  at  different  times  to  the  HampJlAre  fcncible  cavalry,  at  Brigktoa^ 
from  the  15th  of  O^ober  1799  to  May  180c  ,  and  the  onljr  qucf- 
tion  wa8>  whether  the  defendant  were  liable  for  it  ?     Reed,  the; 
quarter-mafter  of  the  troop  faid,  th^t  he  was  appointed  by  | the  de- 
fendant to  be  clerk  of  the  troop,  at  the  falary  of  i  o/.  a  year.     He  * 
proved  the  amount  of  the  oats  delivered  by  the  plaintiff  to  the  ufe 
of  the  troop,  and  that  the  oats  were  delivered  ac^cording  to  the 
orders  of  the  defendant,  as  commanding  odiccr  of  the  rroop,   the 
fame  having  been  purchafed  by  the  witnefs  by  the  exprefs  dt« 
refkion  of  the  defendant ;  that  Hunt  was  the  paymafter  of  the 
troop  for  the  laft  two  years  and  a  half;  and  that  he,  the  witaef^ 
had  paid  the  pUiintlfi  feveral  fums,  by  bills*  on  the  pjymafter.  The 
plaintiff  received  orders  to  draw  l^ills  on  Hunt,  and  wus  paid  at 
different  times  by  him.     The  plaintiff  and  others  who  fupplie^ 
the  troop  were  to  be  paid  monthly,  but  Huftt  had  not  pi  id  at  all 
fince  OBober   }Tgc).     The  drafts   were  of  this  forr*    •   27th  of 
<^  January  1800.     Twp  .months  afier  date  jiay    Jolm  Rice^  qj 
•*  order,   316/.  value  in  oats  by   ^k^atider  Reed'^'  arldreffd   to, 
W*  Hunty  Efq.  and  accepted  by  hiiT\,     In  the  latter  end  of  OFloher 
'i'jc^^  the  defendant  was  recruiting  at   ^ifinfijloke^  aijd-  crn'-  t^ 
Brighton  on  the  8th  of  November  following.      1  he   defendant  w  '.a 
in  Brighton  fpr  three  or  four  weeks,  and  was  detarhed  to  Arundd 
in  ihcDfcember  of  the  fame  year.    About  the  24th  January  the  de- 
fendant returned,   and  ftaid  at  Brighton  till  hib  regiment  was  dif- 
banded.     i////i/ was  appointed  paymafter  jn   1797,  by  the  Com- 
mander in  Chief.     He  had  been  Hack  in  his  payments  for  iome 
time,  and  at  laft  abfconded  ;  which  was  the  occaiion  of  the  prefenc 
fuit.     The  witnefs    had  received  orders  from  the  defendant  Xp, 
draw  bills  on  the  paymafter,  and  on  his  agent  too,  which*wefe 
paid.     Evidence  was  alfo  given  of  bills  drawn  by  the  defendant 
on  the  paymafter,  in  favour  of  various  perfons  who  hadYumifhedk, 
articles  for  the  troop.     At  Brighiof^  the  clerk  drew  bills  as  yfua^ 
for  defendant,  and  received  money  for  a  long  time  after  the  nw 
regulation  (in  July  1797,  as  to  the  appointment  of  the  paymafter^][ 
both  from  defendant  and  from   the  paymaftcj".    Tb^  ^Icrk  a^^ 
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plied  twice  by  letter  to  the  defendant,  at  Arundel  and  Brighten^ 
for  money  for  the  ufe  of  th^  troop.  He  alfo  proved  that  Hunt^ 
the  paymafter,  was  indebted  to  the  defendant  in  40c/.  $  and  the 
regiment  was  indebted  to  Hunt  innool.  \  that  Hunfs  credit  was 
fo  bad  that  no  perfon  would  have  trufted  him  for  20/.  Before  the 
new  regulation,  the  colonel  appointed  the  paymafter,  and  the  of- 
ficers were  liable  for  his  deficiencies.  By  the  new  regulations 
the  Commander  in  Chief  appoints  the  paymafter,  and  the  field  of-: 
ficers  and  captains  are  no  longer  refponfible.  However,  the  fame 
praQice  continued  after  as  exifted  before  this  regulatloui  namely, 
that  the  captains  of  each  troop  drew  on  the  paymader  bills  for 
the  pay,  forage,  and  quarters  of  the  troop.  The  two  fureties 
for  the  paymafter,  Hunt^  wttt  Colonel  Dofn  and  Colonel  JE^veriit*^ 
For  the  defendant  it  was  proved,  that  on  the  8th  0£Iober^  the  de- 
fendant was  recruiting  at  Bafmgfiohe^  and  remained  there  till  the 
3d  of  November  following.  He  was  at  Brighton  on  the  i  oth  of 
JJovember^  and  on  the  24th  of  the  fame  month ;  that  from  jd  of 
December  to  the  1 9th  of  January  he  was  wnth  a  detachment  at 
ArundeL  He  was  there  like  wife  ou  the  28th  of  January^  and 
ftaid  till  2d  of  February^  and  then  had  leave  of  abfcnce.  He  was 
at  Brighton  on  the  I  ft  of  March  \  that  on  the  20th  oi  February 
flunt  abfconded;  that^tbe  lieutenant  next  in  command,  in  the 
abftnce  of  the  capiain  of  the  troop,  figns  the  accounts  and  pay- 
ments, and  the  pay-lift  containing  the  extra  food  to  the  horfc-s. 
On  that  return  the  payjraftcr  ilTues  the  mpney.  The  pay-liil  is 
the  voucher  of  the  laft  iflue.  There  was  a  committee*  of  p.iy- 
inafters,  whereof  the  defendant  was  one,  after  the  abfcondir. '  of 
}iu9fif  who  regulated  the  accounts. 

The  counfel  for  the  plaintiff,  admitting  that  there  was  no  ex- 
prcfs  undertaking  for  the  payment,  contended  that  he  was  en- 
titled to  recover  on  the  count  for  money  had  and  received  ;  relying 
on  the  ftate  of  the  paymafter's  accounts,  as  proved  by  Reed.  The 
learned  Judge,  however,  dircded  the  jury  to  find  a  verditl  for  the 
defendant,  but  they  found  a  verdicl  for  the  plaintiff  to  the  extent 
of  bis  demand. 

But  the  Court  of  King's  Bench  afterwards  fct  afide  this  verdift, 
and  granted  a  new  trial.  And  Lord  Ke.*J)on,  Ch.  J.  faid,  "  I  can- 
not conceive  how  the  captain  of  a  troop  can  be  pir/hnal/y  refpon- 
fible .  for  the  forage  furniflicd  to  the  troop,  whether  he  have 
received  any  money  for  that  purpofe  or  not.  It  is  admitted 
the  goods  were  not  furniihed  upon  his  ezprefs  undertaking.  They 
were  ordered  hy  the  clerk,  who  receives  his  orders  from  whatever 
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c&ccf  happens  to  be  in  command  at  the  time.  But  it  is  notorious 
to  all  parties  that  he  does  not  contract  as  an  individual^  but  on  the 
behalf  of  Government:  and  Government,  it  appears,  provides 
money  for  this  very  purpofc,  which  is  iflued  from  time  to  time  ta 
the  paymafter  of  the  regiment.  The  parties  who  furnifli  the 
goods  know  that  the  money  is  not  ta  come  out  of  the  pocket  of  the 
captain  of  the  troop.  Then  the  pay  mailer  not  having  paid  this 
money  over  to  the  defendant,  how  can  we  fay  that  the  money  has 
been  had  and  received  by  him  to  the  plaintifTs  ufe,  when  no 
money  whatever  has  been  received  by  the  defex^dant.  The  tOH* 
fequence  is^  there  muft  be  a  new  trial/' 

« 

But  the  reporter  obferves,  that  there  was  another  cafe  of  Rw 
▼•  Everkt,  (J)  determined  at  the  £ame  time,  which  was  an  adion 
brought  by  the  fame  plaintiff  againft  the  colonel  of  the  fame  re- 
giment, for  forage  fumiflied  to  his  own  particular  troop.  The 
evidence  was  in  general  the  fame  as  in  the  other  cafe  :  but  here  it 
appeared  that  though  the  defendant  had  not  drawn  upon  the  pay- 
mafter  of  the  regiment  ior  the  particular  fum  in  demand,  and  fo 
he  could  not  be  faid  to  have  received  that  fum  to  the  plaintiff's 
ufe,  yet  the  defendant  being  indebted  to  the  paymafter  on  the 
balance  of  his  own  private  account  with  him  to  the  amount  of 
two-thirds  of  the  plaintiff's  demand,  and  being  alfo  furety  for  the 
payma^er  to  Government,  and  the  paymafter  having  abfconded 
in  a  (late  of  infolvency,  the  Court  refufed  to  fet  afide  a  verdi£fc 
recovered  by  the  plaintiff  for  the  amount  of  his  debt,  as  the  de- 
fendant was  liable,  in  fomc  (hapc  or  other,  for  the  paymafter's 
default^  and  juflice  had  upon  the  whole  been  done  by  the  verdi^ 
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CHAPTER  Vr. 

Of  Contrails  by  Partners* 

■ 

T^ARTNERSHIP  U  thus  defined ;  contraSius  focutatis  tjl^  ^m 
duoplurefv^  intirfepfcuftiafn,  res^  out  operas  cotiferunt^  iofitu^t^ 
^u:d  inJe  redit  lucriinter Jinguhi pro  raid  dividatur.  (a) 

This  definition  of  a  partncrfliip  is  fakl  {b)  to  be  good  as  between 
t\  e  parties  themfelveS)  but  not  with  refpe^l  to  the  world  at  large  ; 
for  in  this  view  of  a  partnerfliip,  the  queftion  is  generally*  not 
between  the  parties  whether  moneyi  goods,  or  labour  were  con- 
tributed, and  in  what  proportion,  but  fimply  whether  there  be  aa 
agreement  for  a  participation  of  profits?  And  upon  this  queftion 
it  is  obfcnred,  (tr)  that  every  man  who  has,  a  fhare  of  the  profits  of 
a  trade,  ou^ht  alfo  to  bear  his  fhare  of  the  lofs  ;  and  if  any  ^e 
takes  part  of  the  profits,  he  takes  a  part  of  that  fund,  on  which 
the  creditor  of  the  trader  relies  for  his  payment.  It  is  intended 
to  confid^r  the  fubjed  of  this  chapter  in  the  following  order  : 

\  •  What  Agreejnent  or  Stipulation  will  conjiitute  a  Partner-' 
Jhipy  and  thereby  render  all  the  Perfons  jointly  in* 
ierejkd  therein  liable  to  third  Perfons. 

fi.  What  Contra^Sf  &f^.  made  by  one  Partner  Jhall  bind  bini' 
felfandhis  Co-partner. 

3.  Of  Contracts  with  a  Partncrwip  Firm  after  a  Change  or 

Diffolution  ;  and  ^  the  Notice  thereof  neceffary  to  be 
given* 

4.  How  Partners  muftfue  and  befued. 

5.  Of  the  Remedy  by  Partners  upon  Contrasts^  ^c.  Inter  fc» 


{a)  Pujtndorfjdf.  5.  cap,  8.  {h)  P<r  Eyre,  Ch.  J  h  Wan^h 

^.  Car-vtr,  2  H.  Bl  246.        (c)  Per  De  Grey,  Ch.  J.  2  BL  Rep.  idoo. 
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r.  What  Agreement  or  Stipulation  will  conjlitute  a  Partner^ 
Jhip^  and  thereby  render  all  the  Perfons  jointly  interefied 
therein  liable  to  third  Perfons* 

In  order  to  conditute  a  partnerdiipi  fo  astd  make  a  perfon  liable 
as  a  partner,  there  xnuft  be  fome  agreement  between  him  and  the 
oftenfible  perfon  to  (hare  in  the  profits  of  a  trade,  or  he  mud  have 
permitted  that  other  to  ufe  his  credit,  and  to  hold  him  out  as  one 
jointly  anfwerable  with  himfclf. 

Thus,  in  the  cafe  of  IFaugh  v.  Carver  and  others,  (J)  which  waa 
an  aflion  of  ajfumfjit  for  goods  fold  and  delivered,  and  for  work  and 
labour  done,  &c.  A  verdi£t  was  found  for  plaintiff*,  fubjed  to 
the  opinion  of  the  court,  on  a  cafe  which  dated.  That  on  the  24th 
February  1 790  articles  of  agreement  were  duly  executed  between 
Erafmus  Carver  and  William  Carver  (two  of  the  defendants)  of 
the  one  part,  and  Archibald  Giejler  (the  other  defendant)  of  the 
other  part,  reciting,  *'  Whereas  the  faid  Archibald  Giejler^  fome 
«<  time  fince,  received  appointments  from  feveral  of  the  principal 
<<  (hip-owners,  merchants  and  infurers  in  Holland,  and  other  places, 
/<  to  aA  as  their  agent  in  the  feveral  counties  oiHam^ire,  Devon^ 
^^Jbire^  Derfetfiirey  and  Cornwall ;  and  whereas  the  faid  Erafinus 
**  Carver  and  William  Carver  have,  for  a  great  numbef  of  yeats, 
•*  been  eflablifhed  at  Go/port  in  the  agency  line,  under  the  (irm  of 
**  Erafmus  Carver  and  So//,  and  hold  fundry  appointments  as  con- 
^  futs  and  agents  for  the  Danifb  and  other  foreign  nations,  and 
^  alfo  have  very  extenGve  connexions  in  Holland,  and  other  parts 
^  of  Europe  :  and  whereas  it  is  deemed  for  their  mtftual  intered, 
<<  and  the  advantage  of  their  friendSf  that  the  faid  Archibald,  Giejler 
*^  fliould  remove  from  Plymouth,  and  e(tabli(h  himfelf  at  Cowes  in 
*«  the  IJle  of  Wight  ;  and  the  faid  Erafmus  Carver  and  William 
**  Carver  and  the  faid  Archibald  Giefler  have  agreed,  that  eacbfhculd 
••  allo^i}  to  the  other  certain  portions  of  each  others  commi/fions  and  pro^ 
^'^  fitSi  in  manner  hereafter  more  particularly  mentioned  and  cx- 
'••  prcflfed  ;  now  therefore  this  agreement  nsiitneffetb,  and  the  fatd 
••  Archibald  Giefler  doth  hereby  for  himfelf,  his  executors  and 
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«  adminiftrators,  covenant  promife  and  agree,  to  and  with  the  faid 
•«  Erafmus  Carver  and  W'tlUam  Carver^  their  executors  and  afligns 
♦*  in   manner  following,  (that  is  to  fay),  that  the  faid   Archibald 
"  Giejl'.r  (hall  and  will,  when  "required  fo  to  do,  by  the  faid  Era/* 
**  mus  Carver  and    William  Carver^  remove  from  Plymouth^   and 
*^  eftablifh  himfclf  at  Coives  aforeiaid,  for  the   purpofe  of  carry- 
*<  ing  on  a  houfe  there  in  the  agency  line,  on  his  acco\^nt ;   but  in 
■<  confequence  of  the  afliftance  and  recommendations  which  tho 
**  faid  Erafmus  Carver  and  'William  Carver  have  agreed  to  render 
••  in  fupport  of  the  faid  houfe  at  Cowes,  the  faid  Archibald  Giejler 
**  doth  covenant  promife  and  agree  to  and  with  the  faid  Erafmus 
**  Carver  and  William  Carver^  that  the  faid  Archibald  Giejler^  hig 
*<  executors,  adminiftrators,   and  afligns,  fhall  and  will  well  end 
*^  truly  pay  or  allow,  or  caufe  to  be  paid  or  allpwed  to  the  faid 
«*  Erafmus  Carver  and  William  Carver ^  their  executors,  adminif- 
•*  trators,  oraiTigns,   one  full  moiety  or  half  part  of  the  commi/Jton 
«*  agency^  to  be  received  on  all  fuch  (hips  or  veflcls,  as  may  arrive 
•*  or  put  into  the  port  of  Cowes,   or  remain  in  the  road  to  the 
««  Wejiward  thertof,  within  the  Needles,  of  which  the  faid  Archi* 
*<  bald  Giefler  may  piocure  the  addrefs^  and  likewife  one  full  moiety 
•*  or  half  part  of  the  difcount  on  the  bills  of  the  feveral  tradefmen> 
•*  employed  in  the  repairs  of  fuch  fiiips  or  veflels.     And  the  faid 
'«*  Archibald  Giefler  hath  alfo  covenant,  promife,  and  agree,  to  and 
•*  with  the  faid  Erafmus  Carver  and  William  Carver,\th2it  they  the 
•'  faid  Erafmus  Carver  and  William  Carver,   (hall  be  at  full  liberty 
**  to  engage  warehoufes  at  Cowes  aforefaid,  on  fuch  terms  and  in 
**  fuch  manner,  as  they  may  think  proper,  in  which  the  faid  Archi* 
««  bald  Giefler  (hall  not  upon  any  grounds  or  pretence  whatfoever, 
«*  either  dire£lly  or  indireftly  interfere.     And  the  faid  Erafmus 
•*  Carver  and  William  Carver,  for  the  con(idcrations  hereinbefore 
«*  mentioned,  do  hereby  covenant  promife  and  agree,  to  and  with  the 
^*  faid  Archibald  Giefler^  his  executors,  and  adminiftrators,  that  they 
*•  the  faid  Erafmus  Carver  and  William  Carver Jhall  and  will  nuell  and 
•<  truly  y  pay  or  allow,  or  caufe  to  be  paid  or  allowed,  to  the  faid  Archi- 
««  bald  Giefler,  his  executors,   adminifrators,   or  affigns,   three-fifth 
'*  parts  or  fhares  of  the  commijfion  or  agency  to  be  received  by  the  faid 
"  Erafmus  Carver  tf«  J  William,   on  account  of  all  flips  and  veffels, 
^^  the  commanders  whereof  may  in  confequence  of  the  endeavours,  inter* 
*'ference,  or  infiumce  of  the  faid  Archibald  Giefler,  proceed  from 
«♦  Cowes  to  Portfmouth,  and  there  put  themfthes  under  the  direBion 
**  {/"/i/yi/J  Erafmus  Carver  jWWllIiam  Carver,  in  manner  herein 
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«•  hefon  metttlonedi  and  iiiewife  one  and  one^^alf  per  cent,  on  the 
•*  aim>unt  of  the  bills  of  the  feveral  trcdefmen  employed  in  the  repairs  of 
^fticHJbips  or  vejfels^  together  with  one  fourth  part  offuch  fum  or 
**fums^  as  may  he  charged  or  brought  into  account  for  noareboufe-rent^ 
w  ofi  the  cargoes  of  fuchjhips  or  vejfels  reJpeBively  ;  and  alfo  onefxth 
^  part  offuchfum  or  fums  as  may  be  charged  or  brought  tnto  ac» 
♦«  county  for  ivarehoufe-rent  on  the  cargoes  ofjhips  or  vejfels ^  as  may  be 
•«  hnded  at  Cowes  aforefaid.  And  alfo  that  they,  the  faid  ErafmuS 
**  Carver  and  Wilh'am  Carver,  their  executors^  adminiftrators%  or 
«»  affigns^  Jhalland  nuills  well  and  truly^  pay  or  allow^  or  caufe  to  ^^ 
•9 p^id  and  allowed,  unto  the /aid  Archibald  GicHetf  his- executorXf 
'Y   ^^y0^       *i  adminijlrators,  or  ajftgns^  one  fourth  parr  as  fhare  of  the  cpmnnfj^ou 

^  **  or  agency  to  be  received  by  the  faid  Era/mus  Carver  and  William 

««  Carver,  on  account  of  all  fuch  fhips  or  vejfels  that  may  arrive  cr  put 
««  into  the  port  of  Portfmouth,  or  remain  in  the  limits  thereof  under 

'  ^'the  care  and  direilicn  of  the  faid  Erafmus  Carver  a/u/ .William 

**  Carver  ;  and  likewife  one- half  ptr  cent,  on  the  amount  of  the  bills  of 
•«  the  feveral  tradefmen  employed  in  the  repairs  of  fuch  Jhips  or 
•*  vejfels* 

«^  And  it  is  hereby  likewife  covenanted,  declared,  and  agreed,  by 
•*  and  between  the  faid  Erafmus  Carver  and  William  Carver,  and 
«  the  faid  Archibald  Giejler  that  each  party  ihall  y^arj/r/;  ri/»  the 

•^  ^/T"*^  fi  ^"^  JhP^^^^  ^''  f^b  lofs  and  lojfes,  as  may  happen  on  the 
<^  advance  of  monies,  in  refped  of  any  (hips  or  vcflclsi  under  the. 
<<  immediate  care  of  either  of  the  faid  parties  refpediively;  it  be* 
^  ing  the  true  intent  and  meaning  of  thefe  prefents,  and  of  the  par- 
•'  ties  hereunto,  that  neither  of  them,  the  faid  Erafmus  Cdrver  aad 
•*  William  Carver  and  Archibald  Gtejler  Jhall  at  any  time  or  times 
•*  during  the  continuance  of  this  agreement,  he  in  anywife  injured,  pre* 
^^  judiced,  or  flffeSled,  by  any  lofs  or  lojfes  that  may  happen  to  the  other  of 
«*  them,  or  that  either  of  them  Jball  in  any  degree  he  anfwerable  or  ac^^ 
••  countable,  for  the  a5ls,  deeds,  or.  receipts,  of  the  other  of  them,  but 
«<  that  each  of  them,  the  faid  Erafmus  Carver  a/7t/ William  Carver, 
«*  and  Archibald  Giefler,  Jhall  in  his  fwn  perjbn,  and  with  his  own 
•*  goods  and  effeHs,  refpeElively,  be  anfwerable  and  accountable  for  his 
•*  own  hjfes,  a5ls,  deeds ^  and  receipts. 

<<  Provided  always,  neverthelefs,  and  it  is  hereby  declared  and 
^  agreed  to  be  the  true  intent  and  meaning  of  thefe  prefents,  and 
<<  the  parties  hereunto,  that  the  foregoing  articles  fliall  not,  nor 
•«  fliall  be  condrued  to  bear  reference  to  their  particular,  orfeparate 
•*  mercantile  ezncerns  or  connexions  J* 

■  *  # 
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Inpnxfaance  of  thefe  articles  G/j/tfl^  removed  from  Plymouth^  and 
fettled  at  Cowts,  where  he  carried  on  the  buGnefs.  of  a  (hi{>*agent« 
in  his  own  name,  and  contra£Ved  for  the  goods,  &c.  which  were 
the  fubjcA  of  the  a£lien.  And  the  queftfon  was,  whether  the  de- 
fendants were  partners  on  the  true  cotaflMdlbn  of  the  articles  ? 

The  cafe  was  argued  twice  at  tlit  bar :  and  the  Court,  after 
taking  time  to  confider  of  their  jadgment,  determined  that  the  de« 
fendants  were  partners  ;  and  confequently  jointly  liable  for  th^ 
ilebt  in  queftion* 

Lord  Chfef  JuRice  5;?r^,  faid*.  «The  difcuflion  of  this  cafe  hat 
enabled  me  to  make  up  my  mind,  and  removed  the  6nly  difficulty 
1  felt,  which  was,  whether  by  conftruing  this  to  be  a  partnerihtp^ 
we^fliould  not  determine,  that  if  there  was  an  annuity  granted  out 
t>f  a  banking- houfe,  to  the  widow,  for  indance,  of  a  deceafed  part- 
ner, it  would  make  her  liable  to  the  debts  of  the  houfe)  and  involve 
her  in  a  bankruptcy.  But  I  think  this  cafe  will  not  lead  to  that 
confequencc. 

The  definition  of  a  partncrfiiip,  cited  from  Puffeniorfy  is  good» 
ds  between  the  parties  themfclves,  bat  not  with  refpe£t  to  tha 
world  at  large*  If  the  queftion  were  between  A.  and  B.  whether 
they  were  partners  or  not,  it  would  be  very  well  to  inquire  whether 
they  had  contributed,  and  in  what  proportions, 'ftock  or  labour^ 
and  on  what  agreement  they  wete  to  divide  the  profits  of  that 
tontribution.  But  in  all  thefe  cafes,  a  very  different  queRion  arifes, 
in  which  that  definhion  is  of  little  fervxce.  The  tjueftion  is  gene* 
tally,  not  between  the  parties,  as  ^o  what  fliares  they  ihall  divide, 
but  refpe£ling  creditors,  claiming  a  fatisfadien  out  of  the  funds 
of  a  particular  houfe,- who  ihall  be  deemed  liable  in  regard  to  thefe 
funds  ?  Now  a  cafe  may  be  dated,  in  which  it  is  the  clear  fcnfe 
of  the  parties  to  the  contra£i,  that  they  (hall  not  be  partners;  that 
A.  is  to  contribute  neither  labour  nor  money,  and,  to  go  ftill  far- 
ther, not  to  receive  any  profits.  But  if  he  will  lend  his  name  as 
a  partner,  he  becomes  as  againfl:  all  the  reft  of  the  world,  a  part- 
ner, not  upon  the  ground  of  the  real  tranfaQion  between  them,  but 
Upon  principles  of  general  policy,  to  prevent  the  frauds  to  which 
creditors  would  be  liable,  if  they  were  to  fuppofe  that  they  I^nt 
their  money  upon  the  apparent  credit  of  three  or  four  perfons, 
vhen  in  fafit  they  lent  it  only  to  two  of  them,  to  whom,  Without 
ibe  others,  thej  would  have  lent  nothing.    The  argument  gone 
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intOi  faowcTcr  proper  for  the  difcuflion  of  the  quedion,  is  irrele« 
Tant  to  a  greac  part^f  the  cafe.     Whether  thefe  perfons  were  to 
interfere  more  or  lefsi  with  their  advice  and  directions,  and  many 
fmall  parts  iof  the  agreement,  I  lay  entirely  out  of  the  cafe  i  be- 
caufe  it  b  plain  upon  the  conftrudlion  of  the  agreement,  if  it  be 
conftrued  only  between  the  Carvers  and  Gie/ler,  that  they  were 
not,  nor  erer  meant  to  be  partners.    They  meant  each  houfe  to 
carry  on  trade  without  rifque  of  each  othe^,  and  to  be  at  their 
own  lofs.    Though  there  was  a  certain  degree  of  controul  at  one 
lioufe,  it  was  without  an  idea  that  either  was  to  be  involved  in 
the  confequences  of  the  failure  of  the  other,  and  without  under- 
{landing  themfelves  refponCble  for  any  circumftances  that  might 
happen  to  the  lofs  of  either.    That  ^as  the  agreement  between- 
themfelves.     But  the  queftion  is,  whether  they  have  not  by  parts 
of  their  agreement,  conftituted  themfelves  partners  in  rcfpcSt  to 
other  perfons.    The  cafe  therefore  is  reduced  to  the  Cngle  point, 
whether  the  Carvirs  did  not  intitle  themfelves,  and  did  not  mean  to 
take  a  moiety  of  the  profits  of  Giejlft^s  houfe,  generally  and  indefi- 
nitely as  they  fbould  arife,  at  certain  times  agreed  upon  for  the  fet« 
tlement  of  their  accounts.  That  th^y  have  fo  done»  is  clear  upon  the 
face  of  the  agreement :  and  upon  the  authority  of  Grace  v.  SmiibJI/^t^ 
who  takcsamoiety  of  all  the  profits  indefiaitely>  ihall,byopcratiQn  of 
law,  be  made  Jiable  to  lotfes,  if  lofles  arife,  upon  the  principle  that  by 
taking  a  part  of  the  prgfitsiTie  takes  Trom  the  geditors  a  part  of 
thac^Tund  which  is  the  proper  (ecurity  to  them  for  the  payment  of 
their  debts.     That  was  the  foundation  of  the  dccifion  in  Grace  t* 
Smithy  and  I'tbhik  it  ftands  upon  the  fair  ground  of  icafiin.     1 
cannot  agree  that  this  was  a  mere  agency,  in  the  fenfe  contended 
for  on  the  part  of  the  defendants,  for  there  was  a  rifque  of  profit 
and  lofs :  a  lhip*agent  employs  tradefmen  to  fumiih  neceflariea 
for  the  (hip,  he  contra^s  with  them,  and  is  liable  to  them,  he  aUb 
makes  out  their  bills  in  fuch  a  way  as  to  determine  the  charge  of 
commiflion  to  the  (hip  owners.    With  rcfpeft  to  the  commillion, 
indeed,  he  may  be  confidered  as  a  mere  agent,  but  as  to  the  agency 
itfelf,  he  is  as  much  a  trader  as  any  other  man,  and  there  is  as 
much  rifque  of  profit  and  lofs,  to  the  pcrfon  with  whom  he  con- 
tra£ls,  in  the  tranfadions  with  him>  as  with  aay  other  trader.     It 
is  true  he  will  gain  nothing  but  his  difcount,  but  that  is  a  profit 
in  the  trade,  and  there  may  be  lofles  to  him,,  as  well  as  to  the 
owners.    If  therefore  the  principle  be  true^  that  he  who^kcs  the 
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general  profits  of  a  partnerfhipi  mad  of  neceflity  be  made  liable  to 
die.loflesi  in  order  that  he  may  ftand  m  a  juft  fituation,  with  re- 
nrd  to  the  creditors  of  the  houfe,  then  this  is  a  cafe  clear  of  all 
difficulty.  For  though  with  reCpeci  to  each  other,  thefe  perfons 
were  ndt  to  he  con£dered  as  partners,  yet  they  have  made  theni>- 
Xelves  fuch»  with  regard  to  their  tranfa£lions  with  the  reft  of  the 
world.  I  am  therefore  of  opinion  that  there  ought  to  be  judgment 
ibr  the  plaintiff." 

So»  in  the  cafe  of  Sloxam  and  Fmirdrinier  v.  Pell  and  Brooke^ 
t/*)  vhere  it  appeared  there  was  a  partnerfhip  for  feven  years 
tret^iven  Brooh  and  PeU\  but  at  the  end  of  one  y^ar  agreed  to  Be 
cUflbkeJ,  but  no  eiprefs  diflblntien  was  had.  The  agreement  re* 
oted,  that  Brooke  being  defirout  to  have  the  profits  of  the  trade  to 
liimfdf,  and  PW/ being  defiroug  to  relinquifh  his  right  to  the  trade 
and  profits,  it  was  agreed,  that  jBr^o^^ihould  give  Pell  a  bond  for 
2485/.  which  Pell  had  brought  into  the  trade,  with  interell  at  fire 
per  cent, /vYCxiii  was  accordingly  done.  And  It  was  farther  agreed, 
that  Brooke  fliould  pay  to  Pell  200/.  per  annum  ior  fix  years,  if 
Brooke  fo  long  lived,  as  in  lieu  of  the  profits  of  the  trade  *,  and 
Sroeie  covenanted,  that  Pell ttiould  have  free  liberty  to  infpjsdl  his 
books.  Brooke  became  a  bankrupt  before  any  thing  was  paid  to 
PeU.  And  this  -aftion  being  brought  for  a  debt  incurred  by 
£rooke  in  the  courfe  of  trade.  Lord  Mansfield  held  that  Pelf  was  a 
"fecret  pttrtner :  He  faid,  **  This  was  a  device  to  make  more  than 
legal  intereft  of  money,  and  if  it  was  not  a  partnerfhip,  it  was  a 
«rime.  And  it  (hall  not  lie  -in  the  defendant  Pelfs  mouth  toVay^ 
•it  is  ufury,  and  not  a  partnerQiip/' 

But  where  a  partner  (who  retires  from  the  concern)  lends  money 
to  his  co-partner,  upon  an  agreement  to  allow  legal  intereft,  with 
an  additional  annuity  for  a  certain  term  of  years;  this  is  not  a 
continuance  of  the  partnerfhip,  even  with  rcfpe£t'  to  third  perfuns^ 
provided  there  has  been  public  notice  of  the  diflblution* 

Thus,  in  the  cafe  of  Grace  v.  Smith,  (g)  which  was  an  a^ion 

plfljfumffit  for  goods  fold  and  delivered.     On  the  trial  a  verdict 

was  found  for  the  defendant :  and  upon  a  motion  to  fet  afide  this 

9erdi£^,  De  Grep,  Ch  .J  reported,   that  this  was  an  a£lion  brought 

againft  Smith  alone ^aM^pcret  partqer  with  one  Robin/on  to  whom 
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(/)  Siuingein  f^  King's  Bench,  7  Mar.iTi$.  coram  Loird  Maaf*; 
fridf  aied  in  2  BL  Re^,  999, 
fj)  2  Bl.  Sif.  9^9. 
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the  gooik  were  delivered, 'and  who  became  bankrupt  in  i^'j^S 
That  on  the  3cth  of  Adarci,  1767,  SmM  and  Robin/on  entered  xnt6» 
partnerflirp  for  feven  years, but  in  the  November 'Sikcrvirzrds  (oxnt  difr 
putes  arifing,  they  agreed  to  diflblve  the  partn^rfhip.  The  articled 
were  not  cancelled;  but  the  difiblutlon  was  open  and  notbrious,  and 
was  notified  to  the  public  on  the  17th  of  November^  X7^7»  Th^ 
terms  of  the  diflblution  were,  that  all  the  (lock  in  trade,- and- debt» 
due  to  the  partnerihip  fliould  be  carried  to  the  account  of  Robiu'^ 
fin  only*  That  Ztnitb  was  to  have  back  5200/.,  which  he  brought 
into  the  trade,  and  IcooA  for  the  profits  then  accrued,  fince  the 
commencement  of  the  partnerfliip :  That  &miib  was  to  lend  RoUn^ 
fin  4000/.,  part  of  this  5200/.,  or  let  it  remain  in  his  hands  foT 
feven  years,  at  five  per  cent,  intereft,  and  an  annuity  of  300/.,  per 
snnum,  for  the  fame  feven  years  :  For  all  which  Robinfin  gave  bond 
to  Smith.  In  June  1768,  Robin fon  advanced  to  Smith  600L  fat 
two  years*  payment  of  the  annuity  and  other  fums  by  way  of  in* 
teVe(t»  and  gratuities,  and  other  large  fums  at  different  times,  to 
enable  him  to  pay  the  partnerfliip  debts.  Smith  having  agreed  ta 
receive  all  that  was  due  to  the  partnerfliip,  and  to  pay  its  debts,  but 
at  the  hazard  of  Rothtfin.  That  on  the  ifl;  pf  jlugufi,  1768,  the 
demands  of  Smith  were  all  liquitated  and  conlblidated  into  one» 
Wz.  5200A,  due  to  him  on  the  diflblution  of  the  partnerfliip, 
1500/.  for  the  rcmainmg  five  years  of  the  annuity,  apd  300/.  for 
Smiths  ttntQ  of  a  fljip:  in  all  7,000/.  for  which  if flii^/&«  gave  » 
bond  to  Smith.  That  on  the  2 2d  of  Augu/ly  i76^,anaiEgnment 
was  made  of  all  Robinforiz  efFe£ts  to  fecure  the  balance  then  due 
to  Smithy  which  was  dated  to-  be  so,oooA  Soon  after  the  com*  - 
million  was  awarded* 

The  Court  of  Common  Fleas  held,  that  thefe  fa^s  did  not 
amount  to  a  partnerfliip.  De  Grey^  Ch.J.  faid  :  «  The  only  qucf-. 
tion  is,  what  conftitutcs  a  fecret  partner  ?  every  man  who  has  a 
fhare  of  the  profits  of  a  trade,  ought  alfo  to  bear  his  fliare  of  the 
lofs.  And  if  any  one  takes  part  of 'the  prafit^  he  takes  a  part  of 
that  fund  on  which  the  creditor  of  the  trader  relics  for  his  pay- 
ment. If  any  one  advances  or  lends  money  to  a  trader,  it  is  only 
lent  on  his  general  perfonal  fecurity.  It  is  no  fpecific  lien  upoa 
the  profits  of  the  trade,  and  yet  the  lender  is  generally  interefl.ed 
in  thofe  profits ;  he  relies  on  them  for  repayment.  And  there  is 
no  difference  whether  that  money  be  lent  de  novo,  or  lefi  behind  la 
trade  by  one  of  the  partners  who  retirest    And,  wlijedies  the  ternni 

of 
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of  that  loan  be  kind  or  harfl),  makes  alfo  ik>  manner  of  diflerence.  I 
think  the  true  criterion  is^  to  inquire  whether  Smith  agreed  to  (bars 
the  profits  of  the  trade  with  Robinfon^  or  whether  he  only  relied  on 
thofe  profitS}  as  a  fund  of  payment :  A  diftln£tion,  not  more 
nice  than  ufually  occurs  in  queftions  of  trade  or  ufury.  The  jury 
have  faid  this  is  not  payable  out  of  the  profits  \  and  I  think  there 
U  no  foundation  for  granting  a  new  trial." 

Blaelflone^  J.  faid :  *^  I  think  the  true  criterion,  when  money 
is  advanced  to  a  trader,  is  to  confider  whether  the  profit  or  pre* 
minm  is  certain  and  defined,  or  cafuaU  indefinite,  and  depending 
<m  the  accidents  of  trade.  In  the  former  cafe  it  is  a  han^  (whether 
iifurious  or  not,  is  not  material  to  the  prefent  quellion),  in  the  lat- 
ter z  parinerjbip.  The  haaard  of  lofs  and  profit  is  ^tot  equal  and 
reciprocal,  if  the  lender  can  receive  only  a  limited  fum  for  the 
profits  of  his  loan,  and  yet  is  made  liable  to  all  the  lofles,  and  all. 
the  debts  contracted  in  (he  trade,  to  any  amount/' 


Bo^  a  partner  whofe  name  does  not  appear  in  the  firm,  nor  is 
pabHcIy  known  to  be  a  partner,  is  only  liable  for  goods  fumiihed 
during  the  time  he  is  a£lually  a  partner,  and  receiving  the  emolu- 
nents  and  profits  of  the  bofinefs.  {h) 

But  if  he  has  been  known  publicly  to  be  a  partner,  and  no  no* 
tice  is  given  of  the  dij/blution^  in  that  cafe  he  will  be  liable  for 
4ebts  after  he  has  aflually  withdrawn  himfelf  from  the  con* 
cern.  (1) 

So,  if  a  perfon  fuffers  his  name  to  be  ufed  in  a  bufinefs,  and 
holds  himfelf  out  as  a  partner,  though  in  point  of  fa£k  no  partner* 
ihip  exiils,  he  is  liable  to  a  creditor  who  contrafls  with  the 
firm. 

Thus,  in  the  cafe  of  Toung  v.  AxteU  and  another,  {h)  which  was 
6n  a&ion  to  recover  600/.  and  upwards,  for  coals  fold  and  deli- 
vered by  the  plaintiff  a  coal-merchant-  An  agreement  between 
the  defendants  was  given  in  evidence,  dating  that  the  defendant 
Mrs.  Axteli  had  lately  carried  on  the  coal-trade,  and  that  the  other 
defendant  did  the  fame  \  that  Mrs.  /fxtell  was  to  bring  what  cuf- 
f^mirs  Jbe  could^  into  the  huftnefs^  and  that  the  other  was  to  pay  her 
an  annuity^  and  alfo  is.  for  every  chaldron  that  Jb(^uld  he  fold  to  thafi 

ih)  Evans  v.  Drummond,  4  Efp-  Rep.  89.  (i)  Vide  Pofi, 

f  i)  At  Guildhall  Sittii^gs  aJUr  HIL  24  Geo.  III.  cor.  Lord  M^nafield^ 
£iicdinzH.BL  24a. 
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perfins  who  hadbien  her  cuflomers^  $r  vftrt  efber  recommending*    The 

plaintiff  alfo  proved,  that  bills  were  made  out  for  goods  fold  to  her 

Cuftomersy  in  their  joint  names ;  and  the  queftion  was  whether  Mrs. 

jtxtetl  was   liable  for  this  debt  ?     Lord  Mansfield^  faid,  «  He 

<<  fliould  have  rather  thought  on  the  agreement  onlj^  that  Mrs.  Ax-* 

^  ////would  be  liablei  not  on  account  of  the  annuityi  jv/  the  other  paj^ 

**  meni,  as  thai  %vouldbeincreafedin  proprdion  as  fie  increafedthe  hipnefim 

<<  However,  as  (he  has  fuffered  her  name  to  be  ufnl  in  the  bofi- 

«(  nefsi  and  held  hcrfelf  out  as  a  partner,  Ihe  was  certainly  liable^ 

<'  though  the  plaintiff  did  not,  at  the  time  of  dealing,  know  that 

«  (he  was  a  partner,  or  that  her  name  was  ufed*''    And  the  yxrf 

accordingly  found  a  verdicl  for  the  plaintiC 

A  partner(h]p  may  ezift  in  a  particular  con^m  widiout  conftir 
tuting  a  general  partner(hip»  unlefs  a  repr^fentation  is  made  of  i^ 
general  partncr(bip. 

Thus,  in  the  cafe  of  De  Berhom  v.  Smithznd  Lewis,  (/)  w:hich  was 
an  a£lion  of  ajfumpfit  to  recover  the  value  of  a  quantity  of  foreign 
lace  againft  the  defendants,  charging  them  as  partners.    It  wa» 
admitted  that  Smithy  one  of  the  defendants,  was  liable,  but  the  other 
defendant,  Lewis^  denied  th^t  he  was  a  partner.    This  was  the 
only  que(tion  in  the  cafe.    The  evidence  on  the  part  of  the  plain* 
tiff  was,  that  he  was  a  foreigner  living  at  Lijle  in  Flanders  i  that 
having  been  applied  to  by  the  defendants  for  a  quantity  of  lace  on 
credit,  that  before  he  would  furni(h  it,  he  wro^e  over  to  his  cor« 
refpondent  in  London  to  inquire  concemipg  rmi^ciTcumiUnces 
and  Gtuation ;  that  his  corr^fpondent  had  inquired  from  a  Mr« 
Both^f  a  merchant  in  London,  who  informed  him^that  they  were 
in^((artner(hip  in  trade,  which  information  the  correfpondent  com* 
municated  to  the  plaintiff,  who  in  confequence  thereof  eave  then\ 
the  goods  on  the  terms  they  aiked« 

Mr.  Botham^s  clerk  was  called,  and  proved,  that  the  only  tea- 
nexion  in  trade  between  Mr.  Botbam  and  the  defendants,  was  in 
difcounting  bills,  which  Mr.  Botbam  had  been  in  the  habit  of  do^ 
ing  for  Smith,  one  of  the  defendants,  but  that  on  difconnting  a 
biil  at  one  time  fpr  Smith,  he  bad  introduced  Lexvis  to  him  as  h\9 
partner. 

if)  I  ^Jh  ^^'  »ft- 
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Lord  Kenyon^  Ch.  J.  upon  this  evidence,  tulcd^  *^  That  it  was 
not  fuf&cient  to  charge  Lnvu  as  a  partner/'  Hib  lordthip  faid^ 
^  That  perfons  might  be  partners  in  a  particuUr  concern  or  bu(i« 
nefs,  but  that,  notwitbftanding  if  they  did  not  appear  to  the  world 
as  partners^  that  it  (hould  not  be  fufBcient  to  conftitute  a  general 
partnerihip,  and  make  them  liable  in  other  cafes  not  connefled 
with  fttdi  particular  bu&nefs.  That  the  circumftance  in  evidence 
ef  the  introda£lion  of  Lews  to  Mr.  Boibam  (hould  be  taixnficun' 
Aim  fuhjiStam  materiam^  that  is, ,  as  applymg  to  the  tranfafiion  is 
which  &tmth  was  concerned  with  Mr*  Boibamx  tlic  difcounting  of 
billSf  to  which  tranfaAion  only  it  (hould  be  confined,  and  that 
he  was  therefore  of  (pinion,  that  without  further  evidence  a  general 
partnerfliip  could  not  be  eftabliibtd^  in  order  to  charge  Lnvis  the 
ether  defendant  in  this  a£lion." 

However,  it  afterwards  appearing  in  cvidencci  that'  in  fa£l^ 
Lfwh  had  reprefented  himfelf  to  the  plaintiff  as  partner  in 
trade  with  Smith  y  his  lordQiip  in  his  charge  to  the  jury  added^ 
"  That  though  in  point  of  hdt  parties  are  not  partners  in  trade^ 
*'  yet  if  one  fo  feprefents  himfelf,  and  by  that  means  gets  credit  for  .  * 
«  gopdsior  the  other,  that  both  (hall  be  liable/'  The  plaintiff  upoa  '^^  ^d  ^ 
this  evidence  obtained  a  verdict. 


In  order,  however,  to  conftitute.  a^rtnerfliip  Sn  a  particular 
|mrchafe  there  mu(l  either  be  a  joint  undertaking  to  pay,  or  ani 
ligreement  to  (hare  in  the  profit  and  lofs.  s 

Thus,  in  the  cafe  of  Hoare  znd  others  v.  Dawes  and  another,  (m) 
irhich  was  an  aAton  for  money  l^nt  and  advanced.  The  fafts  of 
;the  cafe  appeared  to  be  as  follow :  The  plaintiffs,  who  were 
hankers,  had  advanced  a  fum  of  money,  on  certain  tea^wammts 
cf  the  Eqfl  India  Company  to  Contencin^  a  broker,  whodcpofited  the 
tea-warrants  with  the  plaintiffs  as  a  fecurity,  and  alfo  gave  them 
Lis  note  of  hand  for  the  fum  advanced.  He  had  been  employed 
by  a  number  of  perfons,  of  whom  the  defendants  were  two,  to 
purchafe  a  lot  of  tea,  at  the  Eaft  India  Company*^  fate,  of  which 
they,  (together  with  himfelf|)  were  to  have  feparate  (hares,  the 
Jots  being,  in  general,  too  large  for  any  one  dealer.  The  prac* 
tice  at  fuch  fales  is,  for  the  company  to  give  a  warrant  or  war* 
jraQt^  to  the  broker  or  purchafer,  for  the  delivery  of  the  quantity  of 
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tea  parchafedj  on  payment  being  made.     At  the  time   pf  the  fale 
25/.  per  cent,  is  advancedV  and  ia  forfeited  unlefs  the  whole  is  paid 
on  the  thirds  which  is  the  la/f^  day  of  payment.     If  paid  fooner, 
allowance   is  made  for  prompt  payment.     The  warrants  are  often 
pledged,  and  money  raifed  upon  them  >   gencfally  confiderahly  kf% 
than  the  fuppofed  value  of  the  tea.     It  happened,  however,  in  thift 
iliftance,  between  the  time  of  the  depoGt  of  the  warranU  with  the 
plaintiffs,  and  the  time  when  the  payment  was  to  be  made   at 
t)ie  India  Houfe^  that  the  value  of  .the  tea  funk  ib  much  aa  to^ 
be  confiderably  under  the  amount  of  the  fum  advancfd.    Th& 
broker,  in  the  mean  time,  bad  become  a  bankrupt,  and  had  in-> 
formed  the  plaintiffs  who  his  employees  were^  all  of  whom*  ex* 
<lept  the  defendants,  were  fince  either  dead,  or  become  bankrupts. 
The  ihares  of  the  defendants  were  to  be  two*fixteentbs  of  tho 
whole  lot.    The  ground  of  the  adion  was»  that  all  the  employer^ 
^f  the  broker  were  to  be  conGdered  as  partners,  and  jointly  and 
feverally  liable  for  the   whole.     The  defendants  owed  nothing 
upon  their  own  two-fixteenths.    There  was  not  any  joint  concern 
in  the  re*difpofal  of  the  tea.    The  defendant  produced  feveral 
bankers  apd  brokers,  (of  whom  Conienfhi  was  one,)  who  faid,  they 
had  had  frequent  tranfa£iions  of  this  fort,  (it  being  a  very  ufual 
fpeculation,)  and  they  always  underftood,  that  the  only  fecurity 
was  the  pledge^  and  the  perfonal  fecurity  of  the  broker,  unlefs 
where  the  principals  were  inquired  after,  and  declared,  which  wask 
very  rarely  done.    That,  as  the  pradice  was  to  advance  confi* 
derably  under  the  fuppofed  value  of  the  tea,  and  it  was  alfo  ufua) 
to  ftipulate,  that,  if  the  money  was^not  repaid  within  a  certain  time» 
the  lender  might  fell,  the  warrant  was  of  itfelf  a  general  and  fuffi- 
cient  fecurity.     ConUncin  faid,  that  tea-warrants  were  con{idere4 
ps  cafli,  and  paffed  by  delivery.     On  the  other  £de,  w  anfwer  ta 
tfiis  evidence,  (the  plaintiffs  having,  at  firil,  reded  their  cafe  on  the 
fad,  that  there  were  perfbns  behind  the  curtain,  for  whom  the 
broker  a£led|)  two  witnefles  were  called  ;  One  of  them,  one  Car^ 
tony,  a  tea*dealer,  fworc,  that  a  broker  had  once  borrowed  fome 
moncyy^r  him  on  tea- warrants,  from  the  plaintiffs,  and  that  the 
value  of  the  tea  having  fallen  under  the  fum  advanced,  and  the 
broker  having  failed,  be  bad  paid  the  difference,  conddering  him- 
(elf  as  liable.     The  other  was  a  perfon  who  had  alfo  dealt  in  tesi 
and  in  loans  of  this  fort,  and  he  fwore,  that  his  idea  had  always 
been  that  the  perfons  behind  the  curtain  were  liable  ;   but,  upon 
crofs  examination,   he  faic^y  he  never  knew  any  lofs  happen,  nof' 
fu^  demand  adually  madcj  on  the  broker's  employers* 

The 
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The  Court  of  King^s  Bench,  upon  thefe  fadl«  being  (tatei),  wcro 
l>f  opinion  that  they  did  not  conftitute  a  partnerfliip. 

Lord  Mansfield  faid :  <<  I  conGdered  this,  at  firft,  as  a  cafe  oC 
dormant  partners.  The  law  with  refpe£l  to  them,  is  notdifpated» 
ftfz.  that  they-  are  liable  when  difcovered,  becauG:  tfiey  would 
otherwife  receive  ufurious  intereft  without  any  rilk  \  butj  towatdf 
the  end  of  the  caufc,  the  nature  of  the  tran(a£lion,  and  of  tliefc( 
Joans,  was  more  clearly  explained,  and  I  was  fatisfied  with  the  rer* 
did,  and  am  now  confirmed  in  my  opinion.  The  evidence  o£ 
Cartofjy  is  irrelevant,  becaufe  he  fa^d  the  broker  borrowed  the  mo* 
ney  for  Urn  >  and,  befides,  he  did  not  difpute  the  demand.  If 
ihis  a  partnerihip  between  the  buyers  ?  I  think  it  is  not ;  bu( 
merely  ^n  undertakipg  with  the  broker  by  each,  for  a  particular 
quantity.  T  here  is  no  undertaking  by  one  to  advance  money  for 
another,  nor  any  agreecpent,  to  (hare  with  one  another  in  the  profit^ 
9nd  lofs.  The  broker  undertakes  to  buy  and  lei),  but  makes  no  ad« 
Tance  without  the  fecurity  of  the  tea-warrants,  which  are  confidere4 
;i5  ca(h,  and  pafslby  delivery,  like  Eajl  India  bonds.  Thefe  warranty 
are  pawned  with  the  lender,  but  xhe  broker  has  no  power  to  pledge 
$kt  perfonal  fecurity  of  the  principals.  ^He  cannot  fell  the  war^apts^ 
and  borrow  more  money  on  fuch  perfonal  fecurity.  It  makes  219 
difference,  whether  fpecific  tea,  or  the^warrants,  are  delivered  at 
fhe  fale.  It  would  be  inod  dangerous  if  the  credit  of  9  perfpn^ 
^ho  engages  for  a  fortieth  part,  for  inftance,  (hould  be  conGde|re4 
as  bound  for  ail  the  other  thirty-nine  parts.  Non  hac  infmdira  venl. 
The  witneiTes  did  not  merely  fpeak  to  opinion,  but  to  matter  6i 
fa&,  and  their  own  dealings.  They  faid,  the  money  was  lent  to 
the  broker  alone.  Sometimes,  indeed,  lenders  have  required  to 
know  the  principals ;  they  did  not  truft  the  broker  alone;  but  al) 
Others  who  do  not  afk  after  the  principals  do.  The  note  is  give^ 
as  a  collateral  fecurity  perfonally  by  the  holder  of  the  warrant,  not 
ill  the  cbara£ler  of  a  partner  wi(h  dther  perfons,  nor  as  a  broker 
for  them." 

BtdliTy  J.  faid :  <<  This  Is  a  rery  plain  cafe.  The  plaintiffs  ha4 
AO  reafon  to  conGder  the  broker  as  a  partner  with  the  o^her  per- 
^(ons,  for  though  he  had  a  ihare,  he  did  not  a6l  or  appear  as  a  partr 
aer.  Npr  were  they  partners  as  among  themfelves.  They  ha4 
pever  met  or  comra£led  together  as  partners.  If  thi3  tranfa£lioa 
were  fufficient  to  conftitute  a  partnerihip,  a  broker  would  have  it 
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fe  his  power  to  make  500  perfons  partners^  who  had  nercr  fern 
aer  heard  of  one  another,  or  'mighty  at  his  pleafore^  conren  hit 
principals  iAto  partners,  or  not,  without  any  authority  from  them^ 
\j  taking  joint  or  feparate  warrants/* 

So,  where  one  perfon  agrees  to  boy  a  quantity  of  goods,  amf  t» 
let  others  have  a  certain  proportion  of  them,  he  alone  isanfwerable  ^ 
fiicb  a  tranfadion  being  confideied  a  mere  JkA^ccntraB^  and  not  a 


y  fartner/bip. 


ThuSi  in  the  cafe  of  Coope  and  others  v.  Eyre  and  others,  {n% 
which  was  an  action  of  ajfum^t^  brought  by  the  phintifi  a^ 
owners  of  a  Greenland  (hip,  called  the  Earl  of  Chatham^  againft  the 
defendants,  as  partners,  on  an  agreement  to  purchafe  oil,  the  cargo 
of  a  (hip.  It  appeared  that  on  the  24th  Augufl^  the  defendants, 
Eyre^  for.  himfelf  and  partners,  (who  were  Atkinfen  and  Walton, 
general  merchants)  Hatterjleyy  for  hin^ifelf  and  Stephens ^  who  were 
oil  merc}iants,  and  Pugh^  for  himfelf  and  fon,  who  were  alfo  oiF* 
merchants,  agreed  to  purchafe  jointly  as  much  oil  as  they  could  pro- 
cure, on  a  profpe£k  that  the  price  of  that  commodity  would  rife  % 
that  Eyre  (hould  be  the  odenlible  buyer,  and  the  others^ar^  in  £& 
fur  chafe  at  the  fame  price  which  be  might  give.  Halterjley  and  Co. 
were  to  have  one-fourth,  *Pugh  one-fourth,  and  Eyre  and  Co.  the 
remaining  moiety ;  that  they  bought  large  quantities  of  oil  belong- 
ing  to  other  (hips  and  other  traders  befides  the  plaintifisi  in  the 
name  of  Eyre  and  Co.  ;  that  Hatterjley  2XkAPugh  occafionally  came 
forwards,  and  gare  dire£)ions  as  to  the  delivery  of  the  oils,  and 
otherwife  interfered  in  the  tranfadion,  and  alfo  made  many  de- 
clarations, **  that  they  were  all  jointly  Interefted  in  the  diflbrent 
*<  purchafes,  and  that  d>erc  was  a  general  concern  between, 
«  them." 

The  evidence  as  to  this  point  was  in  fubftance  as  follows :  Gar* 
forth^  the  broker,  proved  the  contract,  (igned  by  Eyre^  for  himfelf 
and  Co.  -9  general  orders  from  Eyre  only  to  purchafe  any  quantity 
of  oil  which  might  offer.  Hatter/ley  and  Pugh  told  him  they  were 
to  have  zpart  of  what  was  purchafed  in  the  firm  of  Eyre  and  Co.» 
itnd  that  they  vrtrc Jointly  concerned.  They  went  to  receive  a  car- 
go fold  by  ThwaiteSf  at  Blackwall.  Thwaites^  who  had  alfo  fold  oil 
to  the  defendants,  proved  that  Hatterjley^  faid  *^  It  is  all  the  fam0 

<«  uhether  Eyre  or  1  buy  ii\   it  is  the  fame  concern i^  and  that 

< 
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^mgh  (aid)  ^'  HatterJUy  and  t  am  concerned'^  that  they  attended 
to  fee  the  <nl  gauged :  Stricklafid,  who  had  the  care  of  GrOtn/and 
dock,  proved  that  HatterJUj  and  Pugb  faid,  <<  We  have  purchafed 
*<  your  oil  ;*'  that  on  failure  of  Eyn  and  Co.  Pogb  fent  an  order 
not  tb  deliver  the  oil  of  the  (hip  firitannia^  which  had  been  pur« 
chafed  by  Ejrt  and  Co.)  and  had  the  cellars  locked. 

Kitbingt9n  fold  oil  to  Ejn  and  Co.  by  Garforth  the  broker,  de* 
livered  to  Hattirfirf^  who  gave  in  payment  a  bill  accepted  by  Ejr^ 
and  Co.|  and  hta  own  note,  to  indemnify  the  witnefs  in  making  an 
indorfement. 

Captain  Hajtings  fold  oil  to  Eyre  and  Co.  by  the  fame  brokei^ 
for  which  Fugb  figned  an  agreement. 

Captain  D&wfin  alfo  (old  oil  by  Garforth  to  Eyn  and  Co.»  for 
which  Pugb  gave  a  receipt ;  and  being  a&ed,  whether  the  buyers 
were  refponfible  perfons,  told  the  witnefs  that  be  was  fafe,  faying, 
«<  I  am  concerned,  Hatterjlej  is  concerned,  and  there  is  a  houle 
^  at  JVortcifci  which  can  .buy  us  all.''  P»|^i&  afterwards  repeated 
this  in  the  prefence  of  Hatterjlgy^  who  acknowledged  it  to  be 
true. 

Pbilps  proved  that  he  was  agent  to  fell  oil  for  a  Mr.  TltcrMU$f^ 
and  not  truAing  to  Eyre  only,  whom  he  confidered  as  a  n\ere  fpe<» 
culator,  required  the  names  of  the  others  concerned  to  be  given  in, 
upon  which  Gaffortb  the  broker  gave  in  the  names  of  HaUelJUf 
and  Co« 

At  the  trial,  on  the  part  of  the  defendants,  it  was  infifted  that 
the  contraft  for  fale  was  made  between  the  plaintiffs  and  Ejrt 
and  Co.  only,  and  that  the  agreement  which  the  defendants  en- 
tered into  between  themfelvcs  was  only  a  fub-contra6^j  and- did 
not  conftitute  a  partner(hip.  Lord  Lwghhrougt,  Ch.  J.,  after  de« 
daring  his  opinion,  (that  as  the  defendants  did  not  appear  to  have 
been  jointly  concerned,  further  than  the  purchafe  of  tlic  oil,  they 
had  not  fuch  a  joint  intereft  in  the  profits  andlofs,  as  the  law  made 
neceflary  to  a  partnerfliip,}  dire&ed  a  verdiA  to  be  found  for  them, 
which  was  accordingly  douQ* 

.  But  the  plaintiffs'  counfcl  afterwards  moved  for  a  rule  to  (how 
caiife  why  a  new  trial  (hould  not  be  granted.  In  fupport  of  the 
rule  they  admitted  that  a  participation  of  profit  and  lofs  was  necef- 
'  fary  to  conftitute  a  partnerfhip,  and  argued  that  this  was  a  con« 
trad  of  that  nature.  Whether  the  agreement  be  to  divide  the 
goods  themfelvcs  at  a  given  time,  or  the  produce  on  the  fale  of 
cbcmi  each  party  r^ns  the  fame  rifque^  and  each  has  his  (hare  of  pro« 

fits 
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its  and  lofs,  etcher  in  the  increafed  or  decreafed  vahie  of  the 
gftkU,  or  the  iocBcafed  or  decreafed  price  for  which  thef  might 
aauUy  be  fold. 

The  defendants  Hatterjtey  and  Btigi^    occaftonally  permitteci 
lbxx{  names  and  credit  to  be  ufedy  and  holden  out  as  perfons 
jointly  concerned :  neither  of  them  could  fajr^  <<  Non  b^  injkderm 
^  ve9u^    While  the  ipeeulalion  promiied  weil^  and  th^y  feared 
shat  the  whole  pit>fit  would  belong  to  the  aJBgnees  of  Bjrt  and 
Co.t  they  went  to  Greitdand  Dock^  to  lecuie  to  them&lvcs  their 
refpeAive  fliares  oJF  the  concern.    This  was  holding  them&Ires 
'    «tt€  as  JMitly  concerned  in  fone  of  the  contrads :  but  if  ihey 
were  concerned  in  fome>  they  were  fo  in  all,  as  they  were  all  mad^ 
under  the  fame  ordcv.    It  was  known  that  £jr«  had  feveral  other 
perfons  concerned  with  him»  otherwife  he  could  not  have  gained 
credit  to  fo  large  an  amount }   but  it  was  not  aecefiiry  that  the 
lendors  ihould  know  who  the  private  partners  were  :  theygavo 
credit  to  themi  though  not  by  name.    The  broker  would  not 
have  made  ^  bargain  which  gcould  not  be  fulfilled  \  he   knev 
that  he  was  aSing  for   refponfible  perfons*    But  it  fhall   not 
be  in  their  power,  after  three  months  have  elapfedj  by  their  qwi| 
aft»  to  convert  a  partnerfliip  into  a  mere  agreement.    In  the  cafe 
of  Rich  y.  Coi^  ^  the  owners  of  a  &ip>  let  for  a  term  of  years  to  the 
qiafteri  who  covenanted  to  repair  her  at  his  fole  expence^  wero 
held  liable  for  repairs,  though  the  ihip-builders   fuppofed  the 
mailer  to  be  the  owner,  and  gave  credit  only  to  him.    The  finn 
.of  a  houfe  may  have  a  different  meaningi  according  to  the  nature 
of  the  trade.    Eyre  and  Co,,  as  general  merchants,  might  mean 
Eyre^  AiUnforij  and  VTalton  \  but  in  the  oil<*trade  (which  was  known 
to  be  an  extraordinary  concern)  Eyre  and  Co>  meant  Eyre  and 
the  other  defendants,  becaufe  they  were  all  concerned  together 
in  the  oil  contraAs.     It  is  objected  that  this  is  not  9  partnerfliip^ 
but  only  zfub-faUy  ox  fub-conira^^     A  fub^contraB  is  a  £econdary 
con4ra£l  depending  upon  fome  primary  and  antecedent  one.    In 
the  cafe  of  a  purchafe  of  goods,  it  means  2  fubfequent  agreement  to 
take  a  part  of  what  has  been  previoujly  bought  pt  is  like  an  under^ 
leafe  of  lands.    But  a  previous  agreement  to  (hare  in  an  intended 
purchafe,  is  a  contra  A  oi  partnerjbip.    So,  if  before  a  leafe  was 
granted,  the  intended  lefiee  were  to  agree  to  let  another  have  a 
^jP^are  in  the  concern^  that  could  not  be  regarded  as  a  fub-contra£l, 
the  perfon  fliaring  would  in  fuch  cafe  be  deemed  a  co-leiTee  in 
equity,  and  would  be  liable  ^to  the  rent  and  covenants  \  for  qtA 

f  Pf/h^tit.  Ovrnen  and  Maften  of  Sbij^  j 
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frntit  commodum  fenfire  debet  et  onus.  It  could  not  be  a  fiib&fale  t* 
HMerJtey  alid  Pugh^  bceatife  each  was  to  have  a  (hare  on  die  lane 
jerms  as  Eyre  and  Co.  purcha&d.  Bat  Eyre  and  Co.  w^e  mexs. 
cbantSy  and  merchants  never  buy  to  fell  again  at  prime  i^.  .  HeO^ 
terjky  and  Pugb  muft  therefoile  be  hiA,  to  hare  fliafed  originkUy  ia 
tfaefe  bai;gains,  and  not  to  have  purchafcd  any  fecond  part  of  tfaem. 
The  fpirit  of  buying  and  fdlmg  is  gain  1  the  fpirit  of  paitiieilh^ 
is  mutual  participation  of  gain. 

Tlie  Court  not  being  unanimous  on  this  ckfc,  the  Judges  Mi* 
vered  their  o)^ti\atisferiatim  as  follow  : 

G^ldi  J.  faid,  «  The  fafts  of  the  prefent  cafe  arc  (hbrfly  Acfe^ 
the  defendants  and  Eyre  and  Co.  order  one  Ga^rth^  a  brokety 
to  buy  quantities  of  oil.  The  defendants,  Hatterjtey  and  Co.,  and 
Pugb  and  Co.,  were  to  ha?e,  for  their  ref^edive  (hares,  each  onb 
fourth.  The  broker  buys  divers  (hip  loads )  and  to  fOttie  of  thb 
vendors  the  defendants,  during  the  treaty,  declare  it  to  be  k  com- 
mon concern  lietween  them  and  Eyre  and  Co.,  io  ^hofe  nam* 
^e  purchafes  were  made. 

But  with  refpeft  to  the  plaintiffs/  the  purchafc  was  rtiade 'fingly 
in  the  name  of  Eyre  and  Co,,  witlioutariy  notification  tkat  the  de- 
fendants had  any  concern  in  it. 

Thefc  purchafes  were  made  on  fpeculation,. there  being  a  proT- 
pcft  that  oil  would  rife  in  price  5  but  it  afterwards  fell;  ind  theH 
the  defendants  contend  that  they  are  not  liable  to  make  good  the 
difierence.  Eyre  and  Co.  having  failed. 

Upon  thcfe  fa£ls  two  qucftions  arife;  1  ft.  Whether  the  de- 
feirdants  arc  partners  with  Eyre  and  Co.  ?  ad.  If  not,  whether 
they  arc  to  be  deemed  joint  contraflors  in  the  purchafe  fot  Eyre 
and  Co.,  and  fo  liable  for  the  whole  ? 

As  to  the  firft,  I  think  they  cannot  be  confidered  as  partners 
'■•With  Eyre  and  Co.  in  this  purchafe  from  the  plaintiffs :  although 
there  may  be  partnerfhips  in  many  other  inftances  befides  what  arc 
fnetelylcom'merciai,  as  in  the  cafe  of  farms  rented  by  feveral  per- 
^m  jointly,  and  of  partnerihips  of  attornics,  and  the  like,  yet  t 
think  the  true  criterion  is  as  ftated  by  Mr.  J.  Blaclfione  in  the  cafo 
of  Grace  and  Smithy  ♦  "  whether  they  are  concerned  in  profit  and 
•«  lofs  ?**  and  the  fame  doarinc  is  in  effeft  held  by  Chief  Jufticc 
De  Grey  in  that  cafe. 

But  in^  the  prefent  cafe  there  was  no  communication  betweett 
tile  bttfsrs^as  to  profit  or  lofs.    Each  party  was  to  have  a  diftinft  ' 

*  Antet^i. 
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t  (hare  of  the  whole,  the  one  to  have  no  inteiference  with  the  fliare 
;  of  the  other  I  but  each  to  manage  his  fliare  ^  he  judged  bed*    The 
profit  or  loTs  of  the  one,  might  be  more  or  lefs  than  that  of  the 
other. 

In  this  light  I  am  of  opinion  there  is  no  foundation  for  the  Court 
to  adjudge  the  prefeht  cafe  a  partnerihip ;  and  the  jurj  having 
found  for  the  defendants,  that  diere  is  no  reafon  to  difturb  the 
verdid. 

adf  Whether  they  can  be  conGdered  as  joint  purchafers. 

I  think  it  would  be  attei)ded  with  great  inconvenience  in  the 
€6mmon  dealings  between  man  and  man  to  admit  that  pofition. 
The  ftipulation  is,  that  the  puschafe  fliould  be  made  as  for  Ejre 
and  Co«i  in  the  total,  and  each  is  to  have  a  feparate  and  diftind 
part.  A  man  goes  into  Torhjbire  to  buy  as  many  horfes  as  he  can 
Colle£l,  or  a  limited  number,  and  agrees  with  a  friend  that  be  flialt 
have  two.  It  furely  cannot  be  contended  that  this  could  make 
the  friend  a  joint  contractor,  to  fubje£l  him,  in  faihire  of  the 
other,  to  pay  for  the  whole  bargain. 

So,  in  a  familiar  cafe,  a  man  is  about  to  buy  a  tun  of  wine,  and 
agrees  that  a  friend  fliall  have  a  hogfliead. 

And  I  think  the  cafe  of  Hoare  and  Datues  (o)  is  ftrong  on  this 
head ;  I  need  not  ftate  the  cafe,  it  having  been  already  ftated  fevc- 
ral  times. 

.  Lord  Mansfield  holds  it  merely  '^  an  undertaking  with  the  bra- 
<*  ker  by  each  for  a  particular  quantity ;  no  undertaking  by  one 
<<  to  advance  money  for  the  other,  nor  to  fliare  with  one  another 
<<  in  profit  or  lofs«  It  would  be  mod  dangerous  if  the  credit  of 
^  a  perfon  who  engages  for  a  40th  part,  (for  inftance)  fliould  be 
<<  confidered  as  bound  for  the  39  others." 

,  This  dodrine  falls  in  exaAly  with  my  ideas.  I  think  cafes  of 
this  nature  fliould  ftand  on  broad  lines,  not  on  fubtiities  and  vc* 
fincments,  the  fource  of  litigation  and  difputes.** 

H<athi  }.  *^  The  qucftion  for  the  determination  of  the  Court  i«a  , 
'whether  th»  contradl  made  with  the  plaintifils  is  fo  far, binding  on 
the  defendants,  PugK  Hatterjley  and  Stepbens,  as  to  make  them 
Kable  on  the  failure  of  Eyre  and  Co.  ?'' 

If  this  contraft  may  be  confidered  independently  of  the  other 
contra£ts  givcQ  in  evidence,  there  could  be  little  doubt.  Eyre  and 
Co.  employ  Gaffortif  their  broker,  to  buy  oil,  and  it  is  agreed 
that  the  other  defendants  fliall  have  aliquot  parts  when  die  con^ 
piodity  is  purchafed. 

(0  Jmt  195.  r 
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This  is  .a  (ub*contni£b.  By  a  fub-contracl  I  mean  a  contfad 
liibordinatc  to  another  contradl,  made  or  intended  to  be  made,  be* 
tween  the  contrafting  parties  on  one  part,  or  fome  of  them  and  a 
Aranger*  Eyre  and  Co.  are  the  only  purchafers  known  to  the 
plaintiffs ;  entire  credit  was  given  to  them  alone.  Pugb^  Hatterfl^ 
and  Stephens  cui  be  liable  only  in  the  event  of  a  concealed  partner* 
JUp,  on  this  principle^  <<  that  the  a&  of  one  partner  binds  all  his 
<*  co-partners,  on  account  of  the  communion  of  profit  and  lofs.'* 
la  truth,  they  were  not  partners,  inafmuch  as  they  were  only  in- 
fretted  in  the  purchale  af  the  commodity,  and  not  in  the  fubfi;« 
4|iientdifpofition.of  it. 

Great  reliance  has  been  placed  on  this  being  a  joint  concern,  and 
«  joint  fpeculation.  .It  is  fo  between  the  defendants,  but  the  con- 
trads  made  with  the  other  vendors  are  different*  A  contraft 
made  between  A.  and  B*  cannot  be  given  in  evidence  to  explain  % 
contrad  made  between  A.  and  C.  It  is  res  inter  alios  a^ia.  Ia 
fad^  the  defendants  have  pledged  themfelves  explicitly  with  other 
perfons  in  a  different  manner.  The  contrads  made  with  other 
merchants  are  not  admiffible  evidence  in  this  caufe,  except  to 
prove  a  fraud,  if  the  fads  had  gone  that  length ;  namely,  that  the 
houfe  of  Eyre  and  Co.,  as  a  failing  houfe,  was  to  ftand  forwards^ 
in  order  to  proted  the  other  defendants,'  who,  by  fuch  meansy 
might  have  the  benefit  of  the  fpeculation,  if  it  proved  fortunate, 
without  fuftalning  any  lofs  in  the  event  of  its  failmg.  No  fuch 
evidence  has  been  adduced  }  on  the  contrary,  it  appears  that  the 
objedion  made  by  the  other  vendors  to  the  firm  of  Eyre  and  Co. 
was,  *<  that  tbey  were  unknown^  and  new  in  the  traded 

HPugbf  Hatter/ley f  and  Stephens  had  authorized  the  broker  to  pur« 
chafe  aliquot  (hares  for  them,  this  cafe  would  have  refembled  that 
of  Hoare  v.  Dawes,  the  do£lrine  of  which  is  confirmed  by  a  paflage 
in  the  Digeft,  lib.  17.  tit.  a.  profocio^  f.  33.  ^  qui  nolunt  inter fe 
^*  contendere,  folent  per  nuntium  rem  €mtre  in  rommane,  fW,  afi" 
•'  detate  longi  remotum  ^." 

No  detriment  from  this  decifion  can  arife  to  trade,  or  afftdt  the 
credit  of  merchants;  for  it  behoves  every  contraQing  party  to 
«onfider  the  refponfibility  'of  the  perfons  with  whom  he  contra£b, 
I  :an4  he  has  alio  the  refourfe  of  a  dormant  partncrfliip,  if  any  fuch 
cxift  and  can  be  proved.  1?ot  thefe  reafons  I  am  of  opinion  that 
the  rule  ought  to  oe  difcharged." 

« 

Wilfon,}*    **  I  am  fo  unfortunate  as  to  differ  in  opinion  from 

the  reft  of  the  Court  on  the  prcfent  queftion. 
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The  ebfitraA  was  adualljr  made  betteeeh  thd  phititifi  and 
]Syr^  atid  Co. ;  but  if  the  other  defendants  were  jointlf  concerneil 
in  it)  they  ought  to  be  refponfible,  as  much  as  if  they  bad  perfbtiu 
Ally  contrafted.  That  they  were  fo  concerned,  Aifficiently  appetfi 
ftdm  this  contrafls  with  the  other  merchantSj  and  their  own  de- 
claratidnSi  Thefe,  I  think,  were  proper  to  ht  given  hi  endenee^ 
I>eihg  agaitlft  themfelves,  to  wlrich  evidetice.  the  VerdiQ  was  coii-« 
trary. 

The  defendants  were  all  concerned  tn  a  general  speculation  t 
ttittt  was  In  original  agreement  between  them  to  parchaft  as 
much  oil  as  they  could  procure.  Of  what  natmre  that  agreement 
was  there  is  no  evidence  precifely  to  prove,  no  witnefs  having  been 
j^refent  when  it  was  concluded.  It  might  have  been  fack  aa 
Would  have  made  them  jointly  anf^verable,  or  it  might  not.  How 
then  are  we  to  colleft  what  it  was  ?  furely  from  the  declarations 
cfche  parties  themfelves. 

TbvHnte*%  evidence  proves  that  Hatterjley  faid,  ^<  it  is  aU  the 
•'  fame  whether  Ejre  or  I  buy  it  5  it  is  the  fame  concern/* 
This  (hows  it  was  not  a  fub-contra£l.  If  Hatterjley  had  bought 
the  oil  himfelf,  he' would  have  been  a  contraAor  with  ThwaUes\ 
and  when  he  who  knew  what  the  agreement  was  between  the  de- 
fendantSy  declares  it  to  be  the  fame  thing  whether  he  or  Eyr^ 
bought  it)  he  puts  himfelf  exprefsly  in  the  place  of  an  original 
ContraAor  %  the  Court  then  cannot  fay  that  he  was  a  fub-con« 
tra£ior»  This  declaration  was  befQre  the  purchafe  of  the  cargo  of  ' 
the  Earl  of  Chatham,  on  which  the  a£lion  is  brought. 

KilHngtm,  the  keeper  of  Greeniahddoch  proved  that  Hatterjlty 
aiid  PagA  both  faid  to  him,  "  we  have  purchafed  your  oil/'  This 
was  a  dirjcA  avowal  of  their  paving  jointly  contra£led,  which  was 
ilOt  done  with  a  view  to  ftrengthcn  the  credit  of  Eyre  and  Co., 
being  after  the  purchafe  was  made. 

When  Captain  Dimfon  expreflcd  fome  doubts  whether  Eyre  and 
Co.,  to  whom  he  had  alfo  fold  his  oil,  were  able  to  pay  him,  Pugh^ 
who  received  it,  told  him,  "  you  are  fafe,"  and  declared  that  Tse 
ivas  concerned,  and  Hatterjley  nvas  concerned^  and  a  houfe  at  Not^ct 
who  could  buy  them  alL  Now  if  they  were  fub-contraftors,  this  de- 
claration was  not  true;  how  could  their  fub»contra£l  make  the 
vendor  fafe  ^  Here  then  is  clearly  a  diredl  acknowledgment  of 
their  being  original  contra£tOrs.    The  evidence  slfo  of  the  broker 
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Q10W8  thattbey  all  originally  contraded :  he  delivered  accounts  to 
them^  and  informed  HatUrJley  and  Pugh  how  matters  went  on. 
In  one  inftance  he  was  fo  confcious  of  their  being  jointly  con* 
cemed,  that  he  gave  in  their  names  a'B  fuch  to  the  agent  of. 
TcomanSf  who  would  not  otherwife  hapre  given  credit  to  the 
same  of  Ejn  and  Co. 

<<  Upon  failure  of  Sjrt  and  Co.,  Hatierjlej  and  Pugh  gave  orders 
Co  the  keeper  of  the  docks  not  to  give  up  the  oil  remaining  in  th6 
dock  in  the  name  of  Eyre  and  Co.,  and  took  it  as  their  own.  Now  \ 
they  could  have  had  no  right  to  do  this,  if  they  had  been  only  fub  ' 
contradors.  Admitting  that,  after  goods  are  delivered,  theitt 
cannot  be  fuch  a  participation  of  profit  and  lofs  as  will  make  a 
partnerlhip,  unlefs  the  parties  ori^^inally  contracted ;  yet  their  di* 
▼iding  the  goods,  and  each  taking  his  (hare,  after  delivery,  will  be 
good  evidence  of  an  original  contra£t.  Whether  the  contraA 
were  joint  or  feparate,  nothing  clone  fubfequent  can  alter  the  na* 
ture  of  it,  but  there  may  be  fubfequent  evidence  to  prove  of  what 
nature  it  was. 

<(  It  has  been  fsud  that  as  the  credit  was  given  to  Eyr4  and  Co; 
only,  the  vendors  could  not  be  injured  if  Ejre  and  Co.  only  were 
liable.  But  this  argument  goes  to  prove  that  no  dormant  partner 
would  be  anfwerable  for  the  a£ts  of  the  oftenfible  agent*  I  am 
therefore  of  opinion  that  a  new  trial  ought  to  be  granted.'* 

Lord  L$ughborough^  Ch.  J.  faid,  <<  The  firft  impreffioB  OD  my 
mind  was  againft  the  defendants,  but  in  the  courfe  of  the  trial  my 
epinion  changed,  and  I  thought  they  were  not  liable  as  partners : 
I  ftill  continue  to  think  fo,  and  confequently  that  the  verdift  was 
proper. 

This  being  an  a£lionon  a  contrafl  of  fale,  the  vendor  can  have 
no  remedy  againft  a  perfon  with  whom  he  has  not  contraAed^ 
unlefs  there  be  a  partnerihip,  in  which  cafe  all  the  partners  are 
liable  as  one  individual.  It  has  been  juftly  obferved,  that  a  fecret 
partnerihip  can  be  no  confideration  to  the  vendor  \  though,  for 
reafims  of  policy  and  general  expedience,  the  law  is  poGtive  with 
ttfycBt  to  the  fecret  parmer,  that  when  difcovered,  he  (hall  be 
liable  to  the  whole  extent.  In  many  part^  of  Europe  limited 
pa^tnerlhips  are  admitted,  provided  they  be  entered  on  a  regifter  \ 
but  the  law  ot  England  is  otherwife,  the  rule  being,  that  if  a  part* 
enrfliarae  inadvaniages«  he  alfo  (hares  in  all  difadvantagef.  In 
elder  to  conftitute  a  partoeribipy  a  comxnunion  of  profits  and  lofii 
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is  eilentiaL  The  (hares  mud  be  jointi  though  it  la  not  tieceflkiy 
they  ihottld  be  equal.  If  the  parties  be  jointly  concerned  in  the 
purchafe,  they  muft  alfo  be  jointly  concerned  iii  the  future  fale, 
ochcrwife  they  are  not  partners*  The  late  jcafe  of  the  cotton  pur- 
ghafe  refembled  the  prefenty  fo  far  as  the  feveral  parties  were 
each  to  take  aliquot  (hares ;  but  there,  nc  part  of  the  commodity 
was  to  be  re- fold,  without  the  confent  of  all  concerned.  Here 
Eyre  was  a  mere  fpeculator,  and  the  other  defendants  were  to 
fiiare  in  the  purchafe,  but  were  not  jointly  intercftcd  in  any 
fnbfequent  difpofitfon  of  thepropcrrty.  Though  they  may,  by  other 
*  pttrchafes,  have  concluded  themfeives  as  to  fome  particular  vendor s» 
yet  in  the  tranfadion  in  queftion  there  was  not  that  communion 
between  them  neceiTary  to  make  them  partners  ;  their  agreemerit 
was  a  fob-contra£)  i  which,  as  my  brother  Heath  obferved,  may 
be  executory  ;  it  was  to  (hare  in  a  purchafe  to  be  made. .  The 
&ller  looked  to  no  other  fecurity  but  Eyre  and  Co.  to  them  the 
credit  w«8  given^  and  they  only  were  liable.'' 

SO|  where  feveral  perfons  agreed  to  make  an  out-fit|  and  each 
aiivefitttrer  was  to  purchafe  a  quantity  of  goods,  and  bring  it  into- 
tbe  .common  fiock,  the  price  of  a  parcel  of  goods  fo  bought  was 
held  an  individual  debt,  which  could  not  be  recovered  from  the 
otiier  adventurers.  (^) 

But,  a  contraA  made  by  two  partners  to  pay  a  certain  fum  of 
money  to  a  third  perfon  equally  out  of  their  own  private  cajb^  is  a 
j$irU  contra^^  and  they  mud  ht  jointly  fued  upon  it.  {q) 

So,  in  another  cafe,  (r)  where  A.  having  neither  money  nor 
credit,  ofktt  to  B.  that  if  he  will  order  with  him  certain  goods 
to  be  Aipped  upon  an  adventure,  if  any  profit  ihould  arife  from 
them,  'B.Jtoyld  have  h^ffor  his  trouble  \  B.  having  lent  his  credit 
on,  this  contnd,  and  ordered  the  goods  on  their  joint  account, 
which  were  furni(hed  accordingly,  and  afterwards  paid  for  by  B. 
alone  j  it  was  holden  that  he  was  entitled  to  recover  back  Aieh 
payment  in  nffimffit  againft  A.,  who  had  not  accounted  tp  him 
for  the  profits. 

{p)  SaviUe  *v.  Robcrtfon,  4  Term  Rep,  7  so. 


CV)  _^y5"  *•  ^<*hey,  i  H.  Bl.  236. 


[r)  Heiketh  v.  Blaochard  and  snother,  eiecntort  of  Robert  ron,  4  Mm/fm 
Rep,  144. 

Lord 
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Lofxl  "EUmhrmigb,  Cfa.  J.  faid :  «'  The  diftiqaion  taken  in 
Wm^b  T*  CiTurr  and  othen,  *  applies  to  this  cafe.  ^9ad  third 
perfons  it  was  a  partnerfhip  i  for  the  plaintiff  was  to  (hare  half 
the  profits.  But  as  between  themfelires  it  was  onljr  an  agreement 
Ibrfo  mnchy  as  a  compenfation  for  the  plaintiff's  trouUei  and  for 
lending  RAerifon  his  credit.'' 

Where  two  perfons  jointly  cany  on  bnfineft  as  partners,  but 
one  on! J  appears,  and  is  known  in  the  concern,  and  is  permitted 
to  reprefent  himfeif  to  the  world  as  a  fole  trader,  that  one  iball  not 
be  allowed  to  fet  up  partnerfliip  as  a  defence  to  an  a^ion  brought 
againft  him  only.      , 

Thus,  m  the  cafe  of  Stracj^  Rofs^  and  others,  v.  Deeyy  (/)  whidi 
was  an  a£lion  of  ajfumfft  for  goods  fold :  pleas,  non  ajjumffa  and  a 
fet-off.  The  plaintiA  jobtlj  carried  on  trade  as  grocers,  but 
R^t  was  the  only  oftenfible  perfon  engaged  in  the  bufinefs,  and 
appeared  to  the  world  as  folely  intercllcd  therein.  By  the  terms 
of  the  part^erChtp  Rofs  was  to  be  the  apparent  trader,  and  the 
others  were  to  remain  mere  fleeping  partners.  The  defendant  was 
H  policy  broker,  and  being  indebted  for  grocery  (as  he  conceived) 
to  12^,  he  eficQed  infurances,  and  paid  premiums  on  account  of 
Rjofs  folely,  to  the. amount  of  his  debt,  under  the  idea  that  one  de- 
mand might  be  fet  off  againil  the  other.  Rof^%  affairs  being  much 
.^eranged,  payment  of  the  money  due  from  the  defendant  was  de« 
manded  by  the  firm,  and  was  refufed  by  him  upon  the  ground  of 
his  haTing  been  deceived  by  the  other  partners  keeping  back  and 
holding  out  Rofs  as  tl|p  only  perfon  concerned  in  the  trade.  Lord 
Kinyont  Cb.  J.  was  of  opinioa,  that  as  the  defendant  had  a  good 
defenoe  by  way  of  fet-offj  as  againft  Rofs^  and  had  been  by  the 
condttft  of  the  plaintifi  led  to  believe  that  ft^,  was  the  only  per* 
toa  he  CQbtraAed  with,  they  could  not  now  pull  off  the  malk  and 
dium  payaient  of  debts  fuppofed  to  be  due  to  Rrfs  alone^  without 
ftDowiog  the  parties  the  fame  advanuges  and  equities  m  their 
defence  that  they  would  have  had  in  adions  brought  by  Rjrfs. 

^  Mut'ii.  (#)  ^Gttildhsn,  SM^i  €fiirMkb.Tirm  1719* 

C^rmu  JL$rJtxnj9a9  7  Term  R^.  361. «.  €. 
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jtt  '  Qf  ComraA  if  fartnin,  f  Pan  B. 

JbaU  Bind  hbtfilf  and  bis  C^partftei^. 

tf  M6  tff  tsfcni  partners  drawsy  accepts^  or  ii^dorics  s  Inlt  alf 
note,  of  tntets  into  any  other  contra^  not  under  fiad,  in  die 
name  of  the  Jnirtnerihip  firm,  for  any  thing  relating  to  the  joint 
concemi  all  the  partners  are  bound  bj  it,  and  liable  to  the  perfoto 
with  whom  the  obligation  is  made,  if  he  has  a&ed  hnd  Jbk, 
The  fame  liability  may  alfo;  in  fome  inftanccs,  be  incurred  upon  a 
biB  or  other  negotiable  inftrnment  giren  by  one  partner  in  the 
name  of  the  partnerfliip  firm  for  his  own/eparate  debt  or  concern. 

TbttS,  in  the  cafe  of  Swan  and  others  v.  Steeli,  Cleric  and  Wo$dJlfy 
which  was  an  a£kion  of  aj^mpfit^  wheiein  the  plaintiffs  declared^ 
fitft,  on  a  bill  of  exchange,  dated  26th  o£  jfuguffi  1803,  drawn  by 
Z)«  Mmtlani  on  CampiiU  and  Ca  for  342/.  payable  to  the  order  of 
the  defendants,  and  one  George  Payne^  deceafed>  three  months  after 
date,  and  indorfed  by  the  defendants  and  Payne^  under  the  firm 
•(  W^odTSiA  Payn$  to  the  plaintiffs ;  and  which  bill  Campbell  and 
Co.  had  accepted.  The  plaintiffs  aUb  declared  for  goods  UAA  and 
deliT^redi  and  on  the  common  money  counts.  The  defendant 
tinU  pleaded  mn  ojfun^^  and  the  defendant  Wood  fufiered  jodg- 
(Qcnt  by  default.  At  the  trial,  the  jury  found  a  verdifi  for  tho 
^aintiff  for  368/.  5/.  4//.,  fubjefi  to  the  opinion  of  the  court  on  thtf* 
following  cafe* 

«  Wtnd  and  Tofm^  mentic^ned  in  the  pleadings,  wete  vAel^Jk 
grours  in  Liveffoalf  trading  under  the  firm  of  Wood  and  Faymy 
ttcm  Jatmary  1 802,  until  Janimry  1 804  \  with  whom  liie  do* 
fendant  S^<^  became  a  partner  in  May  i8oa,  and  fo  continued  till 
Jmmary  r8o4,  in  the  hijinefs  of  bttymg  andfelUng  ^tott\  which  bo^ 
#nefs  was  alfo  carried  on  under  the  fame  firm  of  Whod  aud  Paymn 
ind  at  their  counting  houfej  but  Steele  was  never  intercAed  in 
the  grocery  bufinefs.  Steelo  took  no  aQive  part  in  the  ^^Um  coa* 
•em  I  nor  was  it  known  to  the  world  or  to  the  plaintifis  that  h^ 
%ras  a  partner.  Tbe  plaintiffs  fdd  to  Wood  ^isi  Payne,  as  grosfn^ 
B  fuantity  of  fugar^for  nvhicb  they  gave  tbeir  acceptance  in  thefitm 
^Wood(iii(/Payneatfour  months,  due  the  nth  of  O^/r,  18031 
and  not  being  able  to  provide  for  it  when  due,  WM  and  Payss  4M| 

(/}  7  Eafit  aia. 
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Hk  tth  of  09okr,  1803,  dtlWered  to  the  plamrifls  the  bill  men- 
tioned in  the  declaration  due  the  29th  of  Noiftmiit^f  ^>^  othen, 
to  provide  for  chat  accepunce ;  and  the  bill  was  indorfed  bf 
cither  W9oixxt  Paym  in  the  firnl  of  JITom/ and P^ij^mf,  without  the 
mdual  knowledge  of  Steele^  aa  all  other  bills  in  the  cotton  ^ncem 
were.  The  faid  bill  had  been  paid  to  VTooi  and  Pajm^  as  cottoo 
dealers  bjr  the  drawer  thereof  for  cotton  fold  to  hiin»  in  which 
SueU  was,  as  aforefaid»  interefted  }  and  the  nanoie  <<  Dn  MaUland^ 
thereto  fubfcribed  as  the  drawer,  was  the  handwriting'  of  JD.  Md^ 
imndoiWigan^  to  whom  the  cotton  was  fold.  The  (aid  bill  has 
been  diflionoared,  of  which  Wood  and  Payne  had  due  notice.  Woti 
and  Paym  became  bankrupts  on  the  i6th  January^  1804,  ^^^  ^^ 
cSt€th  of  the  cotton  concern  were  infufficient  to  difchatge  its  debts  | 
and  Stieli  when  he  (hould  have  difcharged  thofe  debts  would  have 
been  a  creditor  of  the  concern.  The  queftion  for  the  opinion 
of  th^  court  was,  whether  the  plaintifi^  were  entitled  to  recover  ? 
If  they  were,  dien  the  verdid  was  to  ftand ;  otherwife,  a  verdtft 
to  be  entered  for  the  defendant  Sieekf  {v) 


The  court  were  clearly  of  opinion,  that  the  plaiatiis  were  ca^ 
iMed  to  recover. 


Lord  EUiidforwgh^  Cb.  J.  faid :  <<  It  would  be  a  ftrange  and 
«d  doArine  to^  hold  it  neceflary  for  a  perfon  receiving  a  bill  of 
exchange  indorfed  by  one  of  feveral  partners,  to  apply  to  each  dC 
the  other  partners  to  know  whether  he  aflented  to  fuch  indorfementi 
or  jocherwife  that  it  ihould  be  void.  There  is  no  doubt  that  in 
die  abfence  of  all  fraud  on  the  part  of  the  indorfee,  fuch  indorfe* 
snent  would  bind  all  the  partners.  There  may  be  partnerfliipt 
where  none  of  the  exifting  partners  have  their  names  in  the  firm* 
fthtrd  pcrfons  may  not  know  who  they  are  \  and  yet  they  are  all 
kottfid  by  the  ads  of  any  of  the  partners  in  the  name  or  firm  of 
the  partnerlhip«  The  cafe  is  too  clear  for  argument,  and  I  fliould 
not  have  permitted  the  point  to  be  referved,  if  I  had  not  under- 
flood.attiM^  trial  that  there  were  ibm(Ei  other  £ads  in  the  cafe 
wUch  might  raife  a  doubt.  The  diftinAion  is  well  fettled,  that 
if  a  creditor  of  one  of  the  partners  ooUude  with  him  to  take  payw 
mtM  or  purity  for  hie  imlivtdual  debt  out  of  the  partaerflitp 
UfulB^  fcnowiaig  at  the  time,  that  it  is  without  the  confeni  of  the 

(o)//  drnw^pffgorfrmtbe^a^hmOtsik^mmefAidif  U^ 
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othrr  partner^  i^  is  fraudulent  and  Toid  %  but  if  taken  hmi  fit 
without  fuch  knowledge  at  the  time  |  no  fwbfeijbaitl^  icquired 
knowledge  of  the  mifcondndof  the  partner  is  givii^  fudi 
fecuritf  can  difaffirm  the  aA.  Now  here  the  thvee  peiibns 
were  trading  under  the  firm  of  Wood  and  PAjnt^  and  in  tha 
courfe  of  their  dealings  as  partners  recetred  the  bill  in  queftion  \ 
and  it  was  competent  to  either  of  them  by  his  indorfement,  in  the 
>siame  of  the  firm,  to  pafs  their  intereft  in  the  bill :  and  the  plaintiff 
ignorant  of  any  fraud  at  the  time,  take  it  by  fuch  indorfement 
from  one  of  the  partners.  Then  if  the  intereft  of  the  plaintiA 
in  the  bill  were  once  well  veiled,  no  fubfequent  knowledge  that 
fuch  indorfement  was  made  without  the  confent  bf  one  of  the 
partners  will  deveft  it.  And  it  would  be  highly  inconvenient  that 
it  Ihould  ;  becaufe  if  the  plaintiffs  had  been  apprized  at  the  time, 
that  the  partner  who  indorfcd  the  bill  had  no  authority  to  do  f0| 
they  might  have  obtained  fome  other  fecurity  for  their  demiind. 


But  in  the  cafe  of  WeUs  y.Maftemum  and  Qtbcrs>(tf)  which 
aflion  of  ajfumffit  on  two  bills  of  exchange^  drawn  by  the  plaintiff 
on  the  defendants  by  the  ftyle  of  Jaimis  MaftermanzoA  Co«  dated 
the  30tb  oijanttary  1798  ;  accepted  ^by  Jdnus  Mafiitman  otAf^ 
without  the  words  W  Co.    The  partncrihip  commenced  in  i795« 

:  Janus  Majlermnn  carried  on  a  feparate  trade  on  his  own  ac^ 
count,  and  had  had  dealings  with  the  plaintiff  before  Us  par£ner« 
fiAf^  who  had  alfo  dealings  with  the  fiorm. 

The  defence  fet  up  to  this  z€t\on  was,  that  the  billi  were  draws 
on  the  feparate  account,  and  for  the  feparate  concern  of  Jaoui 
Mafterman  only ;  and  that  the  acceptance  in  queftion  did  not  bind 
the  pattnerihip,  fo  that  an  a£lion  could  be  malntaunedagainft  them, 
as  the  acceptors  of  the  bills  in  queftion ;  and  another  bill  of  ex* 
chan^'e  was  produced,  drawn  in  the  fame  ftyle  and  manner  as  thofe 
in  queftion,  but  accepted  hjMaflerman  and  Co,  which  had  been  paid* 

• 

Lord  Kinjofh  Ch«  J.  faid  3  <<  When  a  man  enters  into  a  j^rft* 
nerfliip,  he  certainly  commits  his  deareft  rights  to  the  dilcreti«s 
of  every  one  who  form  a  part  of  that  partnerfliip  in  which  he/ei^ 
gages  \  and  if  a  bill  is  drawn  upon  the  partnerfliip  in  their  nfoal 
ftyle  and  firm,  and  it  is  accepted  by  one  of  the  partners,  it  certainly 
binds  die  partncrihip  to  the  payment  of  it :  but  if  a  man  who  liaA 

deadingt 
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d^Kngs  with  one  partner  only,  and  be  draws  a  bill  on  the  p^rtner-s 
(hip  on  account  of  thofe  dealings,  he  is  guilty  of  a  fraud,  and  in 
his  hands  the  acceptance  made  by  that  partner  would  be  void  -, 
bat  it  would  be  othcrwife  in  the  cafe  of  a  hndfJemdotde,  In 
his  iiands,  theaccepance  of  one  of  the  partners  binds  the  partner- 
Oiip,  as  he  is  ignorant  of  the  circumflances  under  which  it  was 
created,  and  takes  it  on  the  credit  of  the  partnerfliip  name." 

So,  where  two  partners  contra£l  a  debt  prior  to  the  admillion 
oF  a  third  partner,  for  which  the  creditor,  skt  the  inftance  of  the. 
the  t\9o,  afterwards  draws  a  bill  upon  the  three  in  the  name  of 
theparrnerOiip  firm  ;  and  the  bill  is  accepted  by  the  two,  without, 
the;  privity  of  the  third,  fuch  creditor  cannot  recpver  upon  it : 
tliough  if  fuch  bill  gets  toirJ  fide  into  the  hands  of  an  indorfee, 
all  the  partners  are  liable  to  him  and  may  be  fued  thexton* 

Thus,  in  the  cafe  of  SAxrrj^  and  others  v.  Wills y  (w)  which  .was 
;tn  aflion  upon  the  cafe  upon  a  bill  of  exchange  for  78/.  dated 
the  5th  of  November  1 796,  payable  to  the  order  of  the  plaintiffs 
two  moths  after  date,  which  was  dated  in  the  declaration  to  have 
been  drawn  by  them  on  the  faid  G.  Bijhops  W.  RAfon^  and  J. 
Wills^  by  the  name  and  dcfcription  of  Meflrs.  George  Bip»6p  and 
Company,  and  to  have  been  accepted  by  them.  The  defendant 
tfTtlls  pleaded  the  general  iflue,  on  which  ifltie  was  joined. 

The  caufe  was  tried  before  Lord  Kenyan^  Ch.  J.  at  Guildhall^ 
and  a  verdid  was  found  for  the  ^plaintiffs  for  90/.  lox.  including 
interefl  on  the  bill }  fubje£l  to  the  opinion  of  the  Court  of  King's 
Bench  on  the  queflion,  whether  the  plaintiffs  were  entitled  to  re- 
cover under  the  following  circumflances. 

The  plaintiffs  in  O^ober  17^5  fold  and  delivered  a  quantity  of 
porter  to  B't/hop  and  JT/Vi/,  who  were  then  partners,  which  por- 
ter was  entered  in  the  plaintiffs*  books  In  the  names  of  TFilks  and 
Bijb$p  \  and  the  fame  was  afterwards  (hipped  for  the  Weft  Indies^ 
and  the  defendant  7F^i/-paid  the  fliqpping  charges.  Robfon  be* 
cgLxnt  a  partner  with  Bijbop  and  WUks  in  Aprils  179^^1  ^nd  con- 
tinued fo  till  the  (th  of  November  following,  when  their  partnc;?-* 
0iip  was  difTolved.  The  defendant  Wilts  previous  to  the  difjbiu- 
t]pn  of  the  partnerihip  fent  to  the  plaintiffs  a  memorandum  or  cal- 
Culatiou  in  his  own  handwriting  of  certain  dcduf^ions  claimed 

[w)^%  EaJ  Rep.  J^t. 
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by  him  in  rcfpca  af  the  portcn  The  balance  due  to  the  plaintiOft 
in  refpe£k  of  the  porter  was  ;8A  for  which  the  plaiatifi  drew  opoa 
the  defendants  the  bill  mentioned  in  the  declavatioif,  which  bill 
was  accepted  by  Bijbop^  in  th^  partncrfliip  firm  of  all  the  defend- 
ants by  his  fubfcribing  thereon  "  Accepted  G.  A  and  CoP 

The  coart  were  of  opinion  that  the  plaintiffs  were  not  entitled 
to  recoTcr. 

A 

Lord  Kenjorty  Ch.  J.  faid :  "  I  do  not  know  how  diis  cafe  came 
to  be  referred  for  the  opinion  of  the  court  \  for  I  have  decided  tho 
fame  ^ueftioa  repeatedly  at  the  fittings,  and  the  propriety  of  my 
decifion  has  never  been  canvafied  again  upon  a  motion  for  a  new 
trial.     This   is  an  adion  brought  againft  tliree  perfons,  WUks^ 
fiijbop^  and  Rob/on^  as  acceptors  of  a  bill  of  exchange^    It  appears 
that  the  acceptance  was  in  fa£^  ma<le  by  Bt/bop  alone  in  the  name 
of  the  .firm.    The  confideration  for  this  bill  was  fome  porter  which 
had  been  fold  by  the  plaintlfFd  to  WUkrznd  Byhop,oTLij^  at  a  time 
when  Rob/on  had  no  concern  with  the  houfe.    Then  the  plaidtiflSi^ 
knowing  this,  drew  the  bill  upon  all  the  three  partners,  and  know* 
ingly  take  an  acceptance  from  one  of  them  to  bind  the  other  two» 
one  of  whom}  ^obfon^  had  no  concern  with  the  matter,  and  wasna 
debtoir  of  theirs  \  no  ailent  of  his  being  found,   and  nothbg  dated 
to  ihow  that  he  had  any  knowledge  of  the  tranfaclions.  It  is  hard 
enough  for  one  partner,  in  any  cafe,  to  be  able  to  bind  another 
without  his  knowledge  of  confent,  but  it  would  be  carrying  the 
liability  of  partners  xor  each  other's  ads  to  a  moft  unjuft  extent,^ 
if  wefuffered  a  new  partner  to  be  bound  in  this  manner  for  ai^ 
old   debt  incurred  by  other  perfons.    The  plaintiffs  therefore 
^ught  not  in  juftlce  to  have  taken  this  (ecurity  by  which  they 
vcre  to  bind  o^e  who  was  not  their  debtpr :  the  tranfa^ion  is  fraa^ 
dulent  upctn  the  face  of  it«    It  is  no  anfwer  to  fay,  that  one  part^ 
|ier  has  a  general  power  pf  binding  thereft^    So  an  ei^ccutpr  ha^ 
|k>wer  to  bind  the  aOicts  of  the  teftator,  and  to  fell  and  difpofe  of 
iis  tfSc€t%,     and  the  liw  repofes  a  confidence  in  him,  that  he  wiQ 
^pply,  the  procedsi  in  payment  of  the  teftator's  debts»  ;^nd  legacies  ; 
(lut  if  fraud  co'ild  be  proved  in  any  particular  tranfa£)ion  be- 
tween the  e^^ccutor  and  a  purchafer,  fuch  a  fale  would  be  roid* 

Nojth^ig  can  be  better  eftabliQied,  as  a  general  rule,  than,  that 
die  law  wijl  (ct  ^fide  every  contipad  which  is  fraudulent.  Stich  i^ 
the  cafe  here.  Wilks  and  Bi/hop  pwed  money  to  the  plaintiik  y 
thefe  laUerji  kaowvig  that  Ritbfm  had  mo  concern  iifiith  th^  mat- 

tf5, 
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ixT^  fraudulently  receiTc  from  WUks  ainl  Bt/bep  »  fecorky  by 
which  Rj^fin  is  to  be  bound ;  tKia  therefore  cannot  be  enforced 
in  this  a^ion.*' 

Lanvrence^  J.  fald:  «<The  plainttfis  in  this  a£lion  declare  as  upon 
a  promife  by  three  defendants^  and  confequently  to  entitle  them* 
felres  to  recover  they  muft  prove  a  promife  either  exprefs  or  im- 
plied binding  upon  all  the  three :  in  this  they  have  failed,  and 
therefore  there  muft  be  judgment  againft  them.  In  addition  to 
die  authorities  cited  by  my  Lord  to  ihour  that  RJfin  was  not 
bound  by  this  z€t  of  his  partners*  is  the  cafe  of  Hope  v.  Cufi» 
£He  then  read  the  following  note  from  a  MS.  of  the  late  Mr.  Ju£- 
tice  Bulk^t  ralccn  by  him,  when  he  was  at  the  bar.3  <<  Hope  r. 
Cufi^  fittings  at  GuiUball  iftcx  Mich.  Term%  1774,  Mr.  F^djcc'who 
traded  very  largely  in  his  feparate  capacity,  as  well  as  in  the  bufi« 
nefs  of  a  banker,  in  partnerihip  with  others,  having  confidenibk 
dealings  in  his  private  capacity  with  Hope  and  Co.  in  HMmi^  did« 
for  and  in  the  names  of  himfelf  and  partners,  give  them  a  gene- 
neral  guarantee  for  the  money  due  from  him  in  his  feparate  capa* 
city.  Fordjce  became  a  bankrupt,  and  afterwards  all  the  paru 
ners  became  bankrupts.  And  a  bill  was  filed  in  the  Court  oC 
Chancery  by  Hope  and  Co.  in  order  to  have  the  benefit  of  thia 
guarantee :  upon  which  that  court  direfted  an  ifliic  to  try  the  vaS- 
dity  of  it.  Lotd  Mansfiild^  in  fumming  ijp  the  evidence  to  the 
jury,  faid,  «*  There  is  no  doubt  but  that  the  aft  of  every  fibgk 
partner  in  a  tranfadion  relating  to  the  partnerihip  binds  afl  the 
others.  If  one  give  a  letter  of  credit  or  guarantee  in  the  name 
of  all  the  partners  it  binds  all.  But  there  is  no  general  rule  whsdi 
may  not  be  mfcfled  by  covin,  or  fuch  grofs  negligence  aa  may 
vnount  to,  or  be  equivalent,  to  covin :  for  covin  is  defined  to  be  e 
Contrivance  between  two  tq  defraud  or  cheat  a  third*  Therefms 
the  whole  will  turn  on  this,  whether  the  taUng  the  guaiaatee 
from  F9rdy:e  himfcU  in  his  own  handwriting,  without  oonfultiay 
the  other  partners,  or  having  their  privity,  is  not  fuch  gro^ 
negligence  in  the  Hopes  as  will  amount  to  a  fraud  or  covin*  For* 
^i  was  ading  in  two  feveial  capacities,  having  tranfaftiois  in  hit 
pwn  name  only,  for  hb  own  feparate  benefit,  and  in  the  namet  of 
the  partnerihip  for  his  own  benefit.  This  cafe  comes  out  of 
dianarj,  where  an  affidavit  or  anfwer  erf  all  parties  miglit  have 
been  had  if  neceflary  \  but  none  fuch  has  been  produced,  and 
thercfpTC  it  mvfkbc  taken  that  the  |M»tncr8  tacw  nothing  of  it, 

and 


J14  Q^  Coniraits  by  Partners.  [[Part  It" 

and  had  no  profit  by  It,  or  privity  in  the  tranfa&ion.     Another 
bSt  to  be  granted  is,  that  as  between  Hope  and  Co.  and  GurruJ 
and  Co.  and  Fordjcci  the  whole  tranfaAions  are  avowedly  with 
Fmrijc$  only  in  his  fepamte  capacity.    The  next  ^^Bi  is  the  corref- 
pondence  in  17  70,  preceding  the  fecond  guarantee.    It  is  clear 
that  Fordyciz  depoGts  and  interefts  in  the  funds  were  both  doubted^ 
and  then  the  Hopes  tried  to  make  a  fcheme  to  get*  a  fecond  fe- 
curity  without  (hocking  him,  by  fuggefting  there  was  a  new  part- 
ner.   The  firft  guarantee  was  given  in  1 764,  and  that  never  had 
been  called  in,  and  dill  exiiied.    There  was  then  no  oc«afion  for 
a  new'  one  :  for  the  change  of  a  partner,  and  taking  in  a  new 
one,  woixld  not  deftroy  a  former  guarantee.     The  fcheme  was  to 
get  fecurity  for  debts  not  well  fecured,  the  goodnefs  of  which  was 
doubted  \  and  they  thBrefore  get  this  from  Fordjce  alone,  clandef* 
tinely,  without  the  knowledge  of  his  partners.    If  the  fad  be 
clear  that  Hope  and  Co.,   and  Gurtial  ^nd  Co.j  knew  that  this  was 
done   to  cheat  the  partners  of  Fordyce^  there  is  no  queftlon  in  the 
caufe*    But  it  is  manifeft  that  they  trufted  to  it  as  binding  on 
the  partner(hip.     Therefore  this  brings  it  to  the  fecond  queftion, 
whether  it  be   not  a    grofs   negligence  ;  efpecially  as  they  knew 
at  the  time  that  Fordyce  was  aQing  in  his  feparate  capacity  \  and 
diis  fecurity  was  intended  to  indemnify  them  agalnft  his  fcparato 
debt!.    Verdid  for  the  defendant.    Lord  Afansfield  zftttwzfds^  in 
fals  report  to  the  Court  of  Cbanaryj  on  a  motion  being  made  for 
a' new  trial,  faid,   three  things  were  eftablilhed  to  the  fatisfa£Hon . 
of  himfelf  and  the  jury.  Firft,  that  the  tranfadioos  between  Hop^. 
and  Co,  and  Fgrd^e^tt^  wholly  on  Fordyce*^  account..    Secondly |^ 
diat  the  partners  of  Fcrdyce  derived  no  profit  or  benefit  whatfcK 
ever  frdm  them.    Thirdly,  that  they  had  no  notice  of  the  guaran* 
tee  i  iihd  confequently  did  not  acquiefce  in  it.     And  Lord  ManS'm 
JkUy  faid,  he  left  it  to  the  jury,  whether  under  thefe  circumftances 
the  taking  of  thefe  guarantees  were,  in  refpeA  of  the  partners,  a' 
fair  tranfadion  or  covinous,  with  Cufflcient  notice  to  the  plaindfFs 
of  the  injufttce  and  breach  pf  truft  pordyc^  was  ^uihy  of  in  eiving* 
thcm.*' 

So,in  the  czhoiArden  v.  Shmrpe  and (j^#i^(»}  which  was  an  a^ion- 
eif  affumppt  by  theplaintiflFas  indorfee  oJF  a  bill  of  exchange  drawn 
bf  R*  Cowan  on  one  Roe,  at  two  months  after  date  in  favour  of 

(x)  z  F;fp.  Rep.  11^. 

R.  Pofihr 
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R.  Packer  for  6ofL  dated  the  4th  of  Mmri  179^;  The  cA  ■• 
profcdi  on  the  pan  of  the*  plaintiff,  waa,  that  on  the  ift  of 
Mmrcb^  the  day  on  which  the  biU  bote  date»  Gi^m^  one  of  dhe-dto*- 
fendanta,  brought  the  bill  in  queftion  to  the  plaintiff,  and  re* 
qncfted  him  to  dificoont  it ;  the  plaintiff  faid  he  could  not  do  it 
fairafelf,  upon  which  the  defendant  GUfm  anfweitdi  be  could 
get  it  done  for '  him,  but  wifiied  the  bufinefa  to  be  kept  a  fiecitt 
irom  hia  partner  Mr.  Sharpen  to  which  the  plaintiff  affented  and 
took  his  bill.  The  wii;nefa  then  proved,  that  the  indorfement 
««  9hmrp$  and  GUJort'  was  in  the  handwritmg  of  GUfm.  On  tlua 
evidence  the  plamtiff  refted  hia  caie» 

Lofd  Kenyon^  Ch.  J.  faid:  <<This  aftion,  under  the  pidenl 
proof,  cannot  be  fupported ;  the  bill  is  indorfed  by  one  partner, 
in  the  name  of  the  firm ;  one  partner'  certainly  may  indorfe  a  bSl 
in  the  partnerihip  name,  and  if  it  goes  into  the  world,  and  geta 
into  the  hands  of  a  kn&  fidi  holder,  who  takes  it  on  the  credit  of 
the  partnerfliip  name,  and  is  ignorant  of  the  circumftances,  though 
in  h£k  the  bill  was  firft  difcounted  for  that  one  partner's  own  ufe| 
in  fueh  cafe  the  partnerfliip  is  liable  \  but  the  cafe  is  different 
where  the  party  who  brings  the  adKon  was  himfelf  the  perfoa 
who  tocdc  the  bill  with  the  indorfement  by  one  partner  only,  and 
was  informed  that  the  tranfadion  was  to  be  concealed  from  the 
other ;  be  cannot  fue  the  partherfhip,  the  tranfadion  indicates  dbaC 
the  money  was  for  that  partner^s  own  ufe,  and  not  raifed  on  the 
partndrihip  acccounr,  therefore  (ball  not  be  allowed  to  refort  to  dm 
fecurity  of  the  partnerihip,  to  whom  in  the  original  tranfa^lion  he 
neither  looked  pr  trufted*"  The  plaintiff  was  accordingly  non* 
finaed.  9 

'  tk>>  an  authority  given  to  one  partner,  on  the  diffolution  of  a 
partnerfliip,  to  receive  all  debts  ewn^  to^  and  to  pay  thofe  ewimg 
Jrm  the  late  partnerfliip,  does  not  authorize  Um  to  indorfe  a 
bill  of  exchange  in  the  name  of  the  |Mrtnerflitp,  though  drawn 
by  him  in  that  name,  and  accepted  by  a  debtor  of  the  partnerfliip 
^fter  the  diffolution« 

Thus,  in  the  cafe  of  jtkel  znd  another  v.  Stdten,  (y)  which  was  an 
'wBkim  biDoght  by.the  p]amtifi>  as  indorfe^a^  againil  the  defend- 


(9)  t  EA.  Xtf,  ip8«    fif  at^  Kilgour  v.  ?xalyfoa  i»d$ttert/  i  If. 

fifths.  s.fr  ^  ^ 
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tut,  M  furviving  partner  of  one  PtynUr^  wp6a  t  ^raitoiAbr]^  soft 
§k6S$1.  1 1/,  dated  the  t7th  olJUay^  1799^  and  jnyaUc  m  liac 
Wtetba  after  date»  drawn  by  Mei&B.  Bqirtm  mul  Co.  in  fcv^wr  fit 
Buttw  ^ni  Co.  and  indorfed  in  the  partaerlbip  name  of  iititm  tmd 
Co.  to  the  plaintifi. 

The  defendant  and  Poptter  had  carried  on  bufineft  in  partner* 
fl^,  under  the  firm  of  Jamfs  button  and  Co.  On  the  31ft  of  Mof^ 
^799>  ^he  partncrih^p  had  been  diflblTedi  and  notice  of  the  diflb* 
hition  publtflitd  in  the  London  Giaette  of  the  ill  of  June:  and  the 
ddfenee  was^  that  the  note  in  qneftion  was  an  accomniDdation  one^ 
breated  after  the  difiblution  of  the  partner(hipi  though  it  bort 
date  before ;  and  the  partner(hip  name  put  on  hj  Pojnter  alone^ 
without  authority  from  the  defendant ;  or  that  even  if  it  exifted 
prior  to  the  difiblution,  it  had  not  been  put  into  circulation  until 
ifter.  The  indorfement,  <<  James  Sutton  and  Co.**  was  in  the 
handwriting  of  Foynier^  and  it  appeared  clearly  that  it  had  not 
keen  made  till  the  aSth  of  Av^Ji^  nearly  two  inonths  after  the 
dBflblution  of  the  partnerihip :  but  it  was  ftated^  and  admitted  t0 
|>e  the  cttftom  of  trade^  that  when  bills  or  notes  had  a  long 
linie  to  xxBXi  it  was  not  ufaal  to  put  them  into  circulation  until 
near  the  time  they  became  due,  or  when  they  had  about  the  ufual 
time  of  difcounuble  fecuritics  to  run. 

For  the  plaintifis  it  wa&  contended,  that  where  a  partnerflup  h;i<l 
been  difiblved,  and  one  of  the  partners  had  authority  given  him 
to  fettle  and  liquidate  the  partnerflup  accounts,  and  due  notice  ta 
that  t&&  was  given  (as  in  the  prefent  cafe  in  the  fame  advertifew 
SBcot  in  the  Gaiutte)  which  contained  notice  of  the  diflblution  of 
the^artnerlhip)  fuch  partner  had  a  right  to  ttf*>  the  partnerlht|^ 
name  in  negotiating  bills  or  fecurities  which  exifted  previous  to  the 
diflblution,  until  the  accounts  were  liqqidated :  and  Mr,  Bamewall^ 
•ne  of  the  fpecial  jurymeni  faid^  it  was  very  cuftomaiy  for  out 
partner  to  ufe  the  partnerfhip  name  long  after  it  Was  notorioidly 
didblved,  in  negotiating  the  partnerfliip  fecurities»  for  tl)^  putpof^ 
#f  ^liquidating  the  partnerihip  accounts,  and  winding  up  t&e  con- 
cern }  and  obfervedi  that  many  bills  copI4  not  |)C  received  if  t^ 
partnerfliip  name  was  not  upon  theii)« 

For  th^  defendant  it  was  arguedi  that  at  the  declaratlofi  ftate4 
ftdton  and  Co.  indorfed  the  note,  it  was  neceflary  to  fliow  that  the 
part^eiibip  epft^d  ^  t}iiP  time  die  Qote  in  ^ueftioo  wia  indovfed  1 

aiid 
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and  he  citf4  Dimn  t»  J^wnVj  6  Term  Rep.  57^  in  fuppoit  o£  tUt 

fofitlOD. 


Lvrd  £Mpr»  CSi.  J.  faid^  <<  If  a  lair  Ull  exifted  at  the  time  cl 
die  parmer0iip^  but  is  not  pot  ii|to  circalation  until  after  the  dillp* 
Imimy  all  the  partners  muft  join  in  making  it  negotiable.  The 
moment  the  partnerfliip  ceafea,  the  partners  become  diftind  per^ 
fimt :  thej  are  tenants  in  common  of  the  partnerfliip  property  un* 
dUpofed  of  from  that  period  %  and  if  they  fend  any  fecuritie$ 
which  did  belong  to  the  partnerfliip  mto  the  world,  after  fn^ 
diflbloticmi  all  muft  join  in  doing  fo.  I  even  doubt  much  if  an  in* 
dorfement  was  aAually  made  on  a  bill  or  note  befc^e  the  diflblu* 
dooy  but  the  bill  or  note  was  not  fent  into  the  world  until  aftetw 
wardsj  that  fuch  indorfement  would  be  valid.'* 

In  the  courfe  of  the  caufe  a  witnefs  was  called  who  had  been 
cleric  to  Pojnter.  He  was  afl:ed  if  he  did  not  know  that  Pojntev^ 
after  the  diflblution  of  the  partnerfliip,  had  put  the  partnerfliip 
name  on  bills  antedated  to  a  time  previous  to  the  diflblution* 
This  queftion  was  objeAed  to  on  the  ground  that  it  aflumed  at  4 
fa£t  that  bills  had  been  antedated^  without  fiiowing  that  fuck 
bills  in  fad  did  exift. 

Locd  Kinjom^  Ch.  J.  was  clearly  of  opinion,  that  the  qu^os 
was  a  legal  4»ie ;  and  one  of  the  counftl  mentioned  the  cafes  of  i»^ 
dcnCem^Eits  by  procuration,  in  which  it  was  every  day's  pra&ice  t# 
aflc  wimefles,  if  bills  had  been  indoried  by  procurattont  withoit 
producing  any  fuch. 

It  was  then  given  in  evidence  that  Pojnter  had  received  m$^ 
vey  for  fecuritics  belonging  to  the  partnerfliip,  which  had  beea 
thrown  into  the  general  fund,  and  had  been  applied  in  liquidatioa 
of  tbo  partnerfliip  debts,  after  the  diflblution.  The  counfel  ibr 
the  plaintifis,  in  reply,  ftated  two  poCtions  in  fupport  of  the  plaiiu 
t^s  claims  iftj  that  if  bills  exifted  before  the  diflblution  of  tha 
partnerfliip,  and  one  of  the  partners  had  authority  to  fettle  afl^ 
liquidate  the  partnerfliip  accounts,  fuch  partners  had  a  right  to  put 
Ac  partnerflnp  name  upon  fuch  bills }  and  that  a  hottijide  holder 
of  fuch  bill  would  have  a  right  to  refort  to  all  the  partners :  adl)^ 
Aat  if  he  put  into  orculation  bills  in  the  partnerfliip  names,  19AP 
wfaiA. money  had  been  raifed,  wluch  was  appli«t  in  liquidattoa 


of  tbe  paitnerlfaip  debtt^  it  wai  mootf  had  and  received  to  the  oft. 
of  all  the  partners,  and  all  wodd  be  liable. 

Lord  Kenyoft,  however,  (after  obfervtng  that  there  wat  no  eri** 
dcnce  to  (how  that  the  money  raifed  upon  the  bill  in  qatftion  had 
beeafo  applied}  ezprefled  Usmoft  decided  diflent  to  both  pofitiona: 
he  faid,  <<  It  could  ncvef  be  allowed  that  any  one  might  make 
another  his  debtor  againft  hit  will :  by  that  means*  a  man's  gitateft 
enemy,  by  paying  his  debts,  might  make himfelf  his  creditor.  The 
ftnoft  mifchicvoiis  and  didrefling  confequenees  might  enfue  from 
fuch  a  do£lrIne.  He  had  often  ruled,  that  it  could  not  be  done  ; 
and  he  was  (till  of  the  fame  opinion.  With  refpe£l  to  the  other 
poCtion,  his  Lord(hjp  faid,  when  a  man  takes  a  partner,  he  takes 
lam  for  better,  for  worfe ;  he  repofes  confidence  enough,  and 
plaees  himfetf  fufficiently  in  the  power  of  his  partner  during  the 
]nnner(hip.  To  contend  that  this  liability  to  be  bound  by  the 
aAs  of  his  partner,  extends  to  a  time  fubfequent  to  the  diflblution, 
.was,  in  bis  mind,  a  moft  monftrous  propofition.  A  man  in  that 
C2ik  could  never  know  when  he  was  to  be  at  peace,  and  retiied 
irom  all  concerns  of  the  partneT(hip,  if  one  partner  was  to  have  the 
power  of  binding  another  long  after  the  diflblution  of  the  partner- 
Ikip.  I  am  of  opinion,  faid  his  Lord(hip,  if  a  bill  is  fent  inlto  cir- 
cvlation  after  the  diflblution  of  a  partnerihip,  that,  beyond  all  con^ 
tsi^ferfy,  all  the  partners  muft  join  in  the  indorfement ;  and  one^ 
Vy  putting  the  parttierfhip  name,  cannot  bind  the  tt&m^  Tb^ 
fmj  accordingly  found  a  verdiA  for  the  defendant* 

Where  two  partners  give  a  joint  bill  of  exchange  for  a  partner* 
4Mp  demand,  which  is  not  paid  when  due,  and  the  holder  takes  a 
^faraUhSif  or  fecurity,  of  one  of  the  partners,  without  the  know- 
ledge of  the  other^  the  latter  is  thereby  difcharged.*^ 

Money  leyt  to  one  partner,  whilft  he  is  engaged  in  the  partner- 
liup  bufinefs,  in  order  to  defray  certain  expences  of  traveling, 
flail  be  deemed  a  partner{hlp  debt,  and  recoverable  againft  all  the 
partners. 

*  Thus^  in  the  ctffe  of  Rotiwell  v.  Humphrrfs  and  J9s«ii«//,(s}  which 
^i»as  an  aQion  of  affimjifit  for  money  lent.  The  defendaitts  were 
ftttttiers,  carrying  on  tbe  bufinefs  of  linen^rapersi  m-Lmiim^  the 

/  FtJc  4  EJ^.  Rep*  91.  5  ^.  Rep.  \t%.  {%)  1  Efp.  Rep.  40C: 
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plaintiff  was  a  fuftian'.madttfaAurer  2X  Manchefier.  Howell^  one 
of  the  defendants,  had  gone  down  to  Manchefier^  to  parcbafe 
goods,  in  the  way  of  his  trade,  and  had,  in  fad,  purchafed  from 
the  plaintiff,  to  the  amount  of  500/.  Being  about  to  returti,  he 
borrowed  loA  from  the  plaintiff,  to  defray  his  expences  to  Lon» 
Afi'f  and  baring  drawn  a  bill  on  the  houfe  in  London  for  the 
afmountof  the  goods,  he  included  in  it  the  10/.  fo  borrowed,  and 
the  bill  was  drawn  for  510/. 

Before  the  arrival  of  the  goods  in  LoftJon,  Huniphreys  zn^  How* 
eU,  the  defendants,  became  infolvent ;  and  the  plaintiff  ftopped 
the  goods  intranjitu  \  fo  that  the  bill  was  never  prefented,  and  the 
aAion  was  brought  to  recover  the  ic/.  lent  only. 

The  defence  relied  upon  was,  that  the  aAion  was  brought 
againft  both  partners  for  a  loan  of  money  admitted  by  the  evi« 
dence,  to  have  been  made  to  one  of  them,  and  which  therefore 
could  not  be  fupported. 

But  Lord  Kefiyon^  Ch.  J.  faid,  ^'  that  though  the  loan  of  money 
was  to  one  of  the  partners,  it  was  lent  to  him  while  employed  in 
die  partnerfhip  bufinefs,  and  on  its  account ;  that  as  fuch,  it  was 
competent  to  him  to  bind  the  partnerfliip  to  the  payment  of  a  debt 
fo  contra£ted,  and  which,  in  fa£l,  he  had  done,  by  including  the 
money  lent  in  the  fame  bill  with  that  for  goods  fold  clearly  on  the 
partnerihip  account."  A  verdi£t  was  accordingly  found  for  the 
plaintiff. 

So,  where  one  of  feveral  partners  receiving  money,  or  goods,  of 
a  third  perfon,  in  the  ufual  courfe  of  bufinefs,  on  the  partnerfhip 
account,  in  order  to  be  applied  to  a  particular  purpofe,  wrong** 
fully  mifapplies  fuch  money,  or  goods,  to  his  own  private  ufc,  all 
the  partners  are  anfwerable. 

Thus,  in  the  cafe  againft  Lajfield  and  others,  (^i}  which  was  an 
aflipn  on  the  cafe  for  money  had  and  received  to  the  plaintiff's 
efe>  It  appeared,  upon  evidence,  that  Lajfield  and  the  other  de- 
fendants were  bankers  and  partners,  and  that  the  plaintiff  had 
given  Layfield  20s»  for  which  he  received  a  ticket  in  the  double 
exdiange  lottCTy,  and  La^eU  nndcrtocV  to  pay  what  benefit  fhould 
happen  thereupon;  that  the  ticket  came  up  a  40/.  benefit^  and 
for  that  money  the  zCtion  was  brought.  It  was  objeQed  for  the 
defendants,  that  the  aAion  was  brought  againft  Lajfield  zad  hii' 

(Jt)  I  SM,  992.  ff9li*i  Rip.  434.  f .  C. 
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yenrtncrs  \  w&ereat  it  did  nor  appear  that  any  of  tb,eni  had  und^Fi* 
t»keo  to  be  ttuftees  in  rlie  lottery,  except  Lnyfieid^  and  therefore 
he  ooly  ought  to  be  charged,  and  not  hU  partners. 

But  HM^  Ch»  J.  anfweted,  that  it  appeared  they  were  partnera 
in  tbetr  trade^  and  goldfuakha,  and  the  adventorera  put  their  money 
in  upon  the  eredit  of  fereral  goldfnithsy  that  bad  undertaken  to 
yay  the  benefits  %  and  it  ihodid  be  prtfumed  the  afi  of  Lajfield 
was  tbeaA  of  tbe  other,  and  AouM  bind  ijiem,  unleft  they  could 
fltow  a  diictairoer,  and  a  ref ufa)  to  be  concerned  in  it.  Accord- 
ingly tbe  plaintiffhad  a  verdid  for  forty  pounds. 

So^  if  iw(k  perfons  are  in  partnerfhip  as  att^mies  and  emveyancars^ 
and  ofte  of  them  receives  money  to  be  laid  out  on  mortgage^  but 
mifapplies  it»  the  other  is  liable  for  the  amount* 

Thus»  in  the  cafe  of  JFilUiY*  Cbamia^s,  (tf) which  was  anaAion  oi 
^ffumffa  for  money  had  and  received  to  the  plaintiff's  ufc,  brought 
againft  the  defendant,  ^furwwng  fariner  of  One  Dadlej*     At  the 
trial  a  verdi£l  was  found  for  the  plaintifl^  damages  48c/. :  and 
upon  a  rule  to  (bow  caufo  why  a  new  trial  ihould  not  be  granted, 
the  fads  appeared  to  be  as  follow :  that,  prior  to  any  partnerfhip 
between  the  defendant  and  DadU^  who  was  an  attorney  and  con* 
▼eyancer,  at  Coventry^  the  latter,  in  the  year  177I9  received  of 
a  Mr.  BindUy  the  fum  of  350/.,  to  be  laid  out  on  a  teal  {ecurity. 
Dadlfy  accordingly  furni(hed  him  with  a  mortgage  from  a  Mn 
Hughes  to  that  amount ;  which,  as  it  afterwards  appeared,  IW* 
ley  had  forged*     At  Midfummer  1776  DadUjzni  Chambers  enter* 
td  into  partneribip  \  fliortly  after  which,  Bindley  wanted  to  call  in 
bis  money.    The  pretended  mortgagor  was  fuppofed  at  the  fame 
time  to  want  a  further  fum  of  150/.,  which,  added  to  the  original 
mortgage  money,  made  together  the  fum  of  500/.    The  plaimifl^ 
WtUetf  was  ready  to  advance  this  fum ;  and,  in  confideration  of  lii$ 
doing  fb,  an  ai&gument  was  made  to  htm  of  the  pretended  mort* 
gage  before  made  to  Bindley ^  as  to  180/.  part  of  this  fum  of  500A 
WtUet  paid  it  into  DadleyWoSiCZ  to  Cbamiers,  who  gave  the  fol«i^ 
lowing  receipt  for  it :  <<  Received  of  Mr.  Benjamin  Wilkt^  the 
^  fum  of  1 8o/.,  for  which  I  ptomUe  to  account  to  him  on  do* 
•*  mand*     Chambers.^ 

JOadley  was  not  at  home  when  thb  fum  was  paid.    Some  time 
nftcr^  the  plaintiff  called  at  the  office  to  pay  ^ooL  more,  part  oC 

[a]  (Utuf.  8x4. 
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tlie  tediaining  320/.  due.  Dadliy  being  then  at  home,  Willet  paid 
the  money  to  him  ;  and,  in  return,  Dadley  gave  him  the  following- 
Teceipt :  "  Received  on  account  of  Mr.  Benjamin  W'dUt^  300A  the 
«  remainder  of  the  money  to  be  paid,  being  ac/.     Dadley,** 

It  was  admitted  that  the  defendant,  Chamberi^  was  in  no  refpeA 
privy  to  the  forgery  \  and  that  no  procuration  money  was  paid 

cither  to  Chambers  or  Dadlej*    « 

* 

The  Court  refufed  the  rule,  and  determined  this  to  be  a  partner* 
(hip  tranfa^iion,  and  that  the  defendant  was  anfwerable  for  the 
a&  of  his  partner.  hoxA- Mansfield^  Ch.  J.  faid,  <<  Both  parties  in 
this  cafe  undoubtedly  are  innocent ;  and  the  lofs  that  will  fall 
upon  the  defendant,  if  the  law  is  againft  him,  will  be  much  great- 
er than  that  which  will  be  fuftained  by  the  plaintiff,  If  h/fails. 
It  is  indeed  fo  hard  a  cafe  upon  the  defendant,  that  every  leaning 
of  the  Court  would  be  in  his  favour.  But  the  <]ueftion  is» 
'<  Whether,  in  point  of  law,  this  engagement  with  Dadlej  doea 
not  make  Chambers  anfwerable  ?*' 

To  go  by  fteps ;  it  is  neceflary  to  fee  what  the  bufinefs  wat 
Which  Dadfey  carried  on  alone,  beforej^is  connexion  witfi  the  de« 
fendant,  in  the  year  1776*    By  admiiBon  of  the  counfel  on  both 
iides,  it  was  the  buGnefs  of  an  attorney  and  conveyancer.     Br 
proof  in  the  caufe,  it  appears  to^ave  been  a  great  Atk\  more :  for 
he  had  many  appointments,  though  the  nature  of  them  is  not  par« 
•ticulatly  mentioned.     He  bad  alfo  Agencies,  and  was  clerk  to  a  na« 
▼igation*.  .But  there  is  no  pretence  that  he  ever  received  procuni* 
tion  money.  The  budnefs  of  conveyancing,  in  the  very  nature  of  it^ 
as  carried  on  in  the  country,  is  this:  where  there  is  an  attorney,  or 
counfel  of  credit,  they  receive  money  to  place  out  upon  fecurites  ; 
and  perfons  who  want  to  borrow,  as  well  as  thofe  who  want  to 
lend>  apply  to  them  for  that  purpofc.    Their  profit  arifes  from 
.having  the  money  in  their  hands  before  it  |s  hid  out  upon  the 
intended  fecurities ;  and  from  their* fees  and  bills  of  charges  upon 
che  conveyances  they  draw.    It  is  not  difputed  but  that  this  was 
the  nature  of  Dadle^s  conveyancing  bufinefs :  he  did  not  zSt 
however  as  a  fcrivener,  who  fometimes  does  not  touch  the  mo« 
ney,  but  who  in  ail  cafes  gets  procuration  money.     There  is  no 
proof  of  any  tranfadion  of  that  kind  ;  nor  indeed  is  it  cuflomaiy 
ibr  attomies  like  him  to  do  fo ;  for  they  get  profit  enough  without    ' 
it.    I  ccmember  a  cafe  before  me  of  a  peifon  who  was  trufted  to 
Vol.  I.  '     y  the 
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the  amount  of  liiany  thoufand  pounds,  in  the  manner  I  have 
ftatcd ;  and  that  is  the  nature  of  the  bufioefs* 

This  was  the  bufinefs  of  DadUy  before  the  partnerfliip.  Let  ut 
fee  then  what  was  the  nature  of  the  partnerfliip  afterwards  entered 
into,  between  Dadley  and  the  prefent  defendant ;  whether  it  was 
a  general  partnerihip  in  Dadlef^  buGnefs,  or  confined  to  one  par« 
ticular  branch  of  it  only ;  for  to  be  fure  there  may  be  fuch  a  con- 
fined partnerihip.  The  evidence  as  to  this  point  confiits  in  the 
heads  and  terms  of  an  agreement  entered  into  between  them, 
which  were  afterwards  extended  and  reduced  into  form.  From 
them  it  appears  there  was  no  particular  reftridlion  \  it  was  not  to  be 
conBned  to  fuits,  nor  to  conveyancing  only  j  but  they  were  to*be 
'  partners  in  the  buCnefs  which  Mr.  Dadley  carried  on.  Each  wac 
to  be  worth  a  certain  fum :  the  profits  are  dated  at  800/.  Then  it 
IS  agreed  that  a  provifion  Cball  be  made  for  the  family  of  whichever 
of  them  Ifaould  happen  to  die  firfl.  And  then  comes  the  follow- 
ing claufe,  at  the  end,  which,  though  not  taken  notice  of  by  the 
counfel  on  either  fide,  is  very  material  indeed  upon  this  occafioiu 
My  obje£t  in  examining  it  particularly  was,  to  fee  whether  it  con- 
tained any  reftrif^ion.  The  claufe  is  this :  <<  Note,  this  fcheme 
<<  cf  partnerihip  is  intended  to  include  all  Mr.  Dadiey^s  prefent  and 
*^  future  practice  and  appointments,  fuch  as  agencies,  naVigation- 
*<  clerk,  &c.  but  not  to  extend  to  any  public  office  or  place, 
••  which  may  at  any  future  time  be  given  to  cither  of  the  parties." 
The  only  reftridion,  therefore,  is  that ;  or,  more  properly  fpeak- 
ing,  it  is  the  only  exception  to  this  general  partnerfliip. 

Thus,  the  partnerihip  commences,  without  waiting  for  articles  \ 
and  from  that  time  the  bufinefs  was  carried  on  in  partnerihip. 
One  branch  in  that  bufinefs  was  conveyancing.  Incident  to  con- 
reyancing  is  the  receiving  of  money  to  place  out  upon  fecurities. 
Receiving  it  from  the  lender  to  advance  to  the  borrower,  and 
a£iing  for  both  parties  refpeflively.  From  that  the  profit  arifes  ; 
not  from  procuration  money,  but  from  the  money  lying  in  their 
hands  before  it  is  placed  out ;  and  when  placed  out,  from  the 
charges  and  fees  for  drawing  and  engroffing  the  conveyances. 

The  fafts  then  are  fliortly  thefe  : — the  plaintiff  Wiltet^  wanting 
to  place  out  a  fum  of  500/.,  applies  to  the  office,  without  making 
any  diftinftion  between  the  two  partners.  The  firft  fum  he  ad- 
vances i^  180/. ;  this  he  pays  t©  Chamhers^  who  gives  a  receipt  for 
it,  not  CApEcifing  it  to  be  for  Dadley^  or  for  what,  or  whofe  ufe  5 

*  but 
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^ttt  making  Inmfclf  accountable  for  the  amount,  on  demand.  He 
itceives  it  therefore  as  the  principal,  not  as  the  agent  of  Dadlej  ; 
and  it  is  admitted  he  knew  the  ufe,  by  placing  it  out  upon  the  fe* 
curity  for  which  it  was  put  into  his  hands*  The  next  fumj  which 
was  300^^9  is  paid  by  the  plaintiff  to  Dadley^  who  receives  it  cx« 
si£Uy  in  the  fam6  manner  as  Chambers  did  the  former  fum— *a*  « 
principal ;  and  gives  a  receipt  for  it,  not  as  for  fo  much  money  to 
be  placed  out,  but  as  a  fum  for  which  he  was  to  be  accountable. 
The  two  fums  together  come  within  ao/.  of  what  was  wanted 
upon  the  fecurity.  Afterwards  the  bill  for  conveyancing  13 
brought  in.  Hughes  being  the  original  mortgagor,  if  he  had  not 
been  a  fi£litious  perfon,  and  had  wanted  a  further  fum  of  money 
upon  the  aflignment,  he  (hould  have  paid  the  expence  of  convey- 
ancing. But  the  bill  is  brought  in  to  the  plaintiff,  and  made  otit^ 
••  debtor  to  Chambers  and  Dadley.^  Chambers  receives  the  money, 
and  gives  a  receipt  for  it.  In  that  tranfadion,  therefore,  he  is 
clearly  confidered  as  a  partner,  and  the  tranfaflion  itfelf  as  a  part- 
nerihip  tranfa£^ion.  If  Dadley  had  received  procuration  money, 
and  that  kind  of  dealing  had  been  excepted  out  of  the  articles,  or, 
if  feparate  accounts  had  been  kept  of  the  money  got  by  diefe 
tranfaftions,  and  it  had  all  been  fct  down  to  the  profits  of  Dadley 
only,  it  might  have  varied  the  cafe :  and  Mr.  Juftice  Atbhurjf^ 
who  tried  the  caufe,  would  have  been  very  glad  to  have  given  a 
dlreflion  in  favour  of  the  defendant.  He  fuffcrs  by  the  rafcality 
of  a  man  who  had  a  very  good  chara£ler.  I  am  very  forry  for  the 
defendant  5  but  upon  this  evidence  I  cannot  fay  but  that  it  is  a 
partnerihip  tranfadiion.'* 

So,  where  one  of  two  partners,  being  a  truftee,  applied  truft- 
money  to  the  ufc  of  their  joint- trade  whh  the  privity  of  the  other 
partner;  and  they  afterwards  feparatcd,  and  by  agreement  the 
partnerfliip  effefls  were  affigned  over  to  the  firft  partner,  who 
took  upon  himfelf  the  payment  of  the  joint^ebts  ;  this  was  held 
to  be  no  payment  in  difcharge  of  the  other  partner,  but  that  both 
were  liable  to  make  good  the  truft*money.  (^} 

So,  an  a£tion  cannot  be  maintained  by  feveral  partners  for 
goods  fold  by  one  of  them  living  in  Guernfiy^  and  packed  by  him 
in  a  particular  manner,  for  the  purpofes  of  imuggling,  though  the 
other  partners,  who  reGded  in  England^  knew  nothing  of  the  fale  ; 

(^)  Smith  asid  others  v*  Jamefon  and  OMlher^  5  Term  Rep.  60 1* 

Y2  ft. 
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p3fi  it  U.  t,  contrad  by  fubjcAs  of  this  coantff,  made  in  contra* 
teiition  of  the  hws :  and  the  Court  faid  that  the  cafe  muft  be  con- 
fidcred  in  the  fame  light  as  if  all  the  parties  lived  in  England,  (c) 

One  partner  cannot  bind  his  copartner  by  deed  or  writing  under 
feal,  without  an  ezprefs  authority  from  him,  by  writing  under 
fcal.  (rf) 

It  has,  however,  been  determined, (/)  that  a  bill  of  fale  executed 
by  one  partner,  with  the  confent  and  in  the  prefence  of  the  othcr^ 
is  binding  upon  both  the  partners. 


3.  Of  Contraiis  with  a  Partnerjhip  Ftmiy  after  a  Chaise 
or  Dijfolution  of  Partnerjhip  ;  and  of  the  Notice  neceffary 
to  be  given  of  fucb  Change  or  Dijfolution. 

Where  a  partnerfhip  (fondfts  of  a  certain  number  0/  perfons^ 
if  any  of  the  partners  withdraw  from  the  firm,  and  nq  notice 
is  given  thereof,  any  perfon,  dealing  with  the  partner(hip  either 
before  or  after  fuch  change,  has  a  right  to  call  upon  all  the  parties 
wb«  at  firft  compofed  the£rm.  (/) 

But  where  three  perfons  entered  into  partner(hip  in  the  trade  of 
fugar»boiling,  and  it  was  agreed  that  no  fugars  Ihould  be  bought 
Hirithout  the  confent  of  the  majority.  One  of  thetn  afterwards 
withdraws  himfelf  from  the  partnerihip,  of  which  >he  gives  public 
notice ;  and  fubfequent  to  this,  the  two  other  partners-  make  a 
contraA  with  A.  for  a  large  quantity  of  fugar,  wHo  had  full  notice 
that  the  third  pattner  had  withdrawn.  It  was  determined  that 
fuch  third  partner  was  not  anfwcrable  for  any  part  of  the  fugar 
fo  purchafed.  {g) 

When  partners  diflblve  their  partnerflixp,  they  (hould  fend  no- 
tice to  all  perfons  who  have  trulled  them  as  partners  *,  a  mere 
aotice  in  the  Gazette^  in  fuch  cafe,  not  being  fuf&cient. 

(0  Biggs  v.  Lawrence,  3  TVrm /?i^,  454.    , 
\d)  Hariifon  v.  Jackfon,  7  Term  Rep.  207. 
{e)  Ball  V.  Dunficrvillc,  4  Term  Rep.^\^. 
(/)  Per  Lc  Blanc  7^.  3  Efp,  Rep.z^S. 

ig)  Minnit  andWhincry,  5  i?#^.  P.  C,  489.  oa.  ed*  and  j6  Vin. 
Ahr.  a  14.  fl,  12.  ^.  C. 
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Thus,  in  tiie  cafe  of  Graham  and  others,  r.  Hope  and  others,  {i) 
where  it  appe^ired  thax  the  defendants  had  been  in  partnerlhip  to* 
gether,  and  the  plaintiff  had  fold  them  goods  as  partners.  After* 
wards  the  partnerfhip  was  diflbWed,  and  notice  of  the  diffolution 
given  inikit  London  Gaxetiei  and  after  this  notice,  the  plaintiff 
had  fold  and  delivered  the  goods,  for  which  the  prefent  a£tion  wa$ 
brought. 

The  defendants  called  witneiles,  who  fwore  that  a  notice  bad  . 

_  m 

been  given  to  the  agent  of  the  plaintiff,  that  the  partnerfliip  was 
diflblved.  The  agent  on  the  contrary  politively  fwore  that  he  bad 
feceived  no  fuch  notice. 

Lord  Kinyon^  Ch.  J.  before  whom  the  caufe  was  tried,  told  the 
jury, that  '<the  caufe  depended  entirely  on  the  credit  they  gave  to  the 
witnefles  on  the  one  fide  and  the  other.    The  GaMetU,  he  thoughts 
was  not  of  itfelf  fufficient  notice  to  the  plaintiff  of  the  diflblution 
of  the  partnerlhip.     His  lordfhip  faid,  he  did  notfay  this  for  the 
purpofe  of  this  caufe  merely,  but  meant  to  lay  it  down  as  a  ge* 
neral  rule  to  govern  the  conduct  of  all  men.    Many  people  there 
were  in  this  kihgdom  who  never  faw  a  Gazette  to  the  day  of  their 
deaths,  and  very  mifchevious  would  be  the  confequences,  if  thef 
were  bound  by  a  notice  infer  ted  in  it.     It  was  incumbent  on  per-  A 
foDS  diflblving  a  partnerfhip,  to  fend  notice  of  fuch  diflblution  torn 
ail  the  perfons  with  whom  thgy  ^^d  ^ad  ^galingg  in  partnerfliip.'V 
The  jury  believing  the  defendant's  witneffes,  gave  a  verdid  fei/ 
the  defendant. 

But  a  notice  in  the  Gazette  of  the  diffolution  of  a  partnerfliip  is  t 
fufficient  notice  to  all  perfons  who  have  had  no  previous  dealings 
with  the  firm. 

Thus,  in  the  cafe  of  Godfrey  v.  Turnhutt  and  another,  (i)  which 
was  an  adlion  brought  by  the  plaintiff,  as  iildorfee  of  a  promiffoiy 
aote  againft  the  defendants  as  the  leakers  of  it.    The  defendants 
had  been  partners  in  trade,  but  the  partnerlhip  had  been  diffolved   . 
prior  to  the  date  of  the  note. 

Macatdey^  one  of  the  defendants^  fufiEered  judgment  to  go  bj 
de&ult.. 

\f>)  Ptalit  Cut.  N.  P.  154.  Sttelf*  Crbam  •.Tbos^Cm*  Ih.  4s.  S.  P. 
(y)  I E^.  Rif.  37X.  ^  _ 
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The  other  defendant  relied  upon  thi^  circumftance,  namely,  that 
the  note  was  made  by  the  defendant  Macautej  only,  after  the  .  ^ 
diflblution  of  the  partnerfhip,  Mrho  had  put  their  joint  names  on  it 
.without  any  authority  from  him. 

The  note  was  dated  the  6th  of  Aprils  1793.  On  the  ipdi  of 
the  March  preceding,  notice  of  the  diffolution  of  the  partnerihijj, 
dated  the  15th,  had  appeared  in  the  Gazitte. 

The  queftion  was,  whether  the  notice  given  in'the  GtfztffV  was 
fufficient,  fo  as^  to  exonerate  the  defendant  TurnbulL 

lA>Td  Kenyon,  Ch.],  fald :  "In  general,  if  a  partner. gives  a 
note  in  the  partnerfhip  name,  all  the  partners  are  bound  by  it ; 
ind  that  is  the  cafe,  even  if  given  after  the  a£hial  diffolution  of 
the  partnerfliip,  if  that  was  not  fiifficiently  notified,  and'thc  party 
who  took  the  note,  took  it  on  the  faith  of  the  partnerfhip  name.  \ 

A  fecret  diffolution  of  a  partnerfliip  cannot  difcharge  t^c  part- 
ners ;  but  if  the  diffolution  is  notified  in  the  ordinary  and  ufual 
way,  as  it  is  the  only  mode  by  which  the  faft  of  the  diffolution  can 
be  -promulgated  to  the  world,  at  Icaft,  to  thofc  who  have  had 
aop^vious  dealing  with  the  partners,  it  feems  fufficient,  at  leaft^ 
to  be  left  to  the  jury  from  thence  to  infer  notice. 

In  many  cafes,  notice  in  the  Gazette  is  fufficient  to  fubje£l  a 
f  arty  to  penalties,  as  in  the  cafes  of  fmuggling  and  outlawries. 
So,  in  the  cafe  of  bankrupts,  notice  in  the  Gazette  is  fufgcient  for 
ercry  purpofe.  In  the  prefent  inftance,  there  is  no  proof  pf  any 
aflual  notice  to  Mr.  G<ui/rey,  the  plaintiff,  but  the  publication  in 
the  Gazette  is  proved,  antecedent  to  his  taking  the  no'te. 

The  jury  are  to  judge  from  the  pradtice  in  the  ufual  conrfe  and 
ordinary  mode  of  bufincfs.  Notices  are  to  be  found  in  every  Ga- 
zette of  the  diffolution  of  partnerfliips  ;  which  feems  to  point  out 
that  as  the  mode  adopted  by  the  world  for  notifications  of  this 
fort,  and  therefore  every  prudent  ipan  in  bufinefs  ought  to  confult 
them."  ' 

The  jury,  under  this  dircftion,  found  a  verdia  for  the  defend- 
^t^  TurnhulL 

4-  How  Partners  muji/ue  and  be  fued. 

Upon  a  partnerfliip  contraft  or  debt,,  all  the  partners^  or  their  Af- 
/%nei4^mufiju€andlefue4\  the  contraaor  promifcbcmg joint.  And.if 


Chap.'VI.]  Of  Contrasts  by  Partmtu  327 

one  partner  only  fues  upon  a  joint  contrafl^  the  aflion  cannot  be 
maintained  ;  and  the  defendant  majr  take  advai^tage  of  this  omif- 
fion  at  the  trial j,  and  nonfuit  the  plaintifF.  fint  in  an  af^ion 
for  a  tort  or  wrong  this  matter  can  only  be  taken  advantage  of  by 
pka  in  abatenient.  {h) 

The  adzon  upon  the  contra£t:  mud,  howcTer^  be  brought  at 
the  fuit  of  fuch  partners  only  as  were  in  partnerfliip  at  the  time  of 
making  the  contra£l.  (/} 

But  in  the  cafe  of  Garret  v.  Taylor ^  {m)  where  three  had  employed 
the  defendant  to  fell  fome  timber  for  them,  in  which  they  were 
jointly  concerned ;  two  of  them  he  had  paid  their  exa£l  propor* 
tion>  and  they  had  given  him  a  receipt  in  full  of  all  demands ;  the 
third  now  brought  his  aBionfor  tht  remainder ^  being  hisjhare  ;  and  it 
was  objeded,  that  as  this  was  a  joint  employment  by  three,  one 
alone  could  not  bring  his  action  :  But  it  was  ruled  by  Lord 
Mansfield^  that  where  there  had  been  a  fever ance^  as  above  ftated^ 
that  one  alone  might  fue. 

I 

In  actions  againft partners  all  of  them  (hould  regularly  be  fued  % 
though  if  one  be  fued  alone,  he  can  only  take  advantage  of  this 
omiflion  \ij  plea  in  abatement  \  Tor  if  he  were  allowed  to  give  it  in 
evidence,  upon  the  trial,  and  fo  nonfuit  the  plaintiff,  it  would  be 
a  great  hindrance  to  juflice  :  for  in  many  cafes  a  creditor  does 
not  know  all  the  partners  ;^  particularly  a  fccret  one.  But  when 
the  defendant  pleads  in  ab^ttement,  he  muft  fct  forth  in  his  plea 
the  names  of  all  his  partners,  and  the  plaintiff  is  thereby  informe4 
agatnft  whom  he  ought  to  proceed,  [n) 

With  regard,  to  furviviug  partners  it  is  a  rule,  that  where  one  of 
feveral  partners  dies,  an  a£lton  upon  a  partnerfliip  contra£k  muft 
be  brought  in  the -name  of  the  furvivors  only  :  for  the  executor 
amd  the  fc^rvivors  cannot  join,  becaufe  the  remedy  furvives.*  And 
in  an  adion  by  or  againft  a  furviving  partner,  the  plaintiff  may 
declare  not  only  for  a  debt  contrafied  in  the  life-time  of  the 
deceafed.  partner,  but  alfo  for  a  debt  due  to  or  from  the  furviyor  ia 
his  own  ri'ght.  [0)  — 

(i)  Fide  z  Stra.  Sao.  t  Term  Rep.  i8z.  3  Term  Rep^^zy  779* 
(/)  I  EJh.  Rep.  182.  (m)  SUt,  at  Guildhall,  Trin.  4 Geo.  Ill, 

€oram  £or?  Manifidd,  i  EJp,  N0  P.  117. 

(11)  2  BL  Rep,  695.  947.   5  Bui',  2613.    ^fe  alfi  1  Saund,  291.  b.  n.  4. 
•  2  SalL  444,  M  Vide  2  Tftm  R^   476.   5  Tern^  Rep.  43  J, 

I  TfT^  -R^/'+aj*  6  Term  Hcf^  582. 
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5.  Of  thi  Remedy  by  Partners  t^n  Controls,  Csfr.  Inter  fe. 

Generally  fpeaking,  one  partner  baa  no  remedy  at  law  agaxnft 
his  co-partner  for  any  thing  relating  to  the  partnerfliip  concern^ 
except  upon  an  exprefs  contrail  or  promife  made  between  them  | 
the  only  remedy  being  in  a  court  of  equity. 

But  money  paid  by  one  partner  to  another  before  the  bank* 
ruptcy  of  the  latter,  for  the  purpofe  of  being  paid  over  as  his  U* 
quidated  (bare  of  a  debt  to  their  joint  creditor,  if  it  Ik;  not  lb 
'applied  is  proveable  as  a  debtunder  the  commiiConof  thebank* 
*  rupt  partner^  and  alfo  recoverable  againft  the  folveint  partner ; 
and  if  the  latter  be  not  called  upon  to  repay  the  debt  to  the 
joint  creditor  till  after  the  bankruptcy  of  the  other ;  he  may 
recover  from  the  bankrupt  partner  his  (hare  of  fuch  debt  (b  paid 
after  the  banjiruptcy  to  the  joint  creditor,  notwithftanding  he 
may  have  obtained  his  certificate.  (/} 

So,  where  A.  engages  as  a  partner  in  a  particular  tranfaAion 

with  B,,  C«,  and  P.,  whq  were  before  partners ;  3-,  C,  and  D., 

:  become  bankrupts^  after  which  A.  pays  a  debt  dfxc  from  himfelf    - 

^.wd,;themto  a  joiritcrejiitqi:;^  it  was  determined  th|t  thefe  three 

i:  psuEtne^s  conftituted  bift  one  debtor  to  A.,  and  that  he  might  re« 

^ver  from  fi^the  proportion  of  B.,  Cj  and  D.,  towards  the  jpuit 

4eb|.s  Br^^npt.havingjpleaded  in  abatement.  (^) 

# 
So,  where  A.,  B.,  and  C,  havingdifTdTved^ntacrfh}^,'  C  after 

fuch  difioMion,  drew  bills  in  the  partneribip  ISm  in  favour  of  D.^ 

lie  not  knofiring  of  fuch  diflblutionV^pon  which  D.  brought  bia 

aflion  againft  all  the  former  partners,  and  C.  having  pleaded  his 

bankruptcy,  D.  entered  a  noUe-profequi  as  to  him,  and  recovered 

judgment  agaiiift  A.  and  B.,  which  was  afterwards  fatisficd  by  the 

attori  cy  of  A.  and  B.,  who  advanced  part,  and  borrowed  the  fcfl 

pf  the  mpney  pn  thtir Join(  credit :  it  was  holden,  that  the  fum  fo 

paid,  in  ftisfadion  of  the  judgment,  might  be  recovered  in  a 

Joint  adion  by  A.  and  B.  againft  C.  (r) 

But  where  A.  and  B.  are  engaged  In  a 'partner(hip  in  in(uring 
fiiips,  &c.,  which  is  carried  pn  in  the  name  of  A.,  and  A.  pays  tfkC 

.    Wright  V,  Hunter,  1  £f/l  Ftp,  ao,         {q)  Ibid* 
r)  Ofbornc  Mdanothtr  ».  Harper,^  fjfi^  ftfp.  aaj. 

•   *'  *  wbok 
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whole  of  the  lofles.  Such  a  partnerfliip  being  illegal  by  Stat. 
6  Geo*  L  c.  1 8.,  A.  cannot  maintain  an  a£tion  againft  B.  to  reco* 
Ter  a  fhare  of  the  money  that  has  been  fo  paid.  (/) 

Though^  if  two  perfons  jointly  engage  in  a  ftock-jobbing  tran^ 
a£Uon9  and  incur  lofieaj  and  employ  9  broker  to  pay  the  differ- 
ences, and  one  of  them,  with  the  privity  and  confent  of  the 
other,  repay  the  broker  the  whole  fum,  he  may  recover  a  moiety 
from  his  companion  in  an  adion  for  money  paid  to  his  nfcj 
notwithftanding  the  Stat.  7  Geo.  II.  ci  3.  {t) 

One  partner  may  maintain  an  adion  againft  his  copartner,  fpr 
money  received  to  the  feparate  ufe  of  the  former,  and  wrongfully 
carried  to  the  partnerihip  account*  (v) 

But  where  A.,  B,,  and  C,  became  partners  iti  infuring  (hipt^ 
(contrary  to  the  Stat.  6  Gea  I.  c.  i8.  f.  12. ;)  and  it  was  agreed 
that  th^  policies  ikould  be  underwritten  in  the  name  of  A.  only^ 
ihreral  policies  were  eBe£led,  and  the  premiums  received  by  C« 
and  D.  as  brokers  :  it  was  detemdiQcd  that  A.  could  not  rec;QVcr 
thafe  premiums  froni  C;  and  D.  (ii) 

Where  two  perfons  enter  into  articles  of  partnerihip  for  a  term 
of  years,  in  which  is  a  covenant  to  account  yearly^  and  to  adjuft 
and  make  a  final  fettlement  at  the  expiration  of  the  partnerihip^ 
*  an4  they  diflbfye  the  partnerfliip  before  the  term  expires,  and  ac* 
count  together,  and  llrike  a  balance  which  is  in  favour  of  the 
plaintiff,  including  feveral  items  not  conne£ied  with  the  partner* 
(hip,  and  the^  defendant  promifes  to  pay  |t,  an  aAion  of  ajfumppt 
.lies  on  fuch  exprefs  ptomiC;.  (tc;) 

(/)  Mitchell  andptheri  v.  Cockburae,  2  H,  BL  379.  See  dfo  Aubert 
V.  Maze,  z  Bos»  and Pui.  371.  S.  P.  (/)  Petrie  and atiothtr  v.  Hannay, 

Bart.  3  Ttrm  Rep  41S.    Sei  alfi  Yaikoey  v.  Reyoous,  4  Bur»  2069. 

(«}  Smith  V.  Barrov/y  2  Term  Ref.  476. 

(fi)  'hoolYi  and  otben  v.  Yi^djflhm  and anothir,  6  Term  Rep.j^f* 

(tv)  Fofter  «•  AUanfoo,  2  Tnm  Rsp.  479.  Moravia  o.  Levy,  It.  483. 
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CHAPTER  VIL 

Of  Owners^  Mq/iers^  and  Seamen  of  MercbanuSbips^ 

^T^HE  fubje£l  of  this  chapter  may  be  arranged  under  the  fol- 
lowing heads : 

I.  Of  Abe  Owner^s  and  Mq/iet^s  Liability  upon  ContraSs 
^    for  Repairs  and  Necejffariesy  ^c. 

s.  Of  tbe  Ownet^s  Liability  for  Money  borrowed  by  tbe 
Mq/ierfor  tbe  Ufe  of  tbe  Ship. 

3.  Of  Freight. 

4*  Of  Demurrage. 

5«  OfPaJage  Money. 

6.  Of  Seamet^s  Wages :  And, 

I.  Of  the  C9fitraB  of  hiring^ 

%.  Of  the  Seamarfs  Right  to  tbe  Whole  or  Part  of  Ids 
Wages  \  0fid  of  the  Lofs  or  Fotfeiture  thereof. 

1.  Cfibe  Time  and  Place  of  Payment  of  Wages. 

4.  €f  the  Remedy  for  the  Recovery  ^Wagef. 
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I. ,  0/  the  Owner^s  and  Majler's  liability  for 
Repairs  and  Necejffariesy  fffc. 

Upon  a  general  contrad  for  repairs  done  to  a  (hlpi  it  is  faidj  {a) 
as  a  general  rule,  that  the  (hipwf ight  has  his  ele^ion  to  fue  either 
the  matter,  who  employs  him,  or  the  owners ;  but  if  the  (hip« 
Wright  undertakes  to  do  the  repairs  on  a  fpecial  promife  from  either^ 
the  otheris  difcharged. 

S09  where  one  of  two  joint  owners  conveys  his  moiety  of  a  fiiip 
to  his  companion  by  a  bill  of  fale,  which  is  Toid  by  the  Stat. 
26  Geo  III.  c.  60.  f.  17.  in  confequence  of  fome  informality  in 
the  certificate  of  regiftry  not  being  truly  recited  in  the  bill  of  fale^ 
both  the  owners  remain  liable  for  repairs  done  to  the  (bip^  not* 
withftanding  the  execution  of  the  bill  of  fale.  {b) 

So,  where  a  (hip  was  burnt  by  accident  in  the  (hipwright's  dock 
after  the  repairs  were  nearly  finifbed,  the  owner  was  held  liable 
for  fo  much  of  the  repairs  as  were  aftuaQy  done  at  the  time  the 
accident  happened.' 

Thus,  in  the  cafe  of  Menetone  v.  Athawn^ijc)  which  was  an 
a£iion  of  ajfum^t  by  a  (hipwright  for  work  and  labour  done,  and 
materials  provided,  m  repairing  the  defendant's  (hip :  and  the 
queilion  was,  «  whether  the  plaintiff  was  entitled  to  recover  under 
^  the  following  circumftances/* 

• 

The  (hip,  being  damaged,  was  obliged  to  put  back  in  order  to 
6e  repaired  ;  and  (he  was  to  have  gone  out  of  the  dock  on  a  Sun* 
day:  but  in  the  interim,  viz.y  on  the  day  before,  and  when  onlj 
three  hours  work  was  wanting  to  complete  the  repair,  a  fire 
happened  at  an  adjacent  brewhoufe,  and  was  communicated  to 
the  dock,  and  the  fliip  was  burnt.  It  was  the  (nipwright's  own 
dock ;  an4  ibc  owner  of  the  (hip  had  agreed  to  paj  him  5/.  for  the 
pfeofiu 

(m)  Garnhamv.  Besactt,  Stra,  6iQ. 

^t)  WeftcrdcB  ».  Dale,  7  Tfrm  R^.  jog.        (0  j  Bur.  1591. 
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The  courti  aftec  argument,  jeterminedj  that  tht  plaintiflF  'was 
eatitled  to  recover  for  the  repairs  aflually  done  to  the  (hip. 

Cf  NiceffariisJ]  When  a  fliip  is  fapplied  with  neceffaries  by  or- 
der of  the^mafter^  the  creditor  has,  in  general,  a  double  fecurity. 
I  •  The  roafter  is  perfpnally  liable,  as  making  the  contradt.  a.  The 
owners  are  liable,  whether  they  know  of  the  fupply  or  not,  the 
mafter  being  coniidered  as  a£ling  under  their  diredlion  andap. 
pointment.  The  owners,  indeed,  are  liable  though  they  happen  to 
let  the  fliip  for  hire  to  the  matter,  if  the  creditor  is  wholly  unac- 
quainted with  this  circumftance. 

Thus,  m  the  cafe  oi  Ricb  r.  Cot  and  others,  {i)  which  was  an 
taion  of  ajfumpfit  for  goods  fold  and  delirered.  Tbtmuu  RUi, 
the  elder,  and  Thomas  Rich^  the  younger,  being  rope^makers,  did, 
on  the  aift  of  Novmier,  177a,  fupply  the  fliip  Hmty  and  Ti$mar 
with  cables,  to  the  amount  of  5/.  8/.  3^.  by  the  order  of  Tbomsf 
Harnvood^  the  captain  \  and  made  Harnvood^  and  the  owners  of  the 
fliip  (the  defendants)  debtors,  in  the  uAal  manner,  without  naming 
the  owners,  or  knowing  particularly  who  they  were.  The  {hipHenrj 
and  Thomas,  was  let  by  the  defendants  to  Harwood  upon  certaih 
articles,  in  which  it  was  mutually  covenanted  between  them  as 
follows:  I  ft.  The  owners  covenanted  with  Harwood,  that,  on 
his  performance  pf  the  covenants  ftipulated  on  his  part,  he  (bould 
have  the  fole  management  of  the  (hip,  and  employ  her  for  his 
own  fole  benefit  and  advantage,  for  the  fpacc  of  eleven  years,  if 
he  (hould  fo  long  live,  and  the  (hip  (bould  not  be  loft.  The  co- 
venants, on  the  part  of  Harwoody  were,  to  pay  a  yearly  rent  of 
26Lp€r  annum,  at  ftated  periods  5  that  he  (hould  at  all  times,  at 
his  own  coft  and  charge,  repair,  maintain,  and  keep  the  Veffel,  and 
Uckel,  rigging,  &c.  in  good  and  fufficient  repair  ;  that  he  would 
not  do  or  omit  any  thing,  which  might  fubjeft  her  to  be  taken, 
fcifed,  or  forfeited  j  with  a  provifo,  that  in  cafe  the  faid  rent 
ihould  be  in  arrcat  for  the  fpace  of  twenty^nc  dayj  after  any  of 
the  days  appointed  fpr  payment ;  or  in  cafe  HarwoodfhovAA  die, 
or  (hould  not,  in  all  things,  fulfil  and  keep  ;dl  and  fingular  the  faid 
covenants,  &c.  then,  it  (hould  be  lawful  for  the  owners  to  take 
polTeffion  of  the  faid  (hip.    The  cafe  then  ftated,  that  neither  the 


14\  Cowp,  6^6.    Sa  al/o  z  Fsm.  «43,  S.  f. 
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plaintiff's  teftator,  nor  his  partner^  had  any  notice  of  this  contraft 
at  the  time  they  fumiflied  Harwoodf  the  captain,  with  th«  goods. 
The  queftion  was  whether  the  defendants  were  liable  to  this 
debt. 

Lord  Mansfield^  in  delirering  the  opinion  of  the  Court,  faid : 
^  We  hare  confidered  the  cafe  Tery  particttlarlf  $  and  after  the 
foUeft  deliberation  we  think  it  impoffible  to  fay,  that  the  plaintiff 
is  not  entitled  to  recover.  Whoever  fupplies  a  Ihip  with  neceflaries, 
has  a  treble  fecurity.  f.  The  perfon  of  the  mafter.  a.  The 
ipecific  ihip.  [e)  3.  The  perfonal  fecurity  of  the  owners,  whether 
they  know  of  the  fupply  or  not.  i »  The  matter  is  perfonally  liable 
as  making  the  contnd.  a.  The  owners  are  liable  in  confequence 
of  the  mafter^s  a£l,  becaufe  they  choofe  him  :  They  run  the  rift,  and 
they  fay,  whom  they  will  truft  with  the  appointment  and  office  of 
mafter.  Suppofe,  the  owners  in  this  cafe,  had  delivered  the  value 
of  the  goods  in  queftion  in  fpecie  to  the  mafter,  with  dire^ions 
for  him  to  pay  it  over  to  the  creditors,  and  the  mafter  had  em* 
bezzled  the  money  ;  it  would  have  been  no  concern  of  the  cre« 
ditors :  for  they  truft  fpecifically  to  the  ftiip,  and  generally  to  the 
owners.  In  this  cafe,  tlie  defendants  are  the  owners ;  and  there 
happens  to  be  a  private  agreement  between  them  and  the  mafter 
by  which  he  is  to  have  the  fole  conduct  and  management  oi  the 
ihip,  and  to  keep  her  in  repair,  &c.  But,  how  does  that  ztk€t 
the  creditors,  who,  it  is  exprefsly  ftated,  were  total  ftrangers  to 
thetranfaAions  ?  And  that  is  an  anfwer  to  the  obfervation  that 
the  plaintiff  inuft  have  known  the  real  fituation  of  the  mafter  in 
this  ca(e,  from  the  general  ufuage  and  cuftom  of  the  country  ta 
that  refpe£l.  To  be  fure,  if  it  appeared  that  a  tradefman  had 
notice  of  ^ach  a  contraQ,  and,  in  confequence  of  it,  gave  credit  to 
the  captain  individually  as  the  refponfible  perfon,  particular  cir« 
cumftances  of  that  fort  might  afford  a  ground  to  fay,  he  meant 
to  abfolve  the  owners,  and  to  look  fingly  to  the  perfonal  fecurity  of 
the  maflfer.  But  here  it  is  ftated,  that  the  plaintiff  had  no  notice 
whatever  of  the  contraft.  The  owners  themfelvcs  are  aware 
of  their  being  liable  at  the  time.  They  choofe  a  mafter  to  whom 
they  agree  to  let  the  ftiip )  and  truft  for  their  fecurity  to  the  co- 
venants which  they  oblige  him  to  enter  into.    Thefe  covenants 

• 
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are,  that  he  (hall  keep  the  fliip  in  repair,  and  delirer  her  up  at  the 
end  of  the  term  in  as  good  condition  as  when  delivered  to  hinu 
This  is  not  all  j  for  they  indemnify  themfelves  againft  the  private 
debts  of  the  mafter,  and  againft  his  being  taken  in  execution :  for^ 
if  he  does  not  perform  all  and.  every  the  covenants  in  the  agreement 
(except  in  cafe  of  the  lofs  of  the  Ihip),  the  confeqaence,  befides 
their  remedy  againft  him  upon  the  covenant  is,  that  the  contraA 
and  agreement  is  to  be  abfolutely  at  an  end,  and  they  are  to  take 
poffei&on  of  the  Ihip. 

Sttppofe  theihiphad  been  impounded  in  the  Admiralty  Cour^ 
and  that  had  happened  at  the  end  of  the  term  ;  or,  fuppofe  the 
captain  had  then  broken  a  covenant,  which  had  put  an  end  to  the 
agreement,  the  defendants  could  never  have  taken  the  (hip  out  of 
the  court,  without  paying  the  debt  for  which  the  (hip  was  im-> 
pounded.  We  are  all  of  opinion,  therefore,  that  under  thefe  cir- 
cumftances  there  is  no  colour  to  fay,  that  the  creditors  (honld  be 
ftript  of  the  general  fecurity  they  are  by  law  entitled  to  againft  the 
owners. 

But  in  order  to  conftitute  a  demand  againft  the  owners,  it  is  ne- 
ceflary  that  the  fupplies  furnifhed  by  the  mafter's  order  (hould  be 
reafonably  fit  and  proper  for  the  occafion,  or  that  money  advanced 
to  him  for  the  purchafe  of  them,  (hould,  at  the  time,  appear  to  be 
Wanting  for  that  purpofe.  The  contrary  in  either  cafe  would  fur* 
mtti  a  flrong  prefumption  of  fraud  and  collu(ion  on  the  part  of  tba 
eredltor,  (/) 

So,  wherever  it  appears  that  the  credit  was  given  folely  to  the 
•wner^  the  mafler  is  not  liable. 

Thus,  in  the  cafe  of  Hojkins  v.  Slaytorty  {g)  it  appeared,  that  the 
goods  were  fails  made  for  the  ufc  of  a  (hip ;  and  the  evidence 
was,  that  the  defendant,  who  is  the  matter  of  the  (hip,  ordered 
the  fails,  and  that  the  plaintiff  knew  the  owner  of  the  fliip,  and 
before  that  had  applied  to  him  that  he  might  make  them. 

It  was  objcfted,on  behalf  of  the  defendant,  that  he  was  not  liable, 
and  a  diftinfiion  oiFercd,  that  where  the  owners  live  upon  the 
fpot,  they  only  are  liable  to  pay  for  the  goods  delivered  for  the 


(/)  Vide  1  Term  Rep.  77.  Mhoit  om  Shlpphs*  *>^-  ^««» 
\l)  Cas.  Temp.  Hewd^w,  37$. 
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ufe  of  the  flitp,  though  ordered  by  the  mafter ;  but  that  where 
the  owners  live  abroad^  there  the  mafter  is  liable  as  well  as 
thej. 

But  Lee^  Ch.  J.  faid  :  <<  In  general,  if  the  mafter  orders  the 
goods,  both  are  liable,  the  mader  who  gives  the  orders,  and  upon 
whofe  credit  the  work  is  done,  and  the  owners  In  refpeA  of  the 
work  being  done  to  their,  property ;  for  if  I,  without  having  given 
orders,  fufier  a  work  to  be  done  for  me,  I  muft  pay  for  it :  but 
though  both  are  liable  in  fuch  a  cafe,  yet  if  it  appears  that 
.  the  credit  was  given  to  the  owners  only,  and  that  the  mafter  in 
giving  orders  a£led  merely  as  their  fervant,  he  will  not  be  liable  ^ 
and  he  directed  the  jury,  that  if,  upon  the  evidence,  they  thought 
no  credit  was  given  to  the  mafter,  but  the  owners  alone,  then  they 
ihould  find  for  the  defendant."  The  jury  accordingly  found  a 
▼erdifl  for  the  defendant. 

So»  where  an  owner  ordered  goods  for  the  ufe  of  his  (hip  be- 
fore the  appointment  of  a  mafter,  it  has  been-  decided,  that  the 
mafter  is  not  liable,  though  part  of  the  goods  were  delivered  after 
his  appointment ;   no per/onal  credit  having  been  given  to  him.  (t) 

The  mortgagee  of  a  (hip  is  not  liable  for  neceifaries  fumi(hed 
.previous  to  his  taking  poflefhon  of  the  (hip. 

■ 

Thus,  in  the  cafe  of  Jackfon  v.  Vernon^  (i)  which  was  an  aAion 
for  goods  fold  and  delivered,  in  which  a  verdi£l  was  found  for 
the  plamtiff,  fubjc£l  to  the  opinion  of  the  court,  on  the  following 
cafe. 

The  plaintiff,  who  was  a  rope- maker,  on  the  7th  of  February^ 
1787,  and  the  aad  of  July^  and  ift  of  Auguft.  1788,  fupplied  the 
fiiip  Three  Siflers  with  cordage  and  ft  ores,  by  order  of  one  P aimer ^ 
the  owner  of  her,  without  the  knowledge  of  the  defendant.  On 
the  6ch  <A  February y  1787,  Palmer  gave  a  bond  to  the  defendant 
of  300c/. ;  conditioned  for  the  payment  of  1500/.,  and  a  warrant 
of  attorney  to  confefs  a  judgement  thereon,  which  was  accord- 
ingly entered  as  of  Hilary  Tenrty  1787,  on  the  fame  day.  Palmer 

(h)  Farmer  and  another  t}.  Davies,  i  TTerm  Rep*  1 08. 

(/)  I  H.  BL  1 14.  See  alfo  Chinncry  «.  Blackburnc,  Ibid.  117  «  a,tt 
pod)  in  nvhich  it  vfos  decided  that  a  mortgngee  out  of  pojj'rjfton  ii  not  entitled 
Ut^'e  freight,  on  the  ground  of  hts  not  being  iiableto  the  charges ^  Setl  Vide 
J  T^-rm  Rep,  312.  and  Abbott  on  Shippings  i6  /«  21. 
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executed  an  abfalute  bHl  of  folc  of  the  fhip  to  the  defendant,  in 
confideration  of  1500/.  paid  by  the  defendant ;  and  alfo  a  deed  of 
aflijgnment  of  various  articles  of  perfonal  property,  and  among 
Acm  a  policy  of  infurance  on  the  fli  p,  towards  payment  qndfatif* 
foBtw  of  thefum  *of  1 500/.  that  day  lent  and  advanced  to  him  by  the 
defendant^  which  deed  of  a(lignQ;ient  further  recited,  «  That 
whereas  to  the  intent  and  purpofe  of  better  fecuring  to  the  defend- 
ant,  the  faid  principal  Aim  of  1500/.  and  the  int'creft  thereof.  Palmer 
Bad  by  deed-poll,  bearing  date  therewith,  bargincd,  fold,  affigned, 
conveyed,  and  a6urcd  to  the  defendant,  the  faid  fliip  or  veflel,  &c. 
to  hold  to  him,  his  executors,  adminiftrators,  and  affigns  abfolutely^ 
and  the  faid  Palmer  had  likcwifc  entered  into  a  bond  of  equal  date 
therewith  in  the  fum  of  300c/.  conditioned  for  the  payment  of 
1500/.  and  intereft,  and  had  alfo  at  the  fame  time  executed  a  war- 
rant of  attorney  for  better  fecuring  the  fame,  and  then  that  in- 
denture further  witneffed,  and  it  was  covenanted,  &c.  that  the 
laid  feveral  deeds  and  inftrumcnts  were  fo  executed  by  the  faid 
falmery  iot  the  purpofe  of  enabling  the  defendant,  his  heirs,  execu- 
tors or  adminiftrators,  tither  by  public  fale,  or  private  contraB^  to  fell 
anddifpofe  of  the  feveral  matters  and  things^  therein  refpeSively  com- 
prifed,  or  other  the  effeSs  of  the  faid  Palmer^  -and  thereby  to  raife, 
mid  pay  the  faid  fum  of  1 500/./^  lent  and  advanced^  isTc.y  and  the  in^ 
teref  thereof  'without  any  farther  or  other  concurrence^  of  the  faid 
Palmer,  his  litirs,  executors,  adminiftrators,  or  aiEgns,  or  any  of 
Aem,  at  any  time  before  the  fam^Jhould  be  paid  of  or  difcharged  by  the 
faid  Palmer,  his  heirs,  executors,  or  adminiftrators."  But  in  this 
deed  ihcrc  was  a  covenant,  from  the  defendant  to  Palmer^ «« That 
in  cafe  Palmer  (hould  pay  off  and  difchargc  the  faid  principal  fum 
of  150c/.  and  intereft,  &c.,  before  the  faid  feveral  matters  and 
things  fliould  be  fold  or  difpofed  of,  for  the  purpofes  aforefaid, 
that  then,  and  ih  fuch  cafe,  the  defendant  fliouW  and  would  re- 
convey,  and  re-alEgn,  the  faid  feveral  matters  and  things,  thereia- 
before  mentioned,  in  fuch  manner  as  the  faid  Palmer  (hould  rcafon- 
ablejrequire.  And  it  was  thereby  alfo  declared  and  agreed,  that 
nfdhing  therein  contained Jbould  prevent  the  defendant  from  fellings  and 
ttbfolutely  difpofwg  of  all  and  every  of  the  faid  premifes^  matters^  and 
things  t  thereinbefore  mentioned^  at  any  time  previous  to  the  full  payment 
of  the  faid  fum  of  1500/.  nvith  intereft^  f^c"  On  the  30th  of  July^ 
1788,  Palmer  affigned  the  freight  to  the  defendant.  On  the  7th 
of  jfugu/i  in  the  fame  year^  the  defendant  took  poffejjion  of  the  flip^ 
and  received  the  freight  due  to  the  owner.    (^  the  aad  of  the 
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fame  month  of  Auguft^  the  defendant  fold  the  ihip,  and  gave  an 
indemnitjr  to  the  purchafer,  againft  all  demands, on  her,  prior  to 
that  date. 

The  queftion  for  the  opinion  of  the  court  was,  Whether  the 
defendarit  was  liable  to  pay  for  the  cordage  and  (lores  furniihed  by 
the  plaintift^y  fubfequent  to  the  bill  of  fale,  and  deed  of  aiBgnment 
and  defcafance  of  the  6th  of  Februarjr^  1787  ? 

Mr.  Juftice  Heath  and  Mr.  juftice  Wilfon^  who  were  the  only 
judges  prefent  in  the  cotirc,  determined  that  the  plaintifFwas 
not  entitled  to  recover  againlt  the  defendant ;  he  being  out  of  pof- 
feflion  at  the  time  the  goOds  were  fumifiied  the  (hip. 

Ktathy  J.  faid :  <<  As  we  bdth  agree  in  opinion  oh  this  qiieftion, 
dnd  have  no  doubt,  it  would  be  wrong  to  put  the  parties  to  thfi 
expence  of  a  fecond  argument.  This  is  an  a£)ion  for  goods  fold 
and  delivered  for  the  ufe  of  the  (hip  Three  Sifters^  and  the  queftioxl 
is.  Whether  the  defendant  be  fuch  an  owner  as  is  liable  for  the 
|>a]rment  ?  Painter  on  the  6th  6f  February^  ^1^1%  executed  a  bill 
of  fale  to  him,  and  on  the  fatine  day  another  deed,  reciting  the  bill 
of  fale  with  a  defeafance.  It  has  been  argued,  that  this  is  not  a 
mortgage ;  but  though  it  is  not  in  the  modem  fotm,  yet  it  is 
like  an  ancient  mortgage  by  deed  abfolute,  with  another  deed 
of  defeafance ;  no  day  of  payment  and  te-conveyance  is  men« 
tioned,  becaufe  Vernon  the  defendant  iutifted  on  having  a  right 
to  fell  the  (hip  when  he  pleafed,  on  account  of  the  infolvenCy 
of  Palmer.  From  the  nature  therefore  of  the  tranfa£lion,  and  the 
circumdances  attending  thefe  deeds,  the  a(rignment  of  the  (hip 
to  the  defendant  was  in  reality  a  mottgage. 

Then  the  queftion  is.  Whether  a  mortgagee  out  of  pofiefiion  is 
anfwerable  for  goods  fumi(hed  for  the  ufe  of  the  (hip  i  Now 
though  the  owners  are  bound  by  the  contra£ls  of  the  captain,  he 
being  their  agent,  yet  the  mortgagee  is  not  fuch  an  owner  till  he 
has  pofiefiion.  The  cafe  of  Rich  v.  Coe  {i)  is  only  applicable  to 
the  prefent,  inafmuch  as  there  tlarwo^J,  who  had  hired  the  ib^, 
was  not  liable  for  nectltaries,  but  was  con(idered  merely  as  the 
a^ent  for  the  real  owners.    Thexafes  of  Eaton  v.  Jaques^  Doug. 

Vbt.  L  Z  4^5.  WMeei 
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455'  Wo^^^  V'  -R^^^^-^i  Ibid.  461.  and  Chinnery  v.  Blachburne^  (/) 
are  in  point  to  (how,  that  the  mortgagee  out  of  pofieflion  is  not 
anfwcrable  for  the  contra£t8  of  the  mortgagor. 

Wilfon^  J.  "  The  only  qucftion  is,  "Whether,  the  conrcyancc  Jo 
Vernon  were  abfolute,  or  only  by  way  of  fecurity  ?     No  one,  I 
think,  who  reads  thefe  deeds  can  have  any  doubt  of  its  being  a 
mere  mortgage  for  a  loan  of  money.     Here  is  a  bond  for  3600/* 
conditioned  for  the  payment  of  1500/.  lent  by  Vtrnon  to  Pahner  ^ 
a  warrant  of  attorney  and  judgment  entered  on  it ;  then  a  convey- 
ance of  the  fbip  by  a  bill  of  fale,  in  confideration  of  the  fame  fum 
of  :5oo/. ;  and  as  a  farther  fecurity,  a  deed  of  aflignment,  with  a 
defeafance  annexed.     In  this  deed  of  aflignment  there  is  no  cove* 
nant  for  a  reconveyance  \  becaufe,  as  an  additional  fecurity,  Ver» 
mn^  the  defendant^  ftipulated  for  a  power  to  fell  the  (hip  at  any 
time,  without  further  leave  from  Palmer.    It  was  under (tood  by" 
Palmer  to  be  merely  a  pledge  for  the  money  due,  as  he  contrafted 
,for  freight,  after  the  conveyance  to  Vernon  5  for  if  that  conveyance 
had  been  abfolute,  he  could  not  properly  make  a  contrail  for 
freight.     On  the  7th  of  Auguft,  Vernon  takes  pofieffion,  till  which 
time  Palmer  was  the  poflefTor,  fubje£t  to  Vernon*^  claim,  who  waa 
not  liable  till  he  had  adual  pofielllon.     The  owners  of  a  (hip  are 
liable  for  furniture  and  neceflaries,  becaufe  they  receive  the  irnme* 
diate  benefit  of  the  freight;  and  it  is  for  that  teafon  the  contrails 
of  the  captain  are  binding   upon  them,  he  being  their  agent  ov 
fervant.     But  the  cafes  which  have  eitablifhed  this  to  be  law,  do^ 
not  aSe£l  a  mortgagee  not  in  pofTefiionj  who  cannot  be  confidered 
as  an  owner,  nor  as  fuch  entitled  to  the  freight.     The  cafe  of 
Cbinnery  v.  Blachbt^rne  was  decided  on  the   ground^  that  as  a 
mortgagee  out  of  poiTeiGon  was  not  liable  to  die  charges  of  the 
ihip,  fo  he  was  not  entitled  to  the  freight." 

If  one  of  feveral  part-owners  contrafls  for  ncceffaries  for  the  ufe 
X>i  the  £hip,  all  of  them  are  jointly  liable  to  be  fued  for  the- price 
thereof,  (w)  If>  however,  the  perfon  who  gives  credit  on  fuch  an 
occafion,  does  not  at  the  time  know  that  there  were  other  part- 
owners,  he  may  fue  him  alone  from  w^hom  he  received  the  or« 
dcrs.  («) 

(/)  Poji  $61.  (m)  JVrtght  v.  Hunter ^  i  Eafi  Rep.  20. 

(h)  Dcx>  v.  Cbippendettf  Cor.  Lord  KenyoDf  Siit»  ffft,  Hil.  T.  1790. 
ubrniafleain/ibatement.    Abio$t,S^^ 
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a.  Of  the  Owner  s   Liability  for  Money  borrowed  by  the 

Majierf$r  the  Ufe  of  the  Ship. 

The  owner  is  liable  for  money  borrowed  by  the  captain  abroad 
for  the  nccejfary  ufe  of  thejhip. 

Thus,  in  the  cafe  of  Evans  v.  Williams^  {0)  which  was  tried  be- 
fore Lord  Kenyofiy  at  Guildhall^  where  the  mafter  of  a  (hip  had  bor- 
rowed money  abroad  for  the  ufe  of  the  (hip.  His  Lordfliip  held 
that  the  lender  might  recover  tgainft  the  owners  the  money  laid 
out  upon  the  ihip  ;  and  this  opinion  was  afterwards  confirmed  by 
the  Court  of  Kin^s  Bench.  It  was  prored  at  the  trial  that  the 
mafter  could  not  obtain  money  on  the  fecurity  of  the  fliip  alone, 
which,  in  the  event  that  happened,  would  have  been  more  bene- 
iicial  to  the  owners,  becaufe  the  (hip  perifhed  on  the  voyase 
home. 

So,  in  the  cafe  oiCary  ▼.  Wbiti^  {p )  in  which  a  claim  was  made  upon 
the  owner  for  money  advanced  to  the  mafter  abroad^  in  the  courfe  of 
a  foreigA  voyage,  and  which  underwent  a  great  deal  of  difcufliony 
and  feems  worthy  of  particular  notice.  Sir  Humphrey  Jerwsy  who 
lived  at  DuUin^  being  fole  owner  of  a  (hip  lying  at  Brijhl^  under 
the  command  of  S.  Symonsy  and  originally  intended  to  be  freighted 
from  thence  to  Ireland^  being  difappointed  in  that  voyage,  and  in- 
formed by  Symons  that  a  freight  could  be  got  for  the  Wejl  Indies, 
if  he  approved  of  it,  wrote  to  Symons  to  accept  fuch  freight,  and  to 
t^ke  up  as  much  money  upon  bottomry  as  would  fit  p.tlt  the  (hip, 
and  provide  a  ftock  for  port-charges.  Symons  thereupon  entered 
into  a  charter,  party  with  Cary^  a  merchant,  ztBrj^ol,  for  the  hire 
of  the  (hip  for  a  voyage  to  the  Wefi  Indies^  and  back  to  Brj/Iot ; 
and  by  the  terms  of  the  charter-party  the  owner  was  to  pay  the 
feamen's  wages,  and  provide  all  ncccflarics  for  the  fhip;  but  5y- 
tnonSf  not  being  in  ca(h  for  this  purpofc,  horrowed  '200/.  upon 
bottomry  of  Cary^  and  alfo  obtained  a  letter  of  credit  from  him  to 
his  coirefpondents  in  Jamaica^  for  whatever  money  he  might  fur- 
ther want,  either  to  repair  the  (hip,  or  furnifh  her  with  provifions, 
or  to  pay  the  feamen's  wages.     The  (hip  proceeded  to  Jamaica^ 

.  {p)  SUt.  mft,  Trin.  T.   28  Ceo.  III.  j^Uott.  117. 
(/)  5  £ro»  P.  C,  325. oa,  ed.  /!bh<at.  li^. 
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and  diere  SfmMs,  the  maftcTi  by  virtue  of  Cary^s  letter  of  credit, 
took  up  feveral  fum«,  amounting  to  789/.  On  the  return  from 
yamaica  to  BAfiol  the  (hip  was  loR:.  Sir  Humphrey  Jirvis  refufed 
to  pay  Cary  the  785;/.  and  Cary  thereupon  fued  him  for  the  re- 
covery of  it  in  the  Court  of  Chancery^  in  Ireland^  aHeging  that  the 
money  was  expended  in  repairs  and  other  neceflary  purpofes ;  and 
he  dying  during  the  fuit,  the  proceedings  were  revived,  and  car« 
ried  on  againft  his  adminiftrators.  The  Lord  Chancellor  oilrtland^ 
aflifted  by  one  of  the  Chief  JuAices,  and  another  Judge,  at  dal 
decreed  that  Cary  Ihould  recover  fo  much  of  the  money  claimed, 
as,  upon  a  trial  at  law,  flisuld  be  found  to  have  been  thus  expend- 
ed \  but  the  caufe  was  afterwards  reheard,  and  the  Court  declared 
that  Cary  was  not  entitled  to  any  relief.  Upon  this  Cary  appealed 
to  the  Briti/b  Houfe  ofLerds^  before  whom  the  caufe  was  heard. 
On  behalf  of  Cary  it  w^  argued,  <<  That,  at  common-law,  what- 
<<  ever  is  done  by  a  fervant,  which,  is  for  the  benefit  of  his  maller« 
<(  and  within  the  truft  and  duty  of  his  place,  binds  the  mafter  as  if 
*'  done  by  himfelf  *,  and  in  a  voyage,  the  mader  of  a  (hip  is  the 
^  owner's  fervant,  whofe  duty  requires  him  to  provide  aecefiaries 
*<  for  the  (hip,  it.being  the  owner's  intereft  that  they  (hould  be 
.  ^<  provided  *,  fo  that  whatever  the  mafter  necefTaxily  takes  up 
«'  and  employs  for  that  purpofe,  the  owner  is  bound  to  pay  :  and 
*'  that  by  the  cuftom  of  merchants,  if  the  mafter  be  fupplied  with 
*<  neceflafies  for  the  (hip  by  the  order  or  credit  of  any  freighter, 
**  the  owner  is  liable  to  pay  fuch  freighter,  and  on  that  ground  it 
<'  is  cuftomary  for  freighters  to  furnifli  mafters  of  the  (hip»  they 
<<  take  to  freight  with  letters  of  credit  for  whatever  money,  they 
*<  may  happen  to  want  for  the  nece(rary  fervice  of  the  (hip/' 

On  the  other  fide  It  was  contended,  <<  That  it  would  be  of  a  moft 
*<  dangerous  confequence  for  the  mafter  of  a  (hip  to  charge  the 
**  perfon  or  eftate  of  his  owner  with  what  money  he  (hould  take 
^  up,  on  pretence  of  providing  for  the  (hip,  without  an  exprefs 
.  <<  power  or  authority  for  that  purpofe  \  for  that  the  law  of  mer- 
<<  chants  bad  never  carried  it  further  than^  to  invefi  the  mafter 
*<  with  a  power  of  mortgaging,  or  charging  the  (hip,  or  cargo^ 
«<  with  fuch  money  ;  that,  in  theprefent  cafe  the  money  could  not 
<<  be  laid  out  by  the  appellant  or  his  fa£lors,  upon  the  credit  of 
««  Sir  Humphrey  Jarvis^  not  only  becaufe  he  was  a  total .  ftranger 
«  to  theoYi  but  principally  becaufe  he  had,  for  two  years  before, 
<<  failed  in  his  ciicumftances,  and  loft  his  credit  \  nor  was  it  even 

<<  pretended 
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**  pretended  that  Sir  Humphrey  ever  gave  any  authority  to  the 
^<  mailer  to  take  up  money  otherwife  than  on  bottomry :  that  if 
^'  Sir  Humphnyh  perfon  or  edate  was  in  all  events  liable  to  mak« 
*^  good  this  789/.*  befides  the  200/.  advanced  on  the  bottomry 
^  bondy  and  which,  in  cafe  the  (hip  had  returned  fafe  to  Bri/hl^ 
*<  he  would  have  been  anfwerable  for,  he  muft  of  neccffity  have- 
<<  been  a  very  great  lofcr,  as  the  (hip  coft  at  firft  but  700/.,  and  her 
«*  freight  in  that  event  would  not  have  brought  above  600/. ;  and 
^  therefore,  if  Sir  Humpbnj  bimfelf  had  been  at  Jnmaica^  he 
<<  never  would  have  confentcd  to  take  up  money  for  preferving 
**  that  which  would  have  been  fo  much  to  his  lofs :  aod  that  the 
^  appellant's  intereft  in  the  (hip,  by  having  200/.  on  bottomry 
*'  at  a  large  intereft,  to  be  paid  on  her  return,  was  much  greater 
•<  than  Sir  Humpbny^  j  and  therefore  whatever  money  was  laid 
*^  out  in  Jamaica^  ought  to  be  con(idered  as  laid  out  on  the  ac« 
^  count  of  the  appellant,  but  yet  to  be  difcounted  out  of  the  Tnip 
«  and  freight,  fo  far  as  it  would  extend,  on  its  return."  The 
Houfe  of  Lords  thought  the  owner  perfonally  rcfpon(5ble,  if  the 
allegations  of  Cary^  as  to  the  neceiTity  of  the  expenditure,  were 
true  ;  and  direfted  a  trial  by  jury  in  the  Court  of  Common  Pleas, 
in  /r/&«rf,  to  afcertain  whether  any,  and  what  fums  of  money  were 
neceflarily  laid  out  by,  or  by  the  order  of,  Cary  for  the  payment  of 
teamen's  wages,  provifiohs,  or  otherwife  for  the  neceflary  repairs 
and  ufe  of  the  (hip  during  the  voyage ;  and  decreed  thofe  fums  to 
be  paid  to  Cary^  and  direded  the  Lord  Chancellor  of  Ireland  to 
order  the  neceflary  fteps  for  the  trial  of  the  caufc.  The  cvifc 
was  accordingly  tried  at  the  bar  of  the  Court  of  Common  Pleas  in 
/r/Aini,  and  the  jury  declared  by  their  verdi£l  that  nothing  had 
been  neceflarily  expended  for  thefc  purpofes  by,  or  by  the  order 
of,  Cary.  Cary  applied  to  the  Lord  Chancellor,  who  ordered  a  fe« 
cond  trial,  and  the  caufe  was  again  tried  at  the  bar  of  the  Court  of 
Common  Pleas  in  Irelandf  before  -another  jury,  who  gave  the 
fame  verdi^  \  and  the  liord  Chancellor  thereupon  difmiflcd  C/ir/a 
fuit,  with  cofts  from  the  time  of  the  judgment  of  the  Houfe  of 
Iiords.  Upon  this  Cary  again  appealed  to  the  Houfe  of  Lords  ; 
but  no  perfon  appearing  before  the  Houfe  to  fupport  his  appealj  al 
|he  day  appointed,  the  Houfe  difmiflcd  it  with  co(^. 


-i  a.<y 
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3.  Of  FreigbU   . 

The  contra£l  for  the  conveyance  of  merchandize  is,  in  its  na«' 
ttire,  an  entire  contract ;  and  unlefs  it  be  completely  performed 
by  the  delivery  of  the  goods  at  the  plate  of  deftination,  the  mer- 
chatit  willy  in  general,  derive  no  benefit  from  the  time  and  labour 
expended  in  a  partial  conveyance,  and,  confequently,  be  fubjcA  to 
no  payment  whatever,  although  the  fhip  may  have  been  hired  by 
the  month  or  week,  {q)  The  cafes  in  which  a  partial  payment 
may  be  claimed,  are  exceptions  to  the  general  rule,  founded  upon 
principles  of  equity  and  juftice,  as  applicable  to  particular  circum- 
ftanccs.  On  the  other  hand^^  an  interruption  of  the  regular  cowfe 
of  the  voyage  happening,  without  the  fault  of  the  owner,  does  not 
deprive  him  of  his  freight,  if  the  fliip  afterwards  proceed  with  the 
cargo  to  the  place  of  deftination,  as  in  the  cafe  of  capture  and  re- 
capture, (r)  In  fuch  a  cafe,  however,  there  will  be  a  deduAien 
for  falvage  :  and  if  the  fhip  were  hired  by  the  week  or  month,  it 
may  be  doubted  whether  the  merchant  be  chargeable  for  the  pe< 
riod  of  detention,  {s)  But  although  the  delivery  of  goods  at  the 
place  of  deftination  is,  in  general,  neceflary  to  entitle  the  owner 
to  the  freight,  yet  with  refpe£l  to  living  animals,  whether  men  or 
cattle,  which  may  frequently  die  during  the  voyage,  without  any 
fault  or  negledi  of  the  perfons  belonging  to  the  ihip,  it  is  faid,  (/) 
that  if  there  be  no  exprcfs  agreement  whether  the  freight  is  to  be 
paid  for  the  lading,  or  for  the  tranfporting  them,  freight  (hall  be 
paid  as  well  for  the  dead  as  for  the  living ;  if  the  agreement  be  to 
pay  freight  for  the  lading  them,  their  death  certainly  cannot  de- 
prive the  owners  of  thc!feight :  but  if  the  agreement  be  to  pay 
freight  for  fran/porting  them,  then  no  freight  is  due  for  thofe  diat 
die  on  the  voyage,  becaufe,  as  to  them,  tlie  contrail  is  not  per«> 
formed.  Thefe  diftinftions  are  found  in  the  civil  law,  and  adopt- 
ed by  all  the  writers  on  this  fubje£t.  (//)  In  this  country  it  is  alfo 
faid  (v)  to  be  not  unufual  to  pay  for  goods  fliippcd  for  the  Eafi 
or  Wtjl  Indies^  at  the  time  of  the  fhipment.  But  this  payment, 
although  commonly  called  freight,  is  not  (Iriclly  or  properly  fo 

{^)  Mhoti.  254.  (r)  3  Rob.  M.  Rfp.  iox.   i  Bos.  and  PuL  6$J. 

3  Bos.  and  Pul.  420.  431.  JihhotU  255.         (j)  3  Bos.  and  Pt/i.^o^. 
{()  Moiloy,  W.  2.  ch.  ^'fcfl.  8.  (7/)  Abbott.  256.         (v)  Ibid. 

denom'nated) 


j 
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denominated ;  that  word  denoting  the  price  rather  oJF  a£bual  car- 
riage, than  of  reeeiving  goods  in  order  to  be  carried :  and  there- 
fore, in  a  cafe  (w)  before  the  Court  of  Common  PUasy  the  Court, 
admitting  that  an  a£iion  might  be  brought  for  money  agreed  to  be 
paid  for  receiring  goods  on  (hip-board,  in  brder  to  be  tranfported, 
decided  that  fuch  money  could  not  be  fued  for  or  recovexed  bjr  the 

name  of  freight.  If  a  pregnant  woman  be  delivered  during  the 
voyage,  no  freight  is  due  for  the  infant,  (x) 

When  goods  are  fent  in  a  general  fhip,  the  amount  of  the 
Ireight  is  either  fettled  by  the  agreement  of  th^  parties,  or  by  the 
ufage  of  the  trade.  In  the  cafe  of  a  charter-party/' if  the  ftipulated 
payment  be  a  grofs  fum  for  an  entire  ihip,  or  an  entire  part  of  a 
ihip,  for  the  whole  voyage,  the  grofs  Inm  will  be  payable,  al- 
though the  merchant  have  not  fully  laden  the  ihip.  (y)  And  if  a 
cercain  fum  be  ftipulated  for  every  ton,  or  other  portion  of  the 
ihip's  capacity,  for  the  whole  voyage,  the  payment  mud  be  ac- 
cording to  the  number  of  tons,  &c.  which  the  ihip  is  proved 
ipapable  of  containing*  without  regard  to  the  quantity  a£tuaUy  put 
on  board  by  the  merchant,  (z)  On  the  other  hand,  if  the  mer- 
chant has  ftipulated  to  pay  a  certain  fum^rrca(k,or  balepfgoods^ 
the  payment  muft  be,  in  the  finl  place^  according  to  the  number 
of  the  caiks,  or  bales  ibipped  and  delivered  ;  and  if  he  has  further 
covenanted  to  f urniQi  a  complete  lading,  or  a  fpecific  number  of 
Caiks,  or  bales,  and  failed  to  do  fo,  he  muft  mal^e  good  ^he  lofs 
which  the  owners  have  fuftained  by  his  failure,  to  be  fettled,  ii^ 
cafe  of  difagreement,  by  a  jury,  who  will  talce  all  the  circuni- 
ftanpes  into  their  coniidcration.  (j)  Where  a  ihip  hired  to  go  be- 
yond fea,  to  fetch  home  a  cargo,  for  which  a  certain  rate  per  ton 
was  to  be  paid,  nothing  being  payable  for  the  outward  voyage, 
was  forced  (o  return  in  ballaft,  the  merchant's  fa£lor  having  nq 
goods  to  put  on  boar4j  the  Court  of  Chancery  decreed  payment  of 
Ihe  freight,  (i) 

If  an  entire  ihip  be  hired,  and  the  bijrthen  thereof  exprciTed  11^ 
the  charter-party,  and  the  merchant  covenant  to  pay  a  certain  fum 
for  every  tpn,  and  of  goods  which  he  (hall  lad^  on  board,  but  do 

iw)  Blakey  v-  Dtckfon.  2  Bos.  and  Pul  321.     . 
\»)  Molloy,  hi.  2.  £h.  4.  fea.  8.         (j)  Mboit  256.       (aj)  Ibid.  257. 
(a)  Abbott.  257.         {b)  Wcftlandv.  Robiafou,  <ri/ir J //i  2  Fern.  212. 
^h^^  257. 
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not  covenant  to  fuinifli  a  complete  lading,  the  owners  can  only  de- 
mand payment  for  th(:  quantity  of  goods  a£^ually  {liippe4*(c) 

The  owner  is  entitled  to  freight  on  goods  delivered  to  and  r«« 
ceived  by  the  merchant  at  the  place  of  deitination»  though  they 
happen  to  be  greatly  damaged  by  a  peril  of  the  fca ;  and  the  owner 
in  fuch  cafe  is  not  anfwerable  fqr  the  expence  incurried  in  ^ndca* 
Touring  to  remove  the  injury  occafioned  by  the  fait  water,  (jd) 

So,  in  the  cafe  of  Lutnvidge  v.  Grey^  (e)  the  merchant  was  held 

liable  to  pay  the  freight  of  tobacco,  faved  from  fliipwrecki  and 
accepted  by  him,  although  part  was  fq  much  datpaged  as  to  be  of 

np  yalue. 

It  appears  doubtful  whether  the  merchant,  in  the  cafes  juft  cited, 
w^^s  bound  to  receive  the  goods  thus  damaged,  or  whether  he  was 
not  at  liberty  to  abandon  them  when  brought  to  the  place  of  deftin- 
ation,  and  by  fo  doing  to  have  difcharged  himfelf  from  the 
freight.  It  is  obferved,  (/)  that,  upon  this  queftion,  different 
do£irines  and  opinions  have  prevailed,  and  there  is  no  judicial 
decifion  in  our  books  :  although  in  fome  cafes  between  the  mer- 
chant and  his  infurer  it  has  been  admitted  that  the  freight  was 
l^ayable,  notwithflanding  the  goods  were  fo  much  damaged  thai 
their  value  fell  ihort  of  its  amount.  But  it  is  neceflary  to  dif- 
tingui(h  the  caufes  frpm  whiph  the  deteriorati6n  may  have  pro- 
ceeded. If^  it  had  proceeded  frpm  the  fault  of  the  mafter  or 
mariners,  the  merchant  }s  entitled  to  receive  a  compenfation,  and, 
of  courfe^  he  is  not  anfwera)}le  for  the  freight,  except  by  way  of 
dpdu£tion  from  the  amount  of  the  cempenfation.  On  the  other 
hand,  if  It  have  proceeded  from  an  intrinGc  principle  of  decay 
naturally  inherept  in  the  commodity  itfelf,  whether  a£live  in  every 
IJtuation,  or  only  in  the  confinement  and  clofenefs  of  a  fhip,  the 
merchant  mult  bear  the  lofs,  and  pay  the  freight;  for  the  maftep 
and  owners  are  in  no  fault,  nor  does  their  contradl  contain  any 
infurance  or  warranty  againft  fuch  an  event. 


{c)  Lady  Jamei  v.  ^bft'fnJia  Ccmfany,  SU,  (li  Cuildftafff 
T'irm  17H9.     Coram  Lord  KenyBn,     jMolt,  2§'j, 


after  Mich^ 


(d)  Hotham  v  Eqft  India  Company ^  Doug,  aya. 
e)  Determined  in  the  Houfe  of  Lords ^  73  FeL  1733.    Videp90.  347. 
Abbott  zb^io  ijy    And  fee  tbefeverai  autboritiet  there  quoted. 
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In  our  Wiji  India  trade,  the  freight  of  (agar  aud  mokflets  is* 
f;iid,  (j)  to  be  regulated  by  the  weight  of  the  calks  at  the  port  of  de* 
liyery  here»  which,  in  fa£l,  is  in  every  inftanae  lefs  than  the  weight 
at  the  time  of  the  fluptnent;  and  therefore  the  lofs  of  freight* 
occafioned  by  the  leakage,  neceflarily  falls  upon  the  owners  of  the 
fliip  by  the  nature  of  the  contrail.  * 

If,  upon  an  agreement  between  the  owner  and  merchant,  dial 
the  (hip  (hall  fail  to  a  particular  port  abroad,  and  there  rcceiTC  and- 
load  a  full  and  complete  cargo  of  goods,  the  Ihip  fails,  and  arrtveSp 
and  is  ready  to  receive  her  «argo,  but  the  merchant  is  prevented 
from  loading  her  in  confcquence  of  a  prohibition  to  export  goods» 
the  owner,  notwithdnnding  fuch  prohibition,  is  entitled  to  the 
amount  of  the  freight. 

Thus,  in  the  cafe  of  Blight  and  others  v.  Pagt^  {i)*  which  wat 
an  a&ion  upon  a  memorandum  for  a  charter-party :  and  by  the 
memorandum  it  was  agreed  Wtween  the  plaintiffs,  who  were  own* 
ers  of  the  ihip  Fawuritiy  and  the  defendant,  that  the  fliip,  being 
tight,  &c.  (bould  with  all  convenient  fpeed  fail  and  proceed  to 
LifbaUf  or  fo  near  thereto  as  (he  could  fafely  get,  and  there  load, 
from  the  fadors  of  the  defendant,  a  full  and  complete  cargo  of 
iarlry,  in  bulk  not  exceeding  what  the  faid  ihip  could  reafonabiy 
ftow  and  carry  over  and  above  her  tackle,  &c.  i  and  being  fo  load* 
ed,  (hould  therewith  proceed  to  BerwUiy  or  fo  near  thereto  as  flic 
could  fafely  get,  and  deliver  the  fame,  on  being  paid  freight  at 
and  after  the  rate  of  8/.  6d*  per  quarter,  with  two  thirds  port 
charges,  and  pilotage  as  cuftbmaty,  (reftraints  of  princes  and  rulers 
during  the  faid  voyage  always  excepted,)  one  half  of  the  freight 
to  be  paid  on  unloading  ''.nd  right  delivery  of  the  cargo,  and  the 
remainder  in  two  months  following.  Thirty  running  days  to 
be  allowed  the  (aid  merchant,  if  the  {hip  was  not  fooner  dif« 
patched,  for  loading  the  faid  (hip  at  Liebau^  and  unloading  at  Ber^i 
wickf  aud  ten  days  OQ  demurrage,  over  s^nd  above  the  faid  laying 
days,  at  3A  per  day* 

The  Favourhi  failed  on  her  voyage,  and  proceeded  to  J^iebay\ 
but  immediately  on  her  aurrivai  in  the  roads  of  that  place,  the  cap^ 

I 

f/)  j9hhH.  %6g.  {h)  Sittings  at  Gaildkall  afUr  Mkb.  T-  l^^U 

•Oram  2i«r^  AimyM,  iMin^  Botf  tmd  Pml^  395 •  n^m. 
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tain  was  informed  by  the  fadors  of  the  defendant}  that  the  Ruffian 
Government  had.  prohibited  the  exportation  of  barley^  and  that  it 
was  therefore  out  of  their  power  to  furniih  the  intended  cargo. 
The  captain)  however,  entered  the  port  of  LubaUf  and  after  con- 
tinuing there  forty-nine  days,  returned  in  ballaft  to  Berwick. 

The  a£3:ion  was  brought  to  recover  459/.  for  freight,  ^7/.  i8/« 
for  charges,  and  30/.  for  ten  days  demurrage/ 

In  fupport  of  the  a£lion  it  Was  argued,  by  the  plaintiff's  couhfel^ 
that  the  exception  of  the  reftraints  of  rulers  and  princes  was  only 
applicable  to  the  ownersi  and  did  not  therefore  excufe  the  fiiip- 
pers. 

For  the  defendant  it  was  urged,  ift,  th^t  the  exception  was 
applicable  both  to  owners  and  fhippers :  and  ad,  that  as  the. pro* 
hibition  of  the  Ruffian  Government  equally  prevented  the  captain 
from  failing  with  the  cargo,  as  the  fiiippers  from  loading  it  on 
board)  the  averment  in  the  declaration  that  the  plaintiffs  were 
ready  to  pecform  their  part  of  the  contrad,  was  not  true ;  and* 
3dly,  that  there  was  no  pretence  for  demanding  demurrage,  (ince 
it  was  the  fault  oi  the  captain  himfelf  to  remain  at  Liebau  after 
the  notice  which  he  had  received. 

Lord  Kenyoftf  Ch.  J.  faid,  <<  I  am  decidedly  againft  the  de- 
fendant upon  the  point  of  lAw.  It  is  faid  in  Co.  Litt.  209.  that 
if  a  man  be  bound  in  an  obligation  to  A,  conditioned  to  enfeoff 
B.,  a  ftranger,  and  B.  refufe,  the  obligation  is  forfeited  }  for  the 
obligor  has  taken  upon  him  to  make  the  feoffment  The  reafon 
of  this  is  clear  :  if  a  man  undertakes  what  he  cannot  perform,  he 
ihall  anfwer  for  it  to  the  perfon  with  whom  he  undertakes.  I  am 
always  defirous  to  apply  the  fettled  principles  of  the. law  to  the 
regulation  of  commercial  dealings.  With  refpcft  to  the  charge 
for  demurrage,  as  it  appears  that  notice  was  given  before  the 
captain  entered  the  port  that  the  faflor  could  not  furni(h  a  cargo, 
there  is  no  pretence  for  making  the  plaintiffs  liable.'- 

A  vetdift  was  accordingly  entered  for  the  plaintiffs  for  486/.  i8x, 
for  the  freight  and  charges  only. 

But,  if  a  Britijb  merchant  charter  a  Swedijb  fliip,  on  a  voyage 

to  St\  Michael%  for  a  cargo  gf  fruit,  and  the  charter-party  contain 
the  ufual  exception  againft  the  reftraint  of  princes,  and  the  Qiip 
be  prevented  from  reaching  5/.  MicbaeFi  within  the  fruit  (eafon, 
by  2tn  embargo  laid  on  Swedj/b  velTcls  by  the  Britj/b  Government, 
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the  SweJi/b  owner  cannot,  by  proceeding  on  the  voyage  after  the 
embargo  is  taken  off,  entitle  Umfelf  to  recover  the  freight  againit 
the  Briti/b  merchant.  (/) 

1.  Of  the  Apportionmefit  of  Freight. '\  An  apportionment  of  freight 
18  ufually  made  in  two  inftances,^^,  when  the  (hip  has  perforin* 
ed  the  whole  voyage,  but>  has  brought  a  part  only  of  the  roer» 
chant's  goods  in  fafety  to  the  place  of  (ifeftination :  znd,  fecandlf^ 
when  the  fliiphas  not  performed  the  whole  voyage,  but  the  matter 
has  delivered  the  goods  to  the  merchant  at  a  place  ihort  of  the 
port  of  deftination*  {k) 

When  the  (hip,  by  reafon  of  aYiy  difafter,  goes  into  a  port  ihort 
of  the  place  of  deftination,  and  is  unable  to  profecute  and  complete 
the  voyage,  the  mafter  may,  if  he  will  and  can  do  fo,  hire  another 
ihip  to  convey  the  goods,  and  fo  entitle  himfelf  to  his  whole 
freight :  but  if  he  is  unable,  or  if  he  declines  to  do  this,  and  the 
goods  are  there  received  by  the  merchant,  tne  general  rule  of  tha 
maritime  law  is,  that  freight  {hall  be  paid  according  tQ. the  pro- 
portion of  the  voyage  performed, /r^  raid  Hinetis  peraBi.  (/) 

In  the  cafe  of  Lutwidge  v.  Grey^  (m)  it  appeared  that  LutwiJgff 
the  owner  df  a  (hip  called  the  Wharton^  of  Whiubaven^  let  his  fliip 
by  a  charter-party  to  Arthibald  Grey,  and  others,  merchants  at 
G/afgow,  for  a  voyage  from  Glafgow  to  Maryland  or  Firgima,  and 
back  from  th'ence  to  Glafgow,  and  was  to  receive  freight  from 
them  for  the  homeward  cargo  only,  at  the  rate  of  8/.  12s.  per"  ton 
of  tobacco,  computing  four  hoglheads  to  the  ton  ;  one  half  to  be 
paid  immediately  after  the  ihip's  difcharge  at  Glafgow,  and  the 
other  half  within  fix  months  after  fuch  difcharge.  The  (hip 
failed  to  Virginia,  and  there  delivered  her  outward  cargo,  and 
took  onboard,  from  the  merchant's  faflor,  a  cargo  of  tobacco, 
confiding  of  ]  99  hog(hcads,  part  of  which  was  their  property  \ 
the  refidue  belonged  to  other  perfons,  and  was  put  on  board  by  the 
fa£lor  to  complete  the  lading,  in  purfuance  of  direfbions  given 
to  him  for  that  purpofe  by  his  principals,  in  cafe  the  outward 
cargo  (hould  not  enable  him  to  purchafe  a  full  lading  on  their 

(1)  Touteng  andMnolher  v.  Hubbard,  5  Bos >  and  PuL  291. 

{k)  Mhott.  274.  {I)  II'hI   276.  im)  Determnedin  thtHtmfk 

g/"  Lords,  23^  Fth.  1733.  yU'bctL  280.  This  cafe  is  alfo  cited  in  Luke 
V-  Lydc,  2  Bur.  8t{2.  asid  i  £L  Rep*  190. 

account. 
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account.  Grej  and  Co.  infured  their  part  of  the  cargo  \i^ith  per* 
fons  living  at  BriJiol\  the  other  part  was  not  infured.  On  the 
return  homeward,  the  ihip  was  unfortunately  caft  away  at  T<mgb^. 
mll^  in  Ireland^  which  is  >vithin  a  very  (hort  diftance  of  Glafgov)^ 
and  part  of  the  cargo,  to  the  amount  of  163  hogiheads,  was  faved 
by  the  afliftance  of  the  officers  of  the  cuftoms  at  TtoughaU^  and 
depoCted  in  the  cttftom-houfe  there.  Lutnvldgiy.^t  owner,  as  foon 
as  be  knew  of  the  misfortune,  informed  Grey  and  Co.  of  it,  and 
told  them  he  ibould  provide  another  (hip  to  tranfport  the  tobacco 
which  was  faved.  Grtj  and  Co.  abandoned  their  part  of  the  car- 
go to  their  infurers,  and  indorfed  over  the  bills  of  lading  to  them. 
X'Utfuidge  provided  another  {hip  at  Toughall^  but  the  infurers  took 
the  part  of  the  cargo  abandoned  to  them,  and  conveyed  it  to  Brif" 
id.  The  agent  of  the  proprietors  of  the  other  part  of  the  cargo 
was  willing  to  have  laded  it  on  board  the  fhip  thus  provided,  if 
the  mailer  thereof  would  fign  bills  of  lading  to  deliver  it  at  Glap 
P9fut  in  conformity  with  the  original  charter- party ;  but  the  n:af- 
ter  refuted  to  give  fuch  bills  of  lading,  or  to  oblige  himfelf  to  de-* 
liver  it  at  Glafg^Wj  offering  only  to  give  receipts,  obliging  himfelf 
to  deliver  it  in  Great  Britain. .  And  the  agent  fufpcfling  that  lie 
meant  to  take  it  to  Whitibaveny  and  not  to  Glafgow,  refufed  to  de- 
liver it  to  him  upon  thofe  terms,  and  fent  it  by  another  veffcl  to 
Glafg9Wy  where  feveral  hogiheads  were  found  fo  much  damaged, 
that  they  were  not  entered  at  the  cuftom-houfe,  but  burned  at  the 
king%  fcales  there.  Lutvfidge  brought  an  a£lion  againit  Grey  and 
others,  for  bis  freight  according  to  the  charter-party,  in  the  Court 
of  jfdmiralty  in  Scotland.  On  their  part  it  was  infifted  that  the 
contra£l  of  affreightment  was  diffolved  by  the  ihipwreck,  and 
that  there  remained  only  a  demand  in  equity  for  freight }  that  the 
djeniand  could  not  be  made  agalnit  them,  who  had  not  taken  the 
'  goods  into,  their  poffci&on,  but  muft  be  made  for  part  againft 
the  infurers  at  Bri/lol^  and  for  the  reiidue  againd  the  proprietors  of 
that  reCdue  :  that  this  demand  could  only  be  in  proportion  to  th^ 
▼alue  of  the  goods  faved,  after  dedudion  of  falvage  and  charges  ; 
and  that  at  all  events  it  could  only  be  for  the  proportion  of  the 
voyage  to  Y^ngball^  becaufe  the  mafter  of  the  ihip  refufed  to  iiga 
bills  of  lading,  and  engage  to  deliver  the  tobacco  at  Glafgow.  The 
Judge  of  the  Court  of  Admiralty  decreed,  that  the  full  freight  was 
due  from  Grey  and  Co.  for  the  part  of  the  cargo  faved,  but  none 
for  the  part  loft,  and  that  the  full  freight  was  due^  although  the 

goods  were  not  carried  to  Gla/gow,  becaufe  Lutwidge  had  another 

ihip 
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'  fiiip  ready  to  tranfport  them  thither,  and  there  was  no  occafion  for 
any  new  bills  of  lading,  while  the  former  bills  of  lading  fubfided. 
From  this  jddgment  Grey  and  Co.  appealed, to  the  Lvrds  ofSeffioH 
in  Scotlandy  who,  by  their  interlocutor  decreed,  "  That  the  coii^ 
**  tradi  df  affreightment  was  difiblved  by  the  total  lofs  of  the 
<<  fhip,  albeit  fome  of  the  (hipwreck  goods  were  faved  out  of  the 
**  (hipwreck ;  and  found  that  the  freighteri  indorGng  the  bills  of 
<<  lading  to  the  iafurers  did  not  fubje£l  the  freighters  to  any 
<<  freight  for  the  goods  recovei ed  by  the  tnfurers,  but  found  the 
<•  merchants  liable  to  the  freight  pro  raid  itineris  of  fach  of  the 
*<  goods  as  were  brought  to  G/dJgow,  notwitibflanding  fome  of  the 
^  tobacco  was  found  damnified,  and  burned  there.'*  This  de» 
cree,  or  interlocutor,  was,  upon  the  petitioti  of  XsUttgUge,  re- 
viewed by  the  Lords  of  the  Seffion,  but  affirmed  by  them. 
Hereupon  Lutwidge  appealed  to  the  higheft  tribunal  of  the 
country.  The  Brtttjb  Houfi  pfL^rds:  the  Houfe  of  Lords  <<  Re- 
**  Terfed  the  decree  or  interbcuior  of  the  Lords  of  SeiEon,  com- 
*<  plained  of  by  the  appellant,  and  the  affirmance  of  that  inter* 
**  locutor :  and  declared,  that  the  refpondents,  Grey  and  others, 
«  were  liable  for  the  full  freight  of  fuch  of  the  goods  as  were 
^  given  up  to  the  infurers,  and  for  the  freight  prd  tatd  itineris  of 
<>  fuch  of  the  goods  as  were  brought  to  G/a/gcwt  notwithftand- 
<<  ing  fome  of  the  tobacco  were  found  damnified,  and  bumeil 
«  there." 

ft 

So,  in  the  cafe  of  Luh  and  another  v.  Lyde  (n)  which  was  an 
action  of  ajfumpjit  [p)  for  the  freight  of  goods  carried  in  the  plain- 
tifPs  (hip  by  fea,  without  mentioning  from  or  to  what  place.  The 
fa£is  of  the  cafe  were  thefe :  Lyde  (hipped  a  cargo  of  1501  quin- 
tais  of  fiih,  at  Newfoundland^  on  board  the  (hip  Sarah,  belonging  ro 
Luh  and  others,  to  be  carried  to  Lj/bon  :  the  freight  was  to  be  It 
the  rate  of  twojbillings  per  quintal.  The  price  of  the  cargo  at 
Newfoundland  was  tenjbillings  andfxpence  per  quintal.  Luli  and . 
others  alfo  had  on  board  a  quantity  of  fi(h,  their  own  property. 
The  (hip  fet  fail  on  the  a7th  of  November  1756,  and  having  pro- 
ceeded feventeen  days  on  Ker  voyage,  was  taken  on  the  14th  of  De^ 
csmber  by  a  French  (hip,  within  four  days  fail  of  Li/bon,  but  retaken 

(n)  2  Burr  882.     i  Bl  Rep.  190.     S.  C.     Jbbott.  %%^.         {0)  They 
form  of  oQion,  though  ml  tnentiomd  in  the  report,  i/  a/certained  to  be  m  here 
mentioaed.     Vide  ^hott,  290* 

*.  on 
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on  the  17th  of  December  by  an  Englijb'  pritateer,  and-brougfat,  dn 
the  29th,  into  the  port  of  Biddeford^  in  Dewnjhire.  The  French 
ihip  took  out  the  matter  and  all  the  crew^  except  one  man  and  a 
-boy.  Lyde  took  his  goods  of  the  recaptors,  and  fzid  fiueJbiUingj 
per  quintal  falvage,  the  value  of  the  fifh  being  then  eftiniated  at 
ten  fliillings  per  quintal.  T|ie  fifh  could  not  be  fold  at  all  at 
Biddefordy  nor  at  any*  other  port  in  England^  for  more  than  ten 
Ihillings  per  quintal,  clear  of  charges  and  expences ;  and  it  was 
fuppofed  by  every  perfon  that  the  fiih  would  be  difpofed  of  to  the 
greateft  advantage  at  Bilha  in  Spain^  to  which  place  'Lyde  fent  it 
without  delay ;  but  jffetched  there  only  five  {hillings  and  fizpence 
per  quintal,  clear  of  freight  and  expences,  being  little  more  than 
one  third  of  the  prime  coft  and  falvage.  The  freight  from  Bidde-- 
ford  to  Li/bon  was  higher  than  from  Newfiundland  to  Lj/hon.  The 
owners,  Luke  and  others,  abandoned  the  (hip  to  their  infurers,  and 
never  oficred  to  convey  die  goods  to  Lj/ion,  nor  were  ever  required 
to  do  fo  by  Lyde  the  merchant.  The  Court  decided,  that  the 
plaintiffs  ihould  recover  freight,  as  for  half  the  quantity  of  the 
cargo  {hipped,  confidering  the  other  half  to  be  abfolutely  lofl  hj 
the^expence  of  falvage,  and  in  the  proportion  of  yh;^//^  days, 
during  which  the  Oiip  had  proceeded  on  the  voyage,  to  twtnty'^nc 
days,  within  which  the  voyage  would  have  been  completed,  if  the 
jcapture  had  not  happefied,  that  is,  60L  14/.  being  ^  of  75/.,  the 
half  of  150/.  And  Lord  Mansfield  faid,  «  If  a  freighted  ihip 
becomes  accidentally  difabled^n  its  voyage,  without  the  fault  of 
the  matter,  the  matter  has  his  option  of  two  things :  either  to  refit 
it,  (if  that  can  be  done  within  convenient  time,)  or  to  hire  another 
fliip  to  carry  the  goods  to  the  port  of  delivery.  If  the  merchant 
difagrees  to  this,  and  will  not  let  him  do  fo,  the  matter  will  be  en- 
titled to  the  whole  freight  of  the  full  voyage;  an4  fo  it  was  de- 
termined in  the  Houfe  of  Lords,  in  the  cafe  Lutwidge  againft 
Grey.  As  tOtthe  value  of  the  goods,  it  is  nothing  to  the  matter  of 
the  fhip  whether  the  goods  are  fpoiled  or  not,  provided  the 
-freighter  takes  them  :  it  is  enough  if  the  matter  has  canried  them  ; 
for  by  doing  fo  he  has  earned  his  freight ;  and  the  merchant  fhall 
.  be  obliged  to  take  all  that  are  faved,  or  none :  he  fhall  not  take 
fome  and  abandon  the  rett,  and  fo  pick  and  chufe  what  he  Hke^j 
taking  that  which  is  not  damaged,  and  leaving  that  which  is  fpoiled 
or  damaged.  If  he  abandons  all,  he  is  excufed  freight  rand  he  may 
abandon  aU,  though  they  are  not  all  loft.  (I  call  the  freighter  the 
merchant,  and  the  other  the  matter,  for  the  clearer  dittin£liou.) 

Now 


Cixap.VII.]  Seamen  tf  Merchant  Ships.  351 

Now  here  b  a  capture  without  any  fault  of  the  mafttfr«  and  thea 
a  recapture }  the  merchant  does  not  abandon,  but  takes  the  goodt^ 
^  and  does  not  require  the  mafter  to  carry  them  (o  Lijbon^  the  port 
of  delivery.  Indeed,  the  mafter  could  not  carry  them  in  the  fame 
fhlp,  for  it  was  difabled,  and  was  itfelf  abandoned  to  the  infurera 
of  it  i  and  he  would  not  dcfire  to  find  another,  becaufe  tho 
freight  was  higher  from  Biddeford  to  Li/bon  dian  from  Netv* 
faundland  to  Lijbon.  .  There  can  be  no  doubt  but  that  fomo 
freight  is  due;  for  the  goods  were  not  abandoned, by  the f reighter^ 
but  received  by  him  of  the.  re«captor.  The  queftion  will  be» 
What  freight  ?  The  anfwcr  is,  a  rateable  freight ;  L  e.  pr0  ratd 
kinerism 

'<  If  the  mafter  has  his  ele£lion  to  provide  another  fliip  to  carry 

the  goods  to  the  port  of  delivery,  and  the  merchant  does  not  even 

defire  him  to  do  fo,  the  mafter  is  ftill  entitled  to  a  proportion  pr^ 

rat&y  of  the  former  part  of  the  voyage.     I  take  the  proportion  of 

the  falvage  here  to  be  half  of  the  whole  cargo  upon  the  ftate  of  the 

cafe,  as  here  agreed  upon  :  and  it  is  reafonable  that  the  half  here 

paid  to  the  re-captor  (hould  be  confidered  as  loft.  For  the  re-captor 

was  not  obliged  to  agree  to  a  valuation,  but  he  might  have  had  the 

goods  aSually  fold,  if  he  had  fd  pleafed,  and  taken  half  the  pro« 

ducc ;  and  therefore  the  half  of  them  arc  as  much  loft,  as  if  they 

remained  in  the  enemy's  hands.    So  that  half  of  the  goods  muft 

be  confidered  as  loft,  and  half  as  faved.     Here  the  mafter  had 

Qomt  fevenieen  days  of  his  voyage,  and  was  within  four  days  of  the 

deftincd  port  when  the  accident  happened.    Therefore  he  ought 

to  be  paid  his  freight  for  4^  parts  of  the  full  voyage,  for  that  half 

of  the  cargo  which  was  faved.'* 

His  Lordfliip,  after  citing*  moft  of  the  authorities  on  this  fubjcft, 

concluded  thus  :  It  is  quite  immaterial  what  the  merchant  made 

of  the  goods  afterwards ;  for  the  mafter  hath  nothing  at  all  to  do 

with  the  goodnefs  or  badnefs  of  the  market ;  nor  indeed  can  that 

be  properly  known  till  after  the  freight  is  paid ;  for  the  mafler  is 

not  boynd  to  deliver  the  goods  tiH  after  he  is  paid  his  freight.     No 

fort  of  notice  was  taken  of  that  matter  in  the  cafe  of  LutwiJge 

and  Grey^  in  the  Houfe  of  Lords ;  and  yet  there  the  tobacco  was 

damaged  very  greatly,  even  fo  much  that  a  great  part  of  it  was  at 

the  fcalcs  at  GAj^ow.*' 

.    So> 


ji5ft  Of  Owners  J  Majtin^  iihd  [Part  II« 

809  in  the  cafe  of  Baillie  r.  MmdigHanit  \p)  wtiere  it  ap« 
peared  that  a  (hip  failed  with  goods  from  Nev'u  for  Briftol,  but  on 
the  Toyaye  was  taken,  and  carried  into  Francis  and  condemned 
there.  On  appeal,  the  fentence  of  condemnation  was  rerer&d, 
and  reftittttion  awarded,  but  before  that  time  the  (hip  and  cargo 
were  (old.  The  merchants  receired  the  price  of  the  goods,  aud 
paid  freight  to  the  mafter  pro  raid  itineris :  and  haring  caufed 
the  goods  to  be  infured  before  the  commencement  of  the  voyage^ 
brought  an  adbn  againft  the  infurers  to  tecorer  from  them  the 
freight  fo  paid  to  the  mafter.  The  court  held,  that  this  payment 
could  not  be  recovered  upon  this  infurance.  But  Lord  Manf- 
Jlitd  faid,  "  As  between  the  owners  of  the  (hip  and  cargo  in  cafe  of 
a  total  lo(s,  no  freight  is  due  \  but  as  between  them  no  lofs  is  total, 
where  part  of  the  property  is  faved,  and  the  merchant  takes  it  to 
his  own  ufe.  In  this  cafe  the  value  of  the  goods  was  reftored  in 
money,  .whic^^  is  the  fiime  as  the  goods,  and  tbcrefore  freight  was 
certmnlj  dm  pro  raid  itinerh.^  "*" 

*  ^ 

Cut,  in  the  cafe  of  a  ^edi/b  (hip,  (q)  which,  being  chartered 
to  go  from  Plymouth  to  Radjhw^  (a  vtry  fmall  diftance,)  there  to 
take  a  cargo  of  pilchards  for  Fenice^  failed  to  Radfionv^  and  took 
in  the  cargOy  and  proceeded  a  few  days  on  the  voyage ;  but,  meet- 
ing with  bad  weather,  and  becoming  leaky,  returned  to  Falmouth^ 
and  was  there  (topped  by  an  embargo  impofed  on  the  veflels  of 
Sweden^  in  confequence  whereof  the  cargo  was  taken  out  and 
reftored  to  the  merchants,  who  were  Britj/b  fubjefis ;  the  learned 
Judge  of  the  Court  of  Admiralty  decreed,  that  no  freight  was 
due,  but  held  that  if  fany  ezpences  had  been  incurred  by  the  (hip 
on  account  of  the  cargo^  they  muft  be  paid. 

In  the  cafe  of  Cook  v,  JenningSf  (r)  which  was  an  a£lion  of  co^ 
venant  on  a  charter-party  of  afFreightment  dated  2d  of  Auguf^ 
I79<,  by  which  the  plaintiff  let  his  (hip,  the  Refdution^  to  the 
defendant  to  freight,  from  Liverpool  to  Wyburgh^  and  back  to 
Liverpool^  and  agreed  that  the  mafter  (hould  take  on  board  a  cargo of^ 
fait  to  iVjburgh^  and  after  delivering  the  fame  there,  (hould  take  on 
board  there  a  cargo  of  deals  \  in  confideration  of  which  the  de* 

.  (/)  Fori  on  Infurance^  ChaA.%.i  Ahhott,  aRB.  ^    ISLX^^  Coiathggem 
tdening^   I  Rob,  Ad.  Rep.  lifMdf  alfi  Abbott.  189.  ^C^T IfM^  >  ) 
(r)  7  TVm  Rep.  381.  ^^  f  / 
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fiXidaM  agreed  to  pay  to  the  plaintitf;  ««ih  ipiill  for  the  freight  and 
«^  Vmoi  the  fliip  for  the  faid  Tojrage,  at  and  after  the  rate  of  7A 
*^^fer  Randard  hundred'  for  deals  delivered  at  Liverpool,  Sec.  the 
«*  freight  to  be  paid  one-fouith  in  calhonhcr  arrival,  and  the 
•*  remainder  by.  an  acceptance  on  London  at  four  months'  date.** 
Tlic  pTaintiff  iirtuppoft W  his  adion  alledged,  that  the  Ihip,  after 
carrying  the  cargo  of  fait  to  Wyburgi,  took  on  board  there  a  car- 
go of  dealSf  &c.  and  proceeded  on  her  voyage  for  and  towards 
Liverpool^  &c«  %  and  whilft  the  fliip  was  fo  proceeding,  and  after 
fte  had  performed  a  great  part  of  her  voyage,  but  before  her  arri* 
val  at  Liverpool,  the  fliip  was,  by  the  force  and  violence  of  the 
mids  and  waves,  wrecked  and  caft  upon  the  fliore,  and  thcKby 
became  incapable  of  proceeding  /any  further  on  the  voyage,  br 
reafon  whereof  it  became  neceflary  to  ^  put  the  cargo  of  deals  00 
ihore  for  the  prefervation  thereof  i  «  which  faid  cargo  fo  unladed 
^  the  defendant  accepted  and  received  into  his  hands  and  poflef- 
M  fioo,   and   fold    and  difpofed  of  the  fame  to  his  own  ufe 
«  whereby  he  became  liabre  to  pay  to  the  plaintiff  a  proportion. 
^  able  part  of  the  faid  freight  and  hire  of  the  fliip  for  the  carriage 
**  of  the  (aid '  cargo  of  deals,  for  fuch  part  of  the  voyage  froin 
w  JFyhfrgb  to  Liverpool  as  the  fliip  performed  ;"   whi^:h  propor**  • 
tionabk  part  Amounted  to  the  Turn  of  8qo/.  i  and  for  the  recoverr 
«f  that  fttm  the  adion  was  brough^.^^ic    ^^   . 

Thefe  fa£l8  were  admitted  to  be  true,  and  it  was  admitted  chat 

00  part  of  the  cargo  was  conveyed  to  Liverpool.    The  plaintiff  did 

ootpntend  that  he  had  aSetcd  to  convey  thf  dbals'  thitboTj  nor 

did  the  defendant  aflert  that  he  had  required  him  to  do  fo^    Th* 

Court  oC  JCf«f//  Benci  decided,  that  the  plainiff  could  recover 

ootbiag  in  die  prefent  ai^ioQ*    liord  K^nyon^  Ch.  J.  faid,  v  We 

ire  cidled  upon  to  dfxide  in  this  a^ion  aceording  to  the  rules  of 

Jaw»  on  A  oontra^i  between  thefe  parties,  which  w^s  nude  in  the 

moft  fokmn  manner  by  a  deed  under  feal  ^  though,  indeed,  I  do 

not  kndw  that  it  would  have  made  any  difference,  if  th^  ^ueftiot» 

had  aiifica  on  a  precife  formal  concrad  not  under  feal.    By  thck 

terms  of  this  agreement  the  defendaiit  engaged  .to  pay  fq  much  oi|. 

delivery  of  the  goods  at  Liverpool,  one-fourth  in  cafli  on  her  arri* 

tai,  and  the  remainder  by  an  acceptance  at  four  months ;  but  the 

gsods  never  arrived  ;  then  at  what  time  were  thofe  bills  to  be 

dated  i    We  do  not  fit  here  to  make,  but  to  enforce  contrails : 

;uid  the  queftioo  .put  to  us  is,  -whether-  the  freight  is  to  be  paid 

ioder  this  contradi  though  the  fiitp  never  arrived,  but  was  Ipft 
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bcfofe  her  urifal  at  £  Jwr;^  r  Upon  which  I  OQaocbii||nf 
mind  to  dottbl.  The  cafeof  Luh  r.  Ljde^  b  rery  dttUi^puftiUe 
fjrom  the  prefent,  that  being  the  cafe  of  %gmtral  t^mffkht 
the  fktight  of  goodly  iir  which  Lord  M^msfM  ftafeea  die  aiiiot 
law  on  this  fubjeA.  But  what  has  diecafeofanimpfiedcon* 
tra£l  to  do  wicll  an  exprefii  contraA  /  Laid  Ghlf  bfif  ^tfn^ 
fumfacH  ctjart  tMcitum*  Here  die  pardea  aie  bound  bf  a  pre- 
cife  agreement.  Then  it  is  ftiggeftedi  that  we  ought  not  to  gire 
efieft  to  this  oontradi  becaafe  it  is  unreafonable :  but  we  ase  to 
decide  according  to  the  contraA  of  the  parties  \  and  the  hw  (ajs^ 
that  if  A.corenant  toenfcoff  B.  A.  is  not  releafed fiMi  his cove- 
Hantf  though  B.  will  not  accept  livery  of  feifen«  nnlefs  die  aft  bt , 
fruftratcd  bf  the  aft  of  the  covenantee.  It  is  not  neceiBirjr  now 
to  determine  whether  or  not  the  plaintiff  might  not  have  brou^ 
an  aftion  ^afun^i  It  will  be  dmeenongfa  to  dedde  that  afc 
whenever  the  qodflion  arifes.  But  here  the  queftion  is»  triKther 
or  not' he  can  enforce  payment  of  the  money  under  this  oootraft^ 
not  having  carried  the  goods  to  Lhirpool,  and  the  defendant  bar* 
ing  only  undertaken  to  pay  on  their  delivery  at  LSverpooii  in 
anftrer  to  this  aAion  the  defendant  has  a  right  to  fay,  nonUfw 

*  The  other  Judges  concurred  in  the  fame  optnlon';  Mr.  Juftict 
Gfffe  cited  the  cale  of  Srii^  t.  C^wpn,  (/)  as  a  di^.audiority 

againft  die  plaintiff. 

jLniwMMf,  J.  iatd :  « I  agree  with  the  pUmtif  s  counfal»  thst 
whether  the  contraft  be  by  parol  or  under  feal,  the  operation  o( 
die  law  on  it  is/equally  the  fame.  When  a  fliip  is  driven  onfliorey 
h  is  the  dnty  of  die  mafter  either  to  repair  his  fliip  or  lo  procuie 
another  i  and  having  performed  the  voyage^  he  is  then  cntided 
to  hislKight:  but  he  is  not  entitled  to  the  whole  £reigh^  unkfii 
he  perform  the  whole  wya^»  except  in  cales  where  the  owner 
•f  the  go6ds  prevents  him;  mr  it  hi  mtiiUd  ft^  raiM  mnhfi 
9mder  m  mtu  .^rtewtt/a.  Perhaps  A€  fubfequent  tecd|iK  of  diefo 
goods  by  the  defendant  might  have  been  evidence  of  sTifewcon* 
traft  between  the  parties  :  but  here  the  plaintiff  has  refettcd  to 
the  original  agreementf  under  which  the  defendant  only  engaged 
an  pay  in  the  event  of  the  fliip^s  arrival  at  Lhnf0$l.    That  event 

(#}  I  Snmil,  at.  StiififJUim,  894. 
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Asdic  ri^t  to  firdght  does  not  commence  until  the  AipBao 
broken  gfonnd  and  begun  the  voyage*  no  partial  payment  ci|n  be 
daimed  for  gooda  laden  on  board,  if  even  without  d»e  iaultoltht 
matter,  the  fliip  !•  prcfcated  from  aAoaOjr  iecting'  fonb  on  the 
Toyage. 

Tims,  in  the  eafe  of  CurBt^  r.  L^fg^  (r)  frbere  a  Ib^  which 
took  on  board  a  cargo  in  Sat  Rimr  in  Jmmma^  at  a  ftry  great 
expence  to  the  owners  (who  by  the  ufage  of  the  ITjlf  AAi  tradn 
fetdi  die  cargoes  from  the  fhore  at  /Arir  expence,)  aAuallf  cleared 
oot  for  the  yopp»  1>nt  while  waiting  far  convoy,  was  c«t  mil 
of  ihk  river  by  two  Frmct  privateers,  and  bring  aftsfoaids  ie« 
tdEcn  was  carried  into  Port  ReyJp  where  die  cargo  was  feldmfder 
in  Older  9f  die  Court  of  .^fenrnftjr,  and  d>e  proceeds^diesuo^  #irii 
the  dcdtt£Bon  of  fidvage,  paid  to  die  mcfdiants.  Ikwas  ^scided 
that>othhi|Soould  be  cfadmed  of  the  merchants,  ahhmgh  each  ^ 

Ac  Judges  expre&ly  veoogniaBed  the  rule  of  the  marine  law  as  to  this 
apportionment  of  fkeight/rs  rmi  itintrUi  the  Court  holding,  d|«l 
in  this  cafe  diere  had  been  no  commencement  of  die  voyage)  a|Ml 
dicrcibic  no  fteight  could  be  due  I  and  that  as  the  frsi^wasbf 
die  coigraft  die  only  remuneration  of  all  the  fervices  perfoisoKd 
ky  the  owners,  they  were  not  eUtided  to  any  rcoampence  for  the 
uspence  of  taUng  die  goods  on  board. 

It  is  obferved,  (v)  that  it  often  happens  that  u  flup  {shared  by 
a  diarter-party  10  faiiftom  one  port  to  anodier,  and  from  thenct 
back  to  die  fiift,  as  for  inftance,  from  Zsod^  to  X^gdirn,  and  ^^ 
Ikom  dience  to  Xm&o,  at  a  oertam  fum  to  be  prid  for  evcty  nmrnhp 
orodier  period  of  die  duration  of  die  cn^yment.  Upon  fuch  a 
contraft,  if  die  whole  isoneentire  voyage,  anddieihip  fiultn 
fiiety  to  Xif  &0vw»  and  there  ddiver  die  goods  of  die  merchantt 
and  take  othcts  on  board  to  be  bvou^  to  Xsadbe,  but  happen  to 
be  16ft  in  her  retutn  thither,  nothing  is  due  far  fieight,  aldiough 
the  merchant  has  bad  die  benefit  of  Ae  voyage  so  JLgdsiwi  but 
if  the  outward  and  homeward  voyage  are  dif^afl,  fie%ht  will 'bo 

« 

ff)  t MtumiHl.  634.  Smalf*  JMrn^t^       (•) 4Mi«.  a,*. 
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due  for  the  pniportion  of  the  tioif  cmployf d  ia  the  D«twax4 
voyage* 

Thus,  in  the  cafe  of  Mackrell  v.  Simond  and  Hanhey^  [u)  which 
^as  an  aflion  oi  covenant  on  a  charty-party.  In  the  firft  count  oC 
the  declaration  the  plaintiff  claimed  freight  for  the  period  of  the 
lK>yage  to  Grinada\  in  the  fecond  up  to  the  day  of  the  lofs  of  the 

'  Qiip.  The  fadst  ^  (hey  appeared  upon  the  declaration,  were 
thefe :  Machrett^  the  owner  of  the  {hip  the  Richard^  lying  in  the 
rivet  Jbamii^  \tt  \m  {hip  to  freight  by  a  charter-party  dated  9th 
of  March,  >774»  ^o  Simond  and  Hanhy  by  the  month^  <<  forfud) 
time~a«  {he  {faould  be  employed  in  performing  a  voyage  from 
London  to  Plymouth^  and  the  i{land  of  Grenada,  and  from  thence 
\^k  to  l^nioni*  and  whereby  the  plaintiff  covenanted,  that  the 
fliip  Piouldj^  purfuant  to  the  order  and  direftions  of  the  freightas, 
their  fadiors  or  a{Egns,  profecute  and  perform  the  voyage  above 
flnentioncdy  (the  danger  and  perils  of  the  fea,  and  the  ref- 
traint  of  ponces  and  rulers  excepted,)  and  {hould  in  fuch  out^vard 
and  hmHuqrd  voyage  load  and  unload  all  lawful  goods  (*'  and 
Aat  his  {hip*4  company  and  boats  {hould  aid  and  a{fi(l  in  un- 
loading and  reloading  the  faid  &ip's  cargoes,  as  cuftomary  at 
fhe  i{land  of  Gnttadat  and  that  he  would  pay  all  port  charges 
and  pilotage.  In  con{ideration  whereof  the  defendants  covenanted^ 
^  that  they  would  load  and  unload  the  ihip,  and  give  the  ma{le; 

[proper orders  in  ref^A  thereof :  and  that  the  {hip  ihould  be 
difcharged  out  of  her  faid  monthly  employ  on  th^delivery  of  her 
homeward  cargo  in  London,  and  alfo  {hould  and  would  well  ana 
truly  pay  or  canfe  to  be  paid  to  .the  laid  owner,  his  executors, 
adminiftvators,  or  afligns,  in  full  for  the  fre|A  and  hire  of  the  {aid 
Ibip,  at  the  rate  1 10/.  {lerling,  per  calendar  month,  for  4II  fuch  time 
9S  die  faid  fliip  {hould  be  taken  up  in  performing  the  voyage  afore* 
£iid  \  to  commence  and  be  accounted  from  the  day  of  the  date  of 
the  fmd  charter-party,  and  to  end  and  determine  pn  the,  day  o^ 
the  dUeharge  of  the  homeward  cargo  at  London,  znii  to  be  pai<^ 
one -third  part  thereof  on  her  report  inwards  at  the  jcufiom-houfe,* 
London^  and  the  remaining  two  third  parts  theiceof,.  in  two  calen^ 
iffr  months  then  next  following/' 

.  In  purfuance  of  this  charter  party  the  {hijt^ook.  In  goods  belong* 
ing  to  the  merchants  Simond  and  Hankey  at  London,  failed  with 

in)  K.  B.  Trtn.  T.  16  Geo.  III.  Mlti\  198/ 
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fbem  to  Pfymouiif'9xid  there  tocA  in  other  goods  alfo  belo^gtni; 
to  tl|em,  and  from  thenoe  proceeded  to  Gremulaf  aad  there  laiiddd 
flie  cargo ;  and  received  another  c^rgo'from*  die  merchAt^s  faftor 
dieiej  with  which  (he  fet  fail  for  Lmitii ;  but  in  t}ie  way  wal 
loft  bjr  tempeft.  The  toyage  to  Grtnada  occapied  thret  moiicbt  i 
and /or  months  clapfed  in 'the  whole  before  the  kifs  of  the 
fldp. 

After  the  tnisfortune  the  owner' brought  an  aAioa  igiinft  il^ 
Inevchant^  claiming  of  them  the  payment  of  fcd^t  either  fo^ 
Aree  Or  for  five  moilthsy  which  qadc  the  diiieV^nce  bel#een  the 
HA  and  fecond  oounu.  The  defendants  demurred  tb  both  countv 
iafifting  that  nothing  Was  diie.  The  Court,  however,  ddicided  that 
freight  was  payable  for  /i&r/r  mboths,  the  period  of«  the  ontward 
voyage ;  and  judgment  was  accordingly  given  for.  the  pbtisKiffoa 
the  £r(l,  and  for  the  defendant  on  die  fecond  count.    Lord  Mans* 

Jidd  delivered  hh  judgment  to  the  ibUowfai^  effiiQd  ^MChis  q«e& 
tioD  depends  upon  the  conftrudion  .of  the  charter-party.  If  the 
parties  have  exprefled  their  meaning  defeAhrely,  the  CcMrft  maft 
be  guided  by  the  nature  of  die  thing.  ..The  (dhaner-party'puts 
no  cafe  but  that  of  a  profpcrous  voyagb  OOtKAthofaM ;  it  pro* 
iddes  for  freight  on  the  fuppofition  that  the  ihip  will  arrive  fiife 
and  report  hei^  "cargo ;  no  provifion  is  iliade  for  *i^y  cdaeff  cafe* 
If  the  fiiip  be  caft  away  on  the  coall*of  England^  ^and  never  at^*' 
tive  at  the  port  of  Ltndon,  yet  if  thtf  goods  are  faved,  frei^t  (balfr 
hepaidf  becaufe the  merchant  receives advantagerfromtlio  ttoy^gObi 
This  is  not  exprcfled  by  the  charter-  party,  but  srifes  oar>  of  the 
equity  of  the  cafe,  freight  is  ike  mdhtrof  wagtsi  the  fojkfef: 
tbeJUp  tbi  mother  ef^mght:  that  is  the  general  rule  of  the  mari* 

.  time  law.    If  there  be  one  entire  voyage  out  and  in,  and  thoihip\ 
be  caft  away  in  the  homeward  voyage,  no  freight  is: due,  no 
wages  are  due ;  beraufe  the  whole  profit  is  loft,  and  kj  cxpreTr 
agieement  the  parties  may  make  the  outward  and  homeward  voy« 
age  one.    Nothing  is  more  common  than  two  voyages  ;  wlier«  j 
^cver  there  are  two  voyages,  and  one  is  performed,  and*  the  (hip 
is  loft  in.  the  hondeward  voyage,  freight  is  due  for  the  firft.    Here 

{ the  outward  and  homeward  voyage  are  fo  called  in  the  chatteiwparty* 
The  cargo  is  loaded  outwards,  and  the  owner  covenants  to  paf 
port  charges  on  the  outward  voyage.  The  whole  of  tb^t  voyagt  * 
was  completed  i  port  duties  are  incurred  and  paid  Nothings 
however  is  due  on  the  homeward  voyage,  though  the  (hip  might 
be  out  a  month."^ 
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Bat  mtlie  cafe  of  Jt)r«r  and  <»tfaenf.Ptf^/j^»(fr)  ^wotdi 
•I  die  charte^fm7  bc^  dtftttnt^  a  ditfefent  atoftmaiwpro^ 
VMM.    JteM^naftor  wdpanTOvnerofc^ 
Jfjiy»  lying  at  XfiMiH*  Iqr »  dnrter^partf »  daMaSthof^^ 

leaded  to  be  oiade  fmn  lhmp$id  IQ  tbe  Mhnd  of  J|fVWni»  and 
ifOA  thence  to  the  iilaad  of  BsrUdoes,  and  ftom  tbence  back 
to  LJyiffpd^  Qrsimek^  or  ^rpfafe  biit  with  liberty  for  the  fttighie^ 
loerder  iheliud^p«^  bomfiarktion  to  anyone  other ifland in 
the  W^bA$%  (>«Meescq;rted),  they  paying  ^  pilptageand 
yort  chaigei  inemnd  thereby.  And  ^  iiA  ftrei^iten  accotd* 
jn^y  by  tiie  find  rh^itef-paity  took  and  hired  the  Cime  to 
manner  fbUoomg,  (that  i$  to  lay)»  ^  that  the  nailer  Iboold  im- 
medialriy  yoeeive  wd  take  a  fargo  on  hoard  the  find  refiel  from 
the  fic^|^tf)en»  and  ^  faid  fc^el  lb  laden  ihould  tnunedktely 
proceed dinair<ai|pdfn^  mddelirtr  fochgoodtaa  ihonUbt 
ctdeiod  by  die  Cud  ftdghteriy  and  aUb  iboold  reodve  and  lake  on 
boaidthe  fttdve(Bd  at  MMrtip  foch  other  gopda  a^  die  bid 
fitigltttn  ndgbt  think  pfoper  to  Ihifb  and  dut  being  done,  the 
Mafter  fbotild  proceed  with  the  &id  vefliBl  to  Barhttdoes^  and 
dwfc  make  ddifery  of  her  cargOt  ^  repdre  and  take  onboard 
aokifofirom  die  £rei|^iter«»  and  b^g  loaden  tbei^with,  ihooU 
widi  dM  firftopporuimiy  pf«lQee4  difo<^ly  tp  die  pprt  of  .jUwf]^^ 
Gnmoek^  er  BrifUt  and  dier«  <^H^  the  fame  cargo»  mdjk  mi 
ikijmd  aHMdW  f$tjap?^  In  confidefi|tipn  pf  which  die  find 
JfitiglHiii  diewhy  promifed  and  agreedt  amongft  other  diingaa  f<  to 
pay  to  die  dcfcntfanft  in  foil  fqr  the  freight  and  hire  of  the  ihip 
lor  the  faid  royaf^t  the  (i|io  of  136^  JCU.pr  uJenimr  aionth  for 
tm  mmAs  ciffmrnp  to  comoi^ice  in  eight  days  after  .flie  was 
ready  to  iccehre  the  cargo  at  LivirPf^tf  and  to  continiie  until  Ihe 
was  diiidiarged  at  jAptfpmfp  Qmm^,  or  Brj^ol^  tpgedier  widi 
fwo-diilds  the  amooat  of  all  piktage  and  port  chaiges  that  mi^t 
accmCf  and  be  paid  dming  dK^  coorfc  of  the  faid  voyage,  iiHt^ 
caftomary  pnaiage  \  payment  dicfcpf  y^  he  made  in  manner  fol- 
lowing, wa*  13d/.  lor*  tp  be  adran^  befiore  the  faifing  from 
jMtrp^f  bf  a  gopd  Mil  at  three  mpoths^  date,  and  what  calh 
mi^  he  required  fpr  thp  fa^d  ve^rs  diibnrfemems  and  port 
diaiges  at  ifaiUro  and  Barh^i^  to  be  paid  in  part  of  the  find 
^^ht|  and  the  remainder  pf  die  (aid  freight  fliould  become  duo 
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Md  be  paid  OA  die  final  difcliarge  of  the  faid  Ycflel  at  XJwr- 
/^  Gnenodk^  or  Bri/hi^  1>y  good  btil^  00  Londm  at  three  mOntha 
4ate.^  The  period  of  computation  commenced  on  the*  7th 
of  jAv^$  t794  ;  on  the  19th  of  that  month  the  (hip  failed  from 
LWerp^  fiwr  Madeira^  fietf  htcd-^ith  goods,  and  arrived  there  on 
ihc  19th  of  SiffemUr^  and  dtfcharged  at  that  place  by  the  4th  of 
OMitf  aa  many  of  the  goods  as  were  to  be  deliveted  there,  and 
took  on  board  00  account  of  the  merchants  ninety  pipes  of  wine, 
and  failed  fitom  fhence  on  the  9th  of  OSoter  for  BmrhtAu^  but 
on  the  lodi  of  Novtmier  was  captured  on  the  way  thither.  The 
mcTchanuhad  paid  135/.  part  of  the  freight  for  the  firil  thMlh^ 
and  alfo  the  port  charges  and  diiburfements  for  the  fliip  at  Ai^m 
Jeira.  Potrnfm  now  claimed  in  the  pfefent  foit  farther  frctghc 
from  Ac  7th  of  ScptenAir  to  the  day  of  the  Ihip's  capture,  of  tc^ 
tlie  day  when  (be  had  completed  the  delivery  it  MaJara^  or  freight 
for  the  goods  delivered  there  at  the  ufual  rate  of  conveyance,  al- 
lowing the  i}^/.  But  the  Court  held»  that  he  had  no  claim  what* 
ever/  On  his  part  it  was  contended,  that  there  ought  to  be  aii 
apportionment  in  this  cafe;  and  a  paflage  cited  from  ii!r/;A/. 
(jr)  relating  to  a  (hip  loft  at  Dover^  wai-^oted  as  an  autho* 
rity  in  his  favour.  But  Lord  Keny>n^  Ch.  J.  faid  :  ^  In  that  cafe 
the  goods  came  to  the  merchant's  hands,  and  tlie  owner  of  the 
ftip  might  have  provided  another  (hip  to  carry  them  to  Lotukn. 
In  this  cafe,  by  the  terms  of  the  contra^,  the  frright  Is  to  tMm 
due  at  Lherfool^  and  therefore  it  cannot,  be  claimed  before." 

.a  Of  the  Payment  9f  Freight^  andagatnfi  nxhom  k  is  recoverMryVc') 
The  time  and  manner  of  payment  of  freight  are  frequently  regu* 
hted  hy  exprefs  (lipmlations  in  a  charter-party,  and  when  that  it 
done,  the  paymoH  muft  be  accord'mg  to  the  agreement.  But  if  there 
be  no  exprefs  ftipulatbn,  the  goods  conveyed  generally  remain  ag 
a  (ecuritj  until  the  fr^ht  is  paid  1  for  the  mafter  is  not  bound  to 
Jeltver  dicm  wi&out  payment :  (^)  and  If  by  the  regulatttns  of  th^ 
menuc  the  goods  are  to  be  landed  and  put  into  the  King's  ware- 
hott^  if  the  duties  are  not  paid,  the  mafter  may  enter  them  in  his 
fwn  name,  iipd  thereby  preferve  hit  lien.  And  as  he  has  this  power 
t#  enforce  payment,  lb  it  very  often  becomes  his  duty  to  exeretfe  it  % 
toe  where  goods  are  configned  by  one  merchant  10  another  it 
ini^  often  be  highly  pejudicial  ^9  the  eonfigngt  to  be  e«lk4  ufO« 

(if)  Pap  9t.       (y)  Dmg^  104-  4Wt<»-  a^«-  «l» 

^a4  ^ 
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#    • 


at  tlieihip'8  fttura  to  psy  du:  frdghty  w^ch  he  hadtttfoo  tQ  ex* 
pea  iheinafter  would  otoinfrom  the  confignee.  (^)y  And  whcra 
an  a&ion  was  brought  fojr  freight  on  a  charter^partfy  by  which  tl 
ipraa  agreed,t|iat  the  goo<U  fliould  be  delivered  sit  Lmitm  agreeably 
tm  the  bills  «f  ^lading,  and  by  the  bills  of  lading  they  wcfe  to  be 
delivered  to  a  third  perfon  on  his  payment  of  the  freight*  and  ia 
hSi  they  wei^  delivered  to  Kim,  but  he  refuied  to  pay  the  fr^^ht, 
becaufe  the  mercihant,  the  defendant^  who  was  the  oonfignor^ 
was  indebted^o  him  to  a  greater  amount.  Lord  Kinjm^  Ch,  J. 
held,  that  the  fieight  could  not  be  recovered  of  the  confignor^  for 
^  9>a(ler:.ought  not  by  the  terms  of  the  central  to  have  deli- 
tcered  U^e  goods  without  receiving  the  freight  from  the  confignee^ 
(a)  Indeed,  if  a  configncie.  receive  goods  in  purfuanoe  of  d^ 
vfual  bill  of  lading,  by  which  it  isexprefled  that  be  is  to  pay  the 
freight,  be  by  fuch  receipt  makes  himfelf  debtor  for  the 
and  n^iy  be  Cued  for  it.  (3) 

If  a  confignee,  known  as  fuch  to  the  n^ader,  fell  die  goods^ 
before  they  are  landed,  he  and  not  the  buyer  is  liable  to  be  fued 
f(^  the  freight,  although  the  b^jer  enter  the  goods  at  the  cuftom* 
hbu(e  in  }u8  own  name* 

Thue,  in  the  cafe  of  Artaza  v.  Smatlph€ii  {c)  whi^  was  an  aftjOB 
9f  ajfum^  brought  to  recover  the  amount  of  the  freight  of  1 70 
<hefts  of.  oranges  and  lemons,  which  had  been  Ihippedin  a  geoe% 
ral  (hip  from  Portugal,  and  the  bill  of  lading  was  to  the  order  ^  tho 
Jfrifper.  The  goods  had  been  entered  at  the  cuftom-houfe  m  the 
name  of  the  defendant,  and  it  was  proved,  that  in  general,  where 
^c  goods  are  fo  (hipped,  to  the  order  of  the  (hipperi,  diat  the 
perfon  in  whofe  nam^  the  goods  are  entered  at  the  cuftomJioufi^ 
y  qonfidered  a£  liable  to  the  freight  %  uppn  which  |irinciple  thei 
prefent  a£liQn  had  been  brought. 

To  prere  this  cafe,  a  witnefs  was  called  pn  the  part  of  tha[ 
plaituiiF,  who  proved  the  bill  of  hiding,  and  the  entry  at  the  cof^ 
t0m»houre  to-bave  been  made  in  the  name  of  the  defendant  1  but' 
in  the  cour/e  of  his  e:(amination  it  appeared^  that  the  defendntk 
JM  boi^rht  them  of  one  Uayms^  to  whom  the  hiU  ^  huUng.l)^ 


tt 


.  (»)  Ahht$^  259.  ,      (e^J^ereofe  and  others  «,  WiUtH  SiHi  ^ifilJL 
Tmn,  1790.    coram  LordJLf  nyon.  Hid,  * 

(^)  Robem  y.  Holt,  a  j|Sw  44^.       ( r )  i  E^  jt^, , j.^  ^ 
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l^ecti  iqdorfed  .aadient  by  thefluppcf^'  ^di-  ciiaimftaooe  wat 
luowB  to  the  plaintiiBr.  ^ 

,  VppB  this  eridence^  it  was  contended  for  the^'dcfeiiditil:> -dwr 
the  adbn  ihould  have  Wn  biooght«agM|ift  Ugfmj  not^agiuaft 
th^  ^defendant :  that  /^^/  was  die  cpnfigoee^  and  in  tkat  dHN 
r^Bm  liable  to  the  freight ;  aad  that  ibe  cuftom  of  mAiag  bias 
liable  in  whofe  name  the  goods  were  enSsted  at  the  oaftem4iMA^ 
could  only  tike  place  where  fiich  podfoo  was  in  UBi  the  con%ne^ 
m  where  the  confignee  was  not  known*  .1' 

Buty  Lord  Kenym,  Ch.  J.  faid :  <<  The  captain  has  %  rigteto 
retam  the  goods  (hipped  on  board  his  veflei  till  he  is  paid  Ui 
frcsgbt :  ,if  he  {$arts  with  the  pofleflion  of  themj '  be  nmft  .theft 
reCort  to  his  contrail.  In  the  cafe  of  goods  configned^^  the  coa^r 
dgnee  is  the  perfon  liable  to  the  freight^  not  the  perfon  tp  wlpona 
he  fells  them :  that  would  be  to  enhance  the  price,  on  him  as  hf 
mud  be  fuppofed  to  buy  them  at  a  ceruin  prioe  independent  t£ 
all  charges,  unle(s  fuch  charges  are  made  part  of  the  barga^n« ;  A 
ligKl  of  aftion  cannot  be  transferred  fcom  the  perfon  Iia)rfe9  to 
another,  by  fuch  pcrfons  own  aft.  He  therefore  who  ^  lirft  It« 
acble  miift  remain  fc,  •  Here  Haynts  was  the  confignee^  aiiA 
Khown  to  be  fuch  to  the  plaintiff  who  cannot^  J>y  any  £appo(e4 
cuftom,  transfer  the  liability  to  the  defendant^  who  is  .<Nily  the 
purchkfer  of  the  goods  from  him.  I  am  thertfbre  of  a^mtm,  tbi 
plaintiff  murf  be  called/*  •"'„.,.. 

Sof  the  entry  of  goods  at  the  cuftom-houfe^  maite  by  a  perfon. 
who  is  only  agent  for  the  confignor,  and  known  to  the  mafter  to 
ke  aAing  in  that  charader^.d^csrAOtimider  fuch  agent  liable  to 
be  foed  for  the  freight.  (J>- 


"The  mortgagee  of  a  fliip  is. not  entitled  lo  the  freight  onttl  he 
^anally  takes  poffeflion  of  the  ihip.     ... 

Thus,  in  the  cafe  of  Cbinmry  r.  BlaMurne^  (/)  which  ^rae  an 
saion  of  iniMtmiui  affumtfit  for  freight  of  goods  from  Anispta  to 
f^rndtH.  Upon  the  triat  a  verdiA  for  the  phmtiff  wfs  taken,  fub- 
jca  to  the  opinion  of  the  Court  of  JCny'/  Bencb^  oh  acafe  whiek 

ftatedt  that  by  an  indenture  of  affignment,  dated  JtoHiary  ^ 

* 

(#)  JSr.  A^  r«rM,a4  Geo.  Hi.  iJt-M  "7«  W Vide  Ante  jj5. 

1713,  X*. 
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3^f  OfOwurs^  M^JIirs^  Mi  [Fart  It; 

i7>3f  Jbfcrf  MifTjfuU^  ia cosfidcndM  of  ii6tf  iS/^  wUcb  he 
owed  to'  cbe  pUotUI^  afiigiicd  (o  her  the  flnp  B*  &c.»  in  wliidk 
Indaitiife  dim  was  a  cofcnaiit  ftom  die  phindff  to  re-afligii  tbe 
6id  flttp»  ftc.  to  jMirrtjiifiA^  ott  pa  1166/.  with  lawful  hi* 

tocfty  00  or  befbfe  the  lodi  of  Mormfcr  dien  next  enfning  \  that, 
at  the  time  of  the  eaccstmi  of  the  deed,  the  ibip  was  tn  the  mtx  . 
^nmM9^WDA  aftcrwaida  friled  to  PBrt/muibf  and  eontiiliicd  thete 
till  the  irnddk  of  M^rA  feOowiiig»  in  the  po8elioii>  and  under 
4he  coounand  of  A.  B. ;  and  that  the  phunttff  did*  not  then  take 
pol^flbm :  that  MtrrjfiM  naTigated»  ▼lAoalled,  and  manned  the 
fliip,  as  owner  thereof,  at  hit  own  expence  and  rif^uet  both  from 
Em^ami  to  Antigmof  and  on  her  return  from  thence  1  that  Merry 
'jWatJiMfiwgare  the  eonimand  of  her  to  Captain  Drj/Uate,  and 
fan  her  to  JSitglamd^  with  orders  to  the  captain  to  addtefii  himlelf 
to  Mellrs.  Dynhp^  of  Loniom^  merchants,  who  w^c  to  fell  her 
tecofding  to.  the  dircAioos  contained  in  a  letter,  in  which  letter 
MerrjfiiU  alio  Ciidt  ^  Mrs.  Chinmrj  has  a  demand  againft  mc 
^  for  near  i  aooA  fteritng,  which  I  hope  to  remit  fliortly  to  yoa» 
or  Mrs,  Merryftii^  fo  as  to  pa j  her  :f*  that  Meffirs*  DeeA^  bein|i 
^  applied  to  as  confignees,  lent  two  fums  of  50/.  to  Captain  Drjfdak^ 
diedaring  they  flioold  confider  htm  as  refponfiVIe,  in  cafe  thcf 
ftould  not  receire  the  fame  by  freight,  &c. ;  and  that  they  after* 
wards  recehrntihi  Hwimj  from  DrjfdaU :  that  the  ihip  completed 
the  ddhrery  ofthe  ratgo  on  the  17th  of  Septcmbtr  1783 }  tlut  the 
plaintiff  UNik  jdBKon  00  the  29th  of  Sepiemkr  following,  im- 
me^atdy  on  receiving  mformation  of  her  arrival  in  the  Tbames  ; 
that  the  d^MM  had  gtodsfma  Amiigua  am  boflrd^  the  frtigbt  jf 
«mUc6  mmmmied  U  jULfi^  XuLf^JirjJki  remnry  ofvAuh  tbt  aSim 
nvasWmgbit  that  Captam9^g|Mhfetd  for  lights^  cvftom-hoofe 
does  and  for  cleans^  the  (hip^  which  the  plaintiff  repaid  him,  and 
alio  paid  his  aad4he«iariners'  wages  for  the  voyage  from  An&pi^% 
to  the  amount  of  234/  7/.  7^.,  after  Oie  took  poiieiEon  of  the 
Ihip  I  and  that  the  plaintaf  afterwards  (bid  the  Jhipby  auOioft 
fbr7t'oil  &€• 


The  Court  determined  thar4ie  plunttff  was  not  entitled  to  die 
frei^t. 

Lord  MMjfieU  fiitd,  ^  The  juftice  of  the  cafe  ftnidc  me  fofdbly 
at  firikf  as  between  the  mortgsigor  and  mortgagee :  but  the  mort- 
gagor is  no  )iarty  1  the  aAkm  is  brought  after  the  ttQirtga||e» 
againft  a  perfon  who  cootrafled  with  the  mortgagor.    This  aAion 
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niift  be  ibmiM  on  the  idcft  dtti  the  MiitgagOT  in  po^ 
iemnt  and  agem  for  tbe  raortgageCf  which  is  not  the  ci4e« 
nu  the  nmtgagee  takes  poftflkn,  tbe  mortgagor  is  ommr  ^al 
AewotUi  he  bears  the  eapenccs,  and  be  is  to  reap  tbe  psofe*"* 

JJbbwfi^  ]•  ^  If  the  Tojage  had  proved  onpiofitabiey  conii 
At  mortgagor  have  reoorered  agaiuft  the  morqpgce  the  capenee 
•f  theontfit  i  yet  this  mnft  have  been  the  cafe  if  tbe  morqpgds 
were  emitted  to  tbe  profits.* 

SitlUrf  J*  If  the  mortgsgor  be  eonfidered  as  agent,  he  mull  bt 
fo  throughout,  and  then  the  mortgagee  wonld  be  anfwerabk  lor 
ceery  lofs,  damage,  ftc  The  payments  by  the  plaintiff  wen 
iroluntary,  to  get  pofleffion  <kf  the  (hip  free  from  any  liena^  and  am 
at  moft  but  ewidence  of  tbe  mortgagee's  pofflkflion; 

^Where  a  ftiip  is  freighted  by  thetmtnl,  it  is  to  be  ondeiAeod  of 

nm&iid^r,  |iot  a  itmar  month.  (/) 

t 
In  the  cafe  of  a  general  fhip,  and  where  there  is  no  charter* 
party,  or  other  coveusnt  under  fail,  the  freight  is  reoorcrabie  bf 
^aumctifsdMatmafum^,  (g)  which  may  be  brought  either  in 
the  name  of  the  mafter,  or  his  owners ;  but  where  it  is  brought  by. 
the  latter,  they  muft  all  be  made  co-plaintiffs,  (i) 

\.  If  the  contraa  for  freight  be  under  a  eharter-party,  orethct 
deed,  the  proper  and  only  form  of  a£Uott  is  2)^/,  sr  Cnmsaf 
upon  fht  deed.  (/ ) 

4.  OfDm^*rrage* 

ft 

|t  if  commonly  agreed  b^stweeu  the  merchant  and  owner  fhxt 
die  fonper  fball  load  and  ui^oad  the  fbv  ^i^in  a  limited  number 
n  of  days  after  ll^e  Qiall  be  ready  to  reodre  tbe  cargo,  and  after  aiw 
;.  riral  at  fhe  f}eftined  port.  But  it  is  frequemly  ftipulated  that  the 
fliip  fliaU.  if  m^iredy  wait  a  farther  time  to  load  qjr  unload,  or  to 
£iil  with  IKP^T*  '^  which  the  merchant  fluU  paT  a  daily  foau 
This  dehj^lmd  the  payment  to  be  made  for  it,  are  both  called  ir< 

fftttrrQgt.  {kY 

t 

m 

(/)  JgDy  •.  Voupf.    i  M>  i?^.  iW.  At)  **»  *  *<•"• 

•  ri^.  too.        li)  AUta.  9*.        (<)  AttT  tad  tmOir  v.  fttdk^d 

m>iktr»  I  Nnt  Rtp.  C.  B.  104-         {*)  Mm.  171L 

Tie 
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I.  Hie-ivdrd  ^  dbf/t"  uibd  abiie  in  a  ebofeof  demiimge  for  un^ 
ladbg  iiitbe  mer  Tbamu^  s  iaid  (/)  to'te  aodcrfttod  of  working 
4ay«  i»lyy'  and  not  to  comprehend  Stadajn  or  holiday*,  Ky  the 
nfiige. among  merchants  in  London  \  bor  it  it  much  better  to  ttihiL 
fibn  working,  or  running  daya^  eapreftly^  according  to  the  inteo- 
lion  <){  thckparties. 

The  payment  of  dunurrage^  ftipalated^  be  made  while  a  fliip  ia 
waiting  for  convoy^  ceafes  as  foon  at  the  convoy  is  ready  to  depart  s 
fUdfttdi  payment,  Aipnlated  to  be  made  while  a  ihip  is  waiting  to 
faceive  a  cargOi  ceafes- when  the.  fliip  is  fidly  laden,  and  the  neceC* 
ivy  clearances  am  obtained^  aithongh  the  ihip  may  in  either  cafe 
happen  to  be  fnrdier  detained  by  adverfe  winds,  or  tempeRuoua 
weather :  and  if  dkc  fliip  has  onc^  (et  fall  and  departed,  bat  is  af- 
terwards driven  back  into  port,  the  claim  of  demurrage  is  not 
timteby  mnvcd.  (m) 


•   '  5.  Of  Paffa^e.Money.  ;         ^ 

In  the  cafe  of  MoUoj  v.  Backer^  {n)  which  was  an  a£llion  of  of- 
fum^  for  paflage  money.  The  fads  of  the  cafe  were  thefe :  the 
plainti£F  contra£led  to  carry  the  defendant,  his  family,  and  lug* 
g^|from  Dtmerarj  to  Flufint^ ;  and  in  the  courfe  of  the  voyage, 
within  four  days'  fail  of  Fluflnng^  the  (hip  was  captured-  by  an 
Engli/b  ttof  of  war,  and  brought  into  England^  and  the  (hip  and 
cargo  libelled  for  prize  in  the  G)urt  of  Admiraby^  and  the  cargo 
condemned,  and  proceedings  ftill  pending  againft  the  fliip  ^  but 
the  defendant  and  his  fsHnily  were  liberated^  and  th^  luggage  in 
iz6t  reftored  to  their  pofleffioa.  The  Court  held^  that  however 
the  queftion  might  be  as  to  the  plaintiflf^s  right  to  recover  paflagC;. 
money  upon  an  implied  affhmpfit  pro  rati  itifurif^  if  the  (hip  were 
ftftoredi  jttptntDng  the  proceedings  againfi  the Jkip  as  prize  in  theAd^ 
miroHy  Court,  no  fuch  adion  could  be  maintained  \  for  non  conflai 
Kut^t  the  fliip  might  be  condemned,  and'  the  freight  decreed  to 
the  captors* 

(/)  Cochran  v.  Retberg,  3  Eijp.  Rep.  12 1. 

(«)  Vide  Lannoy  v,  Wttrf,  4  Bro.  P.  C»  630.  Januefon  v.  Lauri^ 
CBr/u'P.fif,  474^ o3.  id.  AUm.  liu  {»)  sEaJi  R^.  31$. 
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^       ^  €.  Of  Seamen*/ Wages. 

% 

Fh^f  (if  the  Contrail  tf  hiringr^  In  order  to  prevent  the  mif« 
oUcfs  |bat  frequently  aiofe  from  the  want  of  proper  proof  of  the  pre* 
cite  terms  upon  which  feamen  engaged  to  perform  their  fenrice  in 
merchant  (hips,  it  was^na^ed  by  2  Geo*  II.  c.  36.  C  i.  (made  per* 
petual  by  2  Geo*  ni.  c*  3  i.j  <<  That  it  ihall  not  be  lawful  for  anv 
roafter  or  commander  of  any  (hip  or  reflel  bo^d  to  parts  beyond 
the  feaSf^to  carry  any  feamea^  or  mariners,  except  hia  apprenticq^  _ 
or  apprentices,  to  fea,  from  any  port  or^place  where  he  or  tbej 
were  entered  or  (hipped,  to  proceed  on  any  voyage  to  parts  beyond 
the  feas,  without  (iritcomjngjo  an  agreementj  or  coqtraflfc  wit^ 
fuch  feamen,  or  marinersTloT  their  wages  $  which  agreement^  or 
agreements,  (hall  be  made  in  writing,  declaring  what  wages  each 
mariner  is  to  have  refpe^iively  during  the  whole  voyage^  or  for  fp 
long  dme  as  he  or  they  (hall  (hip  themfelves  for ;  and  alfo  to  ex- 
picfs,  m  die  fifiid  agreement  or  eontrifi^'^tBe  voyage  for  whichriiich 
feanien  br  mariner  was  (hipped  to  perfona  the  (kme,  andcr  jk  po» 
■aky  jof  5/*  for  each,  mariner  carried  to  fea  wilhovt  fuch  agrcft 
mcB^  to  be  forfeited  by  the  mafter  to  tb^  ufe-of  Gmmmcb  H^fif 
tat.  (#)  *  And  by  fed.  2.  this  agftemeat  is  to  be  (igaed  hjiua^ 
mariate,  within  three  days  after  he  (ball  haK  entered  Unilcif  m 
board  die  fhip,  and  is,  when  figned,  condaQye  and  biRiliag  ijppD 
all  p«lies«  The  fUtule  2  Geo.  m  c.  3^1.  f.  2.  baa  eatrade4 
ihcfe  proviions  to  aU  bis  Majeft/s  coloniea  in  ^OTfJc^ 

.And  by  the  ftatute  31  Geo.  III.  c.  39^  a  fimilar  agreement  ui 
writing  is  required  to  be  (igned  by  the  mafter  aad  mariners  of 
jFcflels  of  die  bnrthen  of  one  hundred  tons  or  upwards,  employed 
in  the  coafing  traJk  from'any  port  or  place  in  Gtiat  Britam^tQ  auy 
otberportor  place  in  Gnat  Britmn^  and  going  to  open  fea.  Ana 
by  the  lodifedion  of  this. ad,  the  agreement  need  not  be  ftamped* 

By  the  ftat.  37  Geo.  HI.  c.  73.  f.  s.  (which  relates  to  (hips 
trading  to  the  Wtfl  huOiSt)  it  is  enaQcd»  **  tfiat  fvery  feaman 
who  (hall  defert  at  any  time  during  the  voyage,  either  out  or  Homeii 
from  any  Brktfif  merchant  (hip  trading  to  or  fromhis  Majeft^ 

(•)  FUithttaftcf^MmoiKh.  v.  Woolmore,  fo/l. 
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cotonkt  aiMl  plantations  in  the  ITt/  ImStSf  flnli»  of  cr  ittd  db«vit 
nil  p«ttt(hinenb»  pcnaitieti  and  forfestoies,  to  which  he  ia  mm  hf 
fciw  fnbje£t,  forfeit  all  the  wagca  be  may  ha^e  agreed  for  widb»  or 
hp  entitled  to,  during  the  foyage,  ftom  the  oiafter  or  owner  of  die 
Ajp  on  board  of  which  he  fliall  enter^  immediatdj  after  foch  de* 
icrtion. 

AndbyfeAionayofthefiuneafttttiaaUbcnaAedi  ^Thoialt 
et  and  eTcry  nailer  or  commander  of  any  Bri^  merchant  Ihipt 
«  who  (hall»  from  and  after  the  firft  day  of  ^^^  I7979hife  or  en* 
^  gags  to  fenre  on  board  his  fliip  or  vclfel  any  feamaut  maiiaeryor 
^  wier  perfon  who  ihaU»  to  the  knowledge  of  fnch  mafter,  tttte 
«•  defeited  from  ai^  other  fhipt  or  fellel»  fliall  forfeit  and  pay  dbo 
M  fnm  of  one  hundred  pounds.^  It  is  ob&rred,  {p)  that  aa  Aio 
dantS^  ia  esprefled  in  general  termi^  and  it  not  limited  lo  flups  en* 

gaged  hi  the  We/I  liM&itradeydthetbydireArefiefencetothepie* 
ofldUe  of  the  ibtttte»  or  otherwile»  ir  may  probably  be  heU  toez« 
icttd  (o  all  eafesy  and  not  to  be  confined  to  the  mafters  of  Aiipa 
engaged  in  Aat  trade. 

By  the  durd  feaion  of  the  iame  ftatttte  it  is  aUb  enaAedy  «  That 
nonuftertor  commander  of  any  merchant  ihip,  or  fcfilt  nHndi 
•udly  Imm  and  afiM  the  firft  day  of  ^IM^  1 75^9  (ail  or  proceed  £roai 
miy  port  or  place  in  Gnat  BrUmm^  Ihall  hire  or  engage  or  canfo 
or  pvftcore  to  be  hned  or  engaged,  any  feamant  mariner^  or  other 
perfeoy  at  any  port  or  place  within  his  Majefty's  ooloniea  or 
plantations  in  the  We/l  JMk/^  to  (ent  en  Inard  any  fnch  mer- 
chant flup  or  refieU  at  or  for  greater  br  more  wages»  or  hire»  fi»r 
liich  ferric^  than  according  to  Ac  rate  of  double  monthly  wageSs 
Cpntra£ked  for  with  the  feameni  mariners,  and  other  periMs  liired 
or  engaged  to  ftnre  on  board  fuch  fliip  or  veflcl,  at  the  time^her 
Aen  hft  deparmre  from  'Gnat  Britahtf  being  in  the  fiime  degree 
and  ftatioii in  which  fuch  feaman,  mariner^  or  odierperfim  limit 
lie  lo  hired  or  engaged^  at  any  focl^  port  or  place  as  afereludy  mi. 
lels  the  gofemor,  chief  magiftratCf  coUeftort  or  comptvaHer  of 
fuch  port  or  place  in  the  faid  colonies,  or  plantations,  fhall  think 
that  greater  or  more  wages,  or  hire,  than  double  die  mondily 
wages  aforefaidf  fhould  or  ought  to  be  giren  to  fuch  feanun^ 
marineri  or  other  perfim  as  aforefaidi  and  do  and  fhall  accordingly'^ 
'wthorixe  or  dlre£l  the  iSune  to  be  giren,  by  wridof  under  his 

hands 
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luiid  I  tint  dicn'md  m  fodi  ofc  the  micr  or  cnminindrrrf  fvcb 
fliip^orfdUt  IballiiidMijbcatBbertf  topaj»«iiclie  fcMiirn» 
iBafiiier»  or  other  pcrfim  on  botfd  fiicb  Ihipi  or  vdK|»  to  rooetvo 
6ich  gfcatcr  or  hi^ier  wifcs  ti  Ibch  'imvemor^  chirf  «MigHbiie^ 
odlcAoff  or  oonpttoUcr  flaU  diicft  u  aCotcftidi  wmi  that  ail 
contnAs  and  fectiritks  madet  entered  iato»  or  gfarcp^  oontiaij  to 
the  intent  and  meaning  of  thii  afty  ut  oade  noB  and  tiai^  to  all 
intenft  and  purpoies* 

B«t  bj  the  lodi  feAioo  of  (he  aA  it  it  provided^  nevcMhdcfi^ 
n  That  nodiing  in  Ail  aA  (hall  extend,  or  he  conftrned  to  eitnd 
to  anj  contract  or  agreement  which  (hall  or  may  be  made  wiih 
any  feaman,  mariner,  or  other  pcrfon  hired  or  enga^^M  to  (crvo  oo 
hoafd  any  mefchant  (hip  or  reflel,  at  any  port  or  plaee  withm  hia 
M^yefly'acokNiiet  or  piantatione  m  the  IPjl  Imdia^  who  Ihallt  M 
die  dme  of  fuch  hiibg,  or  engagement,  produoe  and  delirer  to  the 
mafter  and  commander  of  fuch  (hip  or  velfel,  a  certificate,  under 
{be  hand  of  tho  mafter  or  commander  of  the  (hip  or  veBcl  on 
boaid  of  which  fuch  feamaa,  mariner,  or  odier  fcrba  had  then 
laft  fenrcd,  figned  in  the  piefence  of  one  or  more  witnefs,  or  wit* 
neiei,  ftatiog  their  ufual  pbce,  or  plaoes  of  abode,  thereby  de* 
daring  or  ceirifynig  diat  fuch  (eaman,  omriner,  or  other  perfoo 
had  been  duly  difcharged  firom  the  (hip,  or  veffel,  on  boaid  of 
which  he  had  (b  hft  (ervtd  i  and  wUdi  ceitificate  die  (aid  ma(kr 
ior  commandrr  (hall  grant  within  thiee  days  next  after  appBearion 
madem  him  by  fuch  (eaman,  mariner,  or  other  perlbn,  before  u 
witne(i,  or,  in  default  thereof,  (hall  feifeit  and  pay  the  fum  of 
twenty  pcumdt,  to  be  leried,  tccoftrcfl,  and  applied  in  manner  hereto 
inhefore  direfiied  ;  nor  to  any  contraft,  or  agreement,  to  be  made 
widi  any  (Seaman,  mariner^  or  other  perfon  hhred  or  engaged  lo 
ferre  on  board  any  merchant  dnp  or  vcflel,  which,  throng  aece£> 
fity,  or  on  account  of  very  haaardous  fenrice,  or  extraordinary 
duty,  require  fuch  contra£l  or  agreement  to  be  made,  and 
more  wages  m  hire  pren,  and  of  which  neceflity,  iervice,  ot  ex* 
'traprfinary  duty  proof  (hall  be  nmde,  on  oad^  before  rite  cUef  null* 
giibate,  or  prindpaf  officer  of  any  port  or  phwe^  or  before  any 
juftice  or  jufticre  of  the  peace  of  the  (aid  colonte%  or  phntmaont ; 
nnd  prorkkd  alfo  that  fuch  feaman,  mariner,  or  other'peribn  t^ 
hired  or  engaged  to  tenc  on  board  any  (hip  or  te(Ed  fb  lequlriog 
fiidi  (enrice,  (hall  not  hare  defcrted  from  the  (hip  ot  veiH  on 
hoard  of  which  he  had  then  hft  fcrred  j  and  prorided  alfi»  that  no 

greater 
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gitateror  Ughnr  wages*  dr'liirc,  fliall  be  giren  hj  any  mafier  or 
oooudaiidtf;  or  taken  or  rcoeivtd'by  any  feanian,  mariner^  or  otier 
pefioD  at  (dbrefaid,  eicept  in  cafes  of  fuch  neceflity,  very  hazard* 
ooa  CmnfiOf  or  extraordinary  duty  as  afoitfaidi  than  after  the  n,t€ 
of  doable  the  monthly  wages,  or  the  wages  to  be  fettled  or  direfted 
by  any-  gowsnori  chief  magiftrate,  colle&or,  or  comptroUeri^  as 
barebh^bte  diteded^  to  be-paid  or  receiYcd  as  aforcfaid.** 

Upon  this  claufe  of  the  ftatute  Mr.  Ahktt  obierresj  (;)  ^  That 
k  is  difficnlt  to  collet  the  real  intention  of  the  legiflatuie  from 
sMa  long  and  confufed  prorifb.  Ifj  as  at  firft  fight  a^pearsy  it  was 
ibtended  to  allow  the  naaftef  to  give  more  than  double  wages^ 
irithont  the  anthority  of  a  magiftratcj  in  Um  cafes }  namely,  firft^ 
ff>  mariners  producing  a  certificate  of  difcharge  from  their  laft 
flnp ;  and,  fecondly,  in  the  cafe  of  neceffity,  hazardous  fenrice,  or 
extraordinary  duty,  proved  upon  oath,  to  mariners  who  have  not 
deferted  from  Aeir  laft  (hip  ;  then  the  laft  part  of  the  daufe  will 
be  inefieQ j^al.  If,  on  the  other  hand,  it  was  intended  to  allow  thif 
power  to  the  mafter  only  in  the  cafe  of  neceffity,  &c.  fo  proved^ 
and  to  mariners  who  have  not  deferted,  then  the  frft  part  of  tbp 
daufe  wtU  be  ineffedual*^ 

Soon  after  the  paffing  of  this  ftatute,  it  was  decided,  that  a  li- 
cence given  by  a  magiftrate  in  the  Weft  Indies  to  the  mafter  of  a 
Ibip,  <<  to  procure  men  on  fudi  terms  as  he  could  to  navigate  tbo 
ftq>  home,**  was  not  a  compliance  ^th  the  regulation,  prefcribedj 
•nd  that  a  mariner  could  not  maintain  ad  adion  on  a  promife 
made  in  porfuance  of  fuch  licence  to  pay  wages  exceeding  In 
nmount  double  the  wages  agreed  to  be  given  to  a  perfon  in  the 
like  fituatkm  on  the  outward  voyage  :  for  that  the  ftatute  required 
die  magiftrate  to  exercife  his  own  difcretion  as  to  the  rate  of 
wages  to  be  paid,  and  to  fpecify  the  fame  in  the  licence  (r). 

A  form,. of  articles  of  agreement  between  the  msRler,  officers^ 
wd  manners  ofBrit^  (hips  employed  in  carrying  flaves  from  the 
»coaft  oftAAica,  is  annexed  to  the  ftatutes  made  for  regulating  the 
maiftier  of  canying  flaves  in  fuch  (hips,  which  Contains  feveral 
if  g^riatiops  i^Iicable  to  that  particular  employment,  and  is  the 
only  fesei«  allowed  to  be  ofed  for  (hips  in  that  employment  (/). 

,S?9.       (r)  Rodgcrse. Lacyi a  Jhs,  mulPul. 57.      '  ■" 
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*  Tbefe  kgiflative  pvovifions  refpediing  feamen  extend  to  everj 
oiEcer  of  the  (hip,  except  the  mafter.  His  contra£t  can  only  be 
made  with  the  owners^  and  is  not  required  to  be  in  writing. 

The  ftatutes  do  not  render  a  verbal  agreement  for  wages  abfo« 
lutely  void«  but  impofe  a  penalty  on  the  mafter  if  a  written  agree- 
ment is  not  made.  When  a  written  agreement  is  made,  it  l>e« 
comes  the  only  evidence  of  the  contract  between  the  parties ;  and 
a  mariner  cannot  recover  any  thing  agreed  to  be  given  in  reward 
for  his  fervice,  which  is  not  fpecified  in  the  articles.  This  has 
been  decided  (/}  with  refpe£l  to  a  promife  to  pay  to  &e  mate  of  a 
fliip  employed  in  the  flave  tirade  the  average  price  of  a  flave  at  the 
place  of  the  (hip's  deftination ;  and  alfo  with  refpe£):  to  a  pro- 
mife to  pay  a  fail-maker,  ferving  in  a  (hip  belonging  to  tlie 
£afl  India  Company,  a  monthly  fum  beyond  the  wages  mentioned 
in  the  (hip's  articles^  which  had  been  (igned  by  him  as  fail* 
maker,  {u) 

A  feaman  who  has  engaged  to  ferve  on  board  a  (hlpj  is  bound 
to  exert  himfelf  to  the  utmoft  in  the  fervice  of  the  (hip;  and 
therefore  a  promife  made  by  the  mafter  when  the  (hip  was  in  dif* 
trefs,  to  pay  an  extra  fum  to  a  mariner,  as  an  inducement  to  ex- 
traordinary exertion  on  his  part,  was  efteemed  to  be  wholly 
void  (v). 

But  in  the  cafe  of  Campion  v.  Nicholas,  (w)  where  the  cargo  of 
the  (hip  was  loft  by  the  capture  of  a  Swedijb  privateer,  who  carried 
ber  into  Gottenburgh :  the  mafter  ftaid  there  three  months  to  refit 
the  (hip,  and  take  in  new  lading ;  and  to  prevent  the  feamen 
from  going  away,  he  agreed  to  pay  them  fo  much  per  month 
whiift  they  ftaid  there  ;  and  in  an  aftion  for  this  the  mafter  would 
have  difcbarged  himfelf  on  the  rule  that  freight  is  the  mother  of 
.wages,  and  that  none  are  ever  paid  while  the  (hip  is  lading  and 
unlading  \  which  the  Chief  Juftice  agreed  to  be  the  general  doc- 
trine :  but  he  held  it  not  fufEcient  to  controul  a  fpecial  agreement^ 
as  there  was  in  tliis  cafe,  and  where  too  there  was  fo  long  a  ftay 
at  Gotienlmrgb. 

(/)  White  w.  Wflfoo,  2  Bos,  li  Pul  116.      2  Rob,  Jdm.  Rep.  241. 

Ahhaty  301. 
(«)  Eliworth  V.  Woolmore,  Gwldhall  Sitt.  Deamber  18039  before  Lord 

Alvanlcy,  Cb.  J.     jibboii,  39 1 . 

(v)  Harrifoti  v.  Watfon,  Pcakc^s  Cat.  N.  P.  7a.       (w)  1  Sira.  40J. 
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So,  a  promife  bj  a  captain  of  a  fliip  on  bcKalf  df  bit  ownen, 
after  the  (hip  was  taken,  to  pay  monthly  wages  to  oite  of  the 
failors,  in  order  to  induce  him  to  become  a  hoftage,  is  bindiqg  on 
the  owners,  although  they  abandon  the  (hip  and  cargo,  (x) 

Of  the  Seaman* s  Right  to  the  Whole  or  Part  of  bis  Wages  / 
and  of  the  Lofs  and  Forfeiture  thereof  ^c*    . 

X.  Where  thefeaman  aEluall^  performs  his  ditty ^  or  is  prevented 
from  doing  it^  either  by  illnejsi  or  the  mifcmduB  of  the  '  maflef^ 
and  thefiip  earns  her  freight,"^  A  feaman,  who  hasi  faithfully  pet- 
formed  his  fetrice  on  board  a  (hip  during  the  whole  perickl  of  the 
intended  voyage,  is  entitled  to  receive  the  Whdle  of  the  itipolated 
reward,  if  no  difafter  has  rendered  his  fervice  iifclefs  or  unpro* 
du£live  td  his  employer.  And  as  a  feaman  is  expcfed  Ito  the  haz- 
ard of  lofing  the  reward  of  his  faithful  fervtce  daring  a  conCdef^ 
able  period  in  certain  cafes  ;  fo  dn  the  other  hand  the  law  givei 
hikn  his  whole  wages,  even  when  he  has  been  unable  to  fender  hiir 
fervice^  if  his  inabiliiy  has  proceeded  from  any  hurt  received 
in  the  performance  of  his  duty,  or  from  natural  li^knefs  hapr 
pening  to  him  in  the  courfe  of  the  voyage  {y\.  And  if  a 
oaafter,  in  violation  of  his  contradi,  difcharges  a  feaman  from  the 
fliip  during  the  voyage,  the  feaman  will  be  eptitled  to  his  full 
wages  up  to  the  profperous  determination  of  the  voyage,  dedu£l« 
ing,  if  the  cafe  require  ir,  fuch  a  fum  as  he  may,  in  tde  mean 
time,  have  earned  in  another  veflcl.  •  ' 

So,  if  a  mafter  of  a  fliip,  by  inhuman  treatment,  compels  a  failor 
to  quit  a  (hip,  the  latter  is  entitled  to  his  wages  for  the  voyage 
performed. 

Thus,  in  the  cafe  of  Limiand  f,  Stephens  {%\  which  was  alfo  at 
a&ion  of  indebitatus  a[Jumpftt  for  leamcn's  wages.  The  plaintiff 
and  defendant  were  natives  of  Snveden.  The  plaintiff  had  en>ered 
on  hoard  the  (hip  at  Stockholm,  llie  articles  were  out  and  home* 
She  had  jnade  a  circuitous  voyage,  and  ari'iyed  in  iht  Thames  in 
December^  l  Boo.  The  defendant  had  afTaUlted  and  beat  the  plain* 
tifffeveral  times  in  the  courfe  of  the  voyage  \  and  had  put  him  be* 
fore  the  maft,  as  a  common  failor,  though  he  had  been  hired  in  the 
capacity  of  mate.  The  plaintiff  applied  to  the  Sjfedijb  tonful^ 
dating  his  (ituation,  but  nothing  was  done;  the  con ful  onlj  de- 
firing  the  defendant  to  attend  him,  which  he  refufed  to  do. 

(jf )  Yates  V  Hall,  z  Term  Rep.  73.      {j)  Fide  Abb9tt,  39a     «  Ibid. 

{%)  I  Bjp.  Rep.269. 
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The  defence  relied  on  was,  that  the  plaintiff  being  a  failor,  had 

hired  hitnfelf  with  the  defendant,  under-  certain  articles,  by  which 

the  defendant  was  bound,  under  a  penalty,  to  bring  back  his  crew 

^        to  Sweden  \  fo  that  no  adion  could  be  maintained  in  \£iyf&r/fi/, 

or  until  the  completion  of  the  voyage* 

Lord  ^enytfh,  Ch.  }.  faid,  <<  There  are  reciprocal  duties  between 
Inafters  and  fervants.  From  the  fervant  is  due  obedience  and  re« 
fptSt ;  from  the  mafter,  pfotedion  and  good  treatment.  De« 
fertibn  is  a  forfeiture  of  wages;  but  if  the  captain  conduds  him* 
fdf  in  fuch  a  way  as  puts  the  failor  into  that  fituation  that  he  can« 
not,  without  damage  to  his  perfonal  fafety,  continue  in  his  fer- 
Vice,  human  tiature  fpeaks  the  language, — a  fervant  is  juftified  in 
providing  for  that  fafety*  After  the  plaintiff  had  been  with  the 
conful,  he  communicated  with  the  defendant  the  wiih  of  the  con- 
ful  to  fee  him.  The  captain  faid,  **  he  would  go  when  it  fuited 
^  him ;  and  being  prefled  by  the  plaintiff  to  do  fo,  ht  beat  the 
plaintiff  very  feverely  ;  threw  a  log  of  wood  which  hurt  his  foot. 
The  plaintiff  left  the  (hip  ;  and  the  defendant  was  heard  to  fay, 
that  if  he  returned  he  would  chain  him  to  the  maft,  and  bring 
blm  to  Sweden,** 

Mr/kine^  as  counfel  for  the  defendant,  faid,  <*  The  plaintiff  can- 
not juftify  a  defertion  by  reafon  of  the  defendant  having  beat 
him :  for  that  he  could  have  an  a£lion  of  affault,  which  is  a  pro* 
per  remedy.  In  this  cafe  the  plaintiff  failea  under  articIeSf 
by  which  thejcaptain  is  bound  to  bring  back  his  crew  to  Sweden^ 
under  a  penalty  \  and  tlie  failor  forfeits  his  wages  by  defertion.'* 

Sedpet  Lord  Kenyon^  ^^  Is  a  man  bound  to  ferve  at  the  peril  of  hi$ 
life  ?  Defer tion  is  an  anfwer  to  the  feaman*s  claim  for  wages  ^ 
but  that  muft  be  a  voluntary  a£t  of  the  feaman*s,  and  not  to  be 
caofed  by  any  zGt  of  the  captain.  In  this  cafe  the  a£t  of  the  cap« 
tain  has  made  the  diffolution  of  the  contra£t  neceffary,  and,  in 
my  opinion,  juftifiable  on  the  part  of  the  failor;  and  I  think  that 
be  is  intitled  to  a  verdift."  The  jury  accordingly  found  a  verdift 
for  the  plaintiff* 

But,  in  the  cafe  ofHulUv.  Hetghtman^  [a)  it  was  determined  by 
tbe  Court  of  X^ng^s  Bench  that  a  feaman  hatbg  contraficd  to  go  a 

(«)  1  Eafi  Rep.  145*  ^£ff.  Rep.  77.  S.C. 
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voyage  fiom  A.  to  B.  and  back  agaiiii  with  a  (tipulation  that  he 
Ibould  not  be  entitled  to  his  wages  till  the  end  of  the  voyage,,  can* 
not  maintain  a  general  ihdebiiatus  affitmpfu  to  recover  iiis  wa^^es 
pro  rata  as  fajr  as  B. ;  though  he  were  there  wrot:gfully  difmifled 
by  the  defendant^  (the  captain :)  but  his  remedy  is  either  for  the 
breach  of  the  fpecial  contrail,  or  for  fuch  tortiotis  a£k  of  the  cap- 
tain'sj   whereby  he  was  prevented  from  earning  his  wages. 

.  a.  Ofjiipulated  Wages.'\  In  the  cafe  of  Williams  v.  Brov>n^  [h) 
the  plaintiff  agreed  to  ferve  as  a  feaman  during  a  voyage  to  and 
from  the  Wifi  Indies :  on  his  arrival  there  he  was  claimed  as  a 
run-away  flave,  and  delivered  up  to  his  mafter ;  whereupon  it 
was  agreed  between  the  plaintiff,  his  mader,  and  the  captain,  that 
upon  payment  of  a  fum  of  money  by  the  captain  to  the  mailer, 
the  latter  (bould  manumit  the  plaintifFy  he  covenanting  to  ferve 
the  captain  as  a  feaman  for  three  years  at  certain  ftipulated  wages. 
The  plaintiff  was  accordingly  manumitted,  and  having  ferved  the 
captain  upon  the  homeward  voyage,  commenced  an  a£kion  againft 
him  to  recover  wages  for  that  voyage  upon  a  quantum  meruit.  The 
court  decided,  that  he  was  eftopped  by  his  covenant  from  claims* 
ing  more  than  the  fum  (lipulatwd« 

J,  Wbfre  the  Owners  do  not  fend  tie  Ship  en  her  ini  ended  Voyage^ 
If  after  the  hiring  of  feamen,  the  owners  do  not  think  fit  to  fend 
the  (hip  on  her  intended  voy  ige,  the  feamen  are  to  be  paid  for 
"the  time  during  which  they  may  have  been  employed  on  board 
the  ihip.  And  if  they  fuftain  any  fpccial  damage  by  breaking  oflT 
the  contraft,  it  fecn^s  reafonablealfo  that  they  ftiould  recover  fuch 
damage  by  a  fpecial  atiion  on  the  agreement.  0 

4.  Of  Outward  and  Homeward  bound  yojagesJ^  It  is  obferved 
(J)  that  the  payment  of  wages  is  generally  dependent  on  the  pay- 
ment of  freight :  if  the  fliip  has  earned  its  freight,  the  feamcr^ 
who  have  ferved  on  board  the  fliip,  have  in  like  manner  earned 
their  wages.  And  as  in  general,  if  a  ihip  deftined  on  a  voyage 
out  and  home  has  delivered  her  outviKiHS^bound  cargo,  but  pe^ 
riibes  in  the  homeward  voyage,  the  freight  for  the  outward  yoy» 
age  is  due,  fo  in  the  fame  cafe  [e)  the  feaihen  are  entitled  to  recciye 
iheir  wages  for  the  time   employed  in   the  outward  voyage,  aad 


(3)  3  Boi.  and  PuL  69.         {c\  f^ide  AhhoH^  401. 

{d)  Mbott^jg^,  ad  400.        {e)  1  LardRaym.  639,  739. 
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the  unloading  the  cargo.  And  \i  a  (hip  fails  to  feveral  places» 
Vages  arc  payable  to  the  time  of  the  delivery  of  the  laft  cargo* 
Upon  the  fame  principle,  where  money  had  been  advanced  to 
the  owners  in  p^rt  of  the  freight  outward,  and  the  (hipperi(hed 
before  her  arrival  at  the  port  of  delivery,  it  was  held,  {f)  that 
the  feamen  were  entitled  to  wages  in  proportion  to  the  money 
advanced.  If,  as  fometimes  happens,  a  charter-party  be  fo 
framed  as  to  exclude  the  owners  from  demanding  freight  for  the 
carriage  of  the  outward-bounc^  cargo,  unlefs'the  (hip  brings  back 
her  homeward-bound  cargo  in  fafety,  it  feems  that  fuch'a  fpecial 
agreement,  whereby  the  owners  confent  to  reiinquifli  a  benefit,  to 
which  they  are  entitled  by  the  general  principles  of"  law,  ought 
not  to  afFed  the  feamen,  or  deprive  them  of  their  general  right, 
unlefs  they  alfo  by  the  terms  of  their  contra£t  Ynake  the  like  agree- 
ment on  their  part.  Indeed  it  was  once  decided  in^  the  Court  of 
Admiralty^  {g)  that  the  feamen,  who  had  navigated  >  (hip  char* 
tered  by  the  Eafl  India  Company^  and  which  had  delivered  her 
outward-bound  cargo  in  the  Eojl  Indies^  but*  was  loft  in  the  home- 
ward voyage,  were  entitled  to  recover  wages  for  the  outward 
voyage  from  the  mafter,  althou-^h  the  owners  had  covenanted 
with  the  company  not  to  demand  any  freight  beyond  the  imprefs 
money,  of  which  the  fcamicn  had  received  their  (hare,  unlefs  the 
fliippreturned  home  in  fafety  j  and  although  the  mariners  thon- 
felves  had  given  bonds  to  the  matter  to  the  fame  effeft  with  re- 
gard to  their  wages.  And  Chief  Juftice  Holt^  is  faid  to  haire  de* 
cided  a  caufe  tried  before  him  in  the  fame  manner,  {h)  But  this 
deciGon  of  the  Court  of  Admiralty  is  reported  to  have  been  dif- 
approved  of  by  the  Houfe  of  Lords^  who  in  a  cafe  (/)  arifing  out 
of  it  between  the  matter  and  the  owntrs,  gave  liberty  to  the  par^* 
ties  to  appeal  to  the  delegates  again  ft  the  deciGon, 

5.  In  Cafes  of  Embargo  or  Hofiile  Detention^]  Where  a  feaman 
is  hired  by  the  months  and  the  (hip  is  detained  in  a  foreign  port 
ty  an  embargo  \  and  he  remains  with  the  (hip  during  the  period 
of  the  embargo  ;  if  ihe  fliip  afterwards  performs  her  voyage,  and 
earns  freight,  the  failo unentitled  to  his  full  wages,  including 
the  period  of  thc-lhip's  detention,  (i) 

(/)  a  Show.  283.  is)  Buck  V.  Rawlinfon,  1  Bro,  P,  C.  157. 
oB  ed.  (A)  Edwards 'u.  Child,  2  Vern.  727.         [})  Buck  v.  Raw- 

linfoD,   I  Bro.  P.  C.  137.  03.  id,  [k)  3   Bos,  Uf  PuL  +ij.  4i», 

AUiftt^  393. 
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So,  'ia  the  cafe  of  a  hoftile  detention  by  a  foreign  ftate,  if 
the  (hip  ultimately  performs  her  voyage,  the  faUor  is  entitled  tq 
wages  during  his  detention «  though  he  be  forcibly  taken  froia 
the  fliip  by  the  orders  of  a  foreign  prince. 

Thus,  in  the  cafe  of  Beale  v.  Thowpfon,  {/)  where  the  plaintiff 
had  been  hired  to  ferve  on  board  the  Ifabella  from  the  port  of 
IfOndon  to  Peinjhurgh^  and  from  thence  back  to  London^  at  5/.  per 
month.  The  circumftances  of  the  detention  of  this,  and  fevenil 
other  veiTcls  and  their  crews  were  as  follow  :  The  (hip  failecl 
to  Peterjburgh :  and  the  detention  firft  took  place  there  on  the 
5  th  of  November^  iSoo,  and  in  the  public  orders  of  the  R{^an 
Government  it  was  called  an  embargo,  and  was  faid  to  be  impofed 
qn  the  ground  of  a  breach  of  faith  qn  the  part  of  this  country  re- 
fpeding  |he  f/land  of  Malta*  The  mailers  and  crews  were  foon 
afterwards  forcibly  taken  from  their  veiTels  ;  fuch'  of  the  feamen 
as  were  the  fubje£ls  of  other  countries  were  liberated  at  the  re- 
queft  of  their  confuls  ;  but  the  Brittjb  mafters  and  mariners  were 
marched  in  parties  into  the  interior  of  the,  country,  and  treated 
as  prifoners  of  war.  A  convention  hoftile  to  Great  Britain  wa« 
formed  between  KuJJiay  Swedet/^  and  Denmark  ;  an  embargo  was 
impofed  in  this  country  on  the  veflVis  of  thtT^  nat^ions  j  afiual 
hoitilites  took  place  i  and  a  Bntijb  fleet  forced  the  found,  and 
9ittacked  Copenhagen.  Upon  the  deatli  of  Puult  and  the  fucce(Coa 
of  the  prefcnt  emperor  Ale^ander^  peace  was  reAablidied  ;  and  the 
(hips,  which  had  been  detained  on  both  Gdes,  were  piutually  reftore^* 
This  reftitution  took  place  in  Ruffia  at  tKe  end  of  Maj  iSoi  ; 
the  Briiijb  mariners  returned  with  their  vcffels^  which  brough|j 
home  their  cargoes,  and^arned  their  freight. 

« 

The  Court  of  King's  Ben^^hy*  unon  a  writ  of  error  from  the 
Court  of  Common  PUasy  decided,  that  fuch  fcizurc,  however 
hoftile  in  the  manner,  fo  far  partook  of  the  nature  of  an  embargo^ 
in  its  ircfuit,  and  not  oF  a  capture^  that  it  did  not  put  an  end  to  the 
contra£l  of  a  mariner  for  wages,  even  during  the  time  of  fuch  de- 
tention and  imprifonment.  But  even  conGdering  it  as  a  tempoU 
rary  capture,  yn  like  the  cafe  of  a  capture  and  recapture,  the 
mariner  was  ftiil  entitled  to  his  wages  \  for  a  mariner's^  title  to 
^ages  depends  on  the  fliip's'  earning  her  freight  for  the  voyage^ 

(/)  3  Bu,  bfjPii/.  405,  •.  ^EaS  Rtf 
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and  the  performance  pf  his  ftipulated  duty ;  and  here  freight  fof 
the  Toyagjc  was  ultimately  earnedi  and  the  mariner  was  guilty 
of  no  breach  of  duty }  for  his  (lipulatien  not  take onjbore  under 
unj  pntence^  wthout  Uavty  before  tb§  voyage  was  endedf  nrnft  be 
underftopd  of  being  on  Ihorc  by  tlfe  party  s  own  unauthorized  a£t. 
And  eyen  if  fuch  imprifopmei^t  pn  (hore  could  be  confidered,  yet 
the  mafter  having  afterwards  injccived  him  again  on  board  with- 
out objedion»  amounted  to  a  difpenfation  of  the  fernce  in  the 
iiiterval^  and  entitled  him  to  wage^  according  tp  his  original  con«i 

« 

6«  In  Cafes  of  Capture  and  Recapture.'^     If  a  fliip  is  captured  in 
ibe  cobiie  of  her  TOyage»  but  is  afterwards  recaptured,   and  ar- ' 
nves  with  her  crew  at  the  port  of  deliyeryi  tl>e  feamen  are  entitled 
to  thei):  wages,  (f^) 

But,  if  a  (hip  f^ii  tp  one  place  in  order  to  take  in  a  cargo  there, 
to  be  conveyed  to  another  place,  and  having  received  the  cargo 
accordingly,  be  taken  beforr  her  arrival  at  the  place  of  deliv^ery, 
i}othing  is  payabk  to  the  feamen  for  navigating  the  (hip  to  the  firlt 
place,  becaufe  nofreight  is  thereby  gained. 

■ 

Thus,  in  the  cafe  of  Hernaman  v.  Bawden^  {n)  which  was  aa 
aObn  of  affum^tiot  a  failor's  wages  on  a  voyagejto  Newfoundland^ 
£or  fiihf  and  from  thence  to  Spain  or  Portugal.  The  (hip  re- 
ceived her  cargo  at  Newfoundland,  but  was  taken  by  the  enemy 
before  her  arrival  at  her  port  of  delivery.  It  was  determined  that 
the  plaintiff  could  recover  no  part  of  his  wages  \  for  as  the  freighter 
}pft  hi|  cargp,    fp  the  mariner  ought  to  lofe  his  wages. 

So,  in  the  inftance  of  capture  and  recapture,  if  the  feamen  are 
thereby  Cepantcd  and  detained  from  the  (hip,  which  afterwards 
fsams  hgr  freight  without  them,  it  feems  doubtful  whether  they 
are^titled  to  their  .wagea  fpr  the  period  of  detention.  For 
though  in  the  cafe  of  Pratt  v.  Cuff,  {p)  which  was  tried  before 
^rd  Kenyouj  wherein  the  tnafter'  pf  a  veflel,  which  had  been 
captured  and  reftored,  claime4  his  ^ages  for  the  period  of  deten- 

(ib)  Bergftrom  v.  MilU»  3  Bjp.  Rep>  36.  M^ifeM  Abbott,  41  l>4xs.  jfito 
$i)€  fealors  Rahitity  to  contributlm  for  fahagi. 

(«)  3  Bur^  1^44.     (0)  Ci/rJ  mThomfoa  ^.  Rowcroft,  4  Eqft  Rep,  45. 
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tion,  although  he  had  during  that  time  been  feparated  from  the 
veiTely  the  (hip  having  afterwards  earned  her  freight,  the  wages 
for  the  voyage,  exclufive  of  that  period,  were  paid  without  dif- 
pute  J  and  the  defendant  is  reported  to  have  acquicfcc4  under  a  ver- 
dict given  againft  him  for  the  further  fum,  by  reafon  of  a  ftrong 
opinion  exprefled  by  his  lordfhip  at  the  trial  in  favor  of  the  claim. 
Yet  in  the  cafe  of  a  mariner  (p)  who  had  engaged  for  a  voyage  from 
NewcMjtle  to  London  and  back,  and  was  captured  with  the  (hip 
two  days  after  her  departure,  and  taken  out  of  her  by  the  captors 
and  fent  to  France^  and  who  indituted  a  fuit  in  the  Court  of  ^d^ 
miralty  for  wages,  the  (hip  having  been  retaken,  and  performed 
her  voyage.  The  learned  judge  of  that  court  f?.id,  *'  Nothing  is 
*<  better  fettled  than  that  the  a£l  of  capture  defeats  all  ri^ius  and 
"  interefts,*'  and  he  held,  the  intereft  of  the  mariner  not  to  be 
revived  in  that  cafe,  he  having  been  feparated  from  the  (hip,  and 
the  owner  having  been  obliged  to  hire  another  mariner  at  London  to 
fupply  his  place  on  the  return. 

7.  Where  a  Seaman  is  imprejcd  out  of  a  Mercbant-Sbip,  Qr  voluti" 
tartly  enters  into  the  King*s  Service.^  Before  the  pa  fling  of  either  of 
thc'Statutes,  which  regulate  the  fcrvice  of  feamen  in  merchant- 
(hips,  it  was  determined,  {q)  that  a  feaman,  who  was  impre(red 
from  fuch  a  (hip  into  the  king's  fervice,  was  entitled  to  receive  a 
proportion  of  his  wages  up  to  the  time  of  imprefling,  the  (hip 
having  ^aftcru'ards  arrived  in  fafety  at  her  port  of  difchargf^  It 
has  alfo  been  (ince  decided,  that  he  is  entitled  to  no  more,  (r) 
T)ic  firft  of  thofc  ftatutcs  (i)  exprcfsly  provides,  that  a  feamaa 
belonging  to  any  merchant-(hip,  who  enters  into  the  fervice  of 
.  his  Majefty  on  board  of  any  of  his  Majefty's  (hips,  (hall  not 
for  fuch  entry  forfeit  the  wages  due  to  him  during  the  term  of 
his  fervice  in  the  merchant-(hip,  nor  (hall  fuch  entry  be  deemed 
a  defertion.  It  as  alfo  been  decido4y  that  a  feaman  belonging  to 
a  privateer,  who  was  to  have  a  certain  (hare  of  prizes  in  lied  of 
wages,  and  who  had  engaged  to  ferve  full  fix  months  on  pain  of 
forfeiting  fuch  (hare,  did  not  lofe  his  (hare  of  a  prize  taken  whilo 
he  was  in  the  privateer  by  being  afterwards  imprefledj  and  then 

(p)  The  Friendsf  Belif  4  Rob,  Ad,  Rep,  14^.  See  alfo  Miott^  411  A/41). 
(q)  Wiggins  v.  Inglcton,   2  Ld.  Rnym.  1211.  See  alfo  Abbott^  39#,  5. 
[r)  ClcmciitB  V.  Mayborn,  K,  B,  Trin,  Term,  24  Geo.  III.  Jbbati,^^^. 
(j)  2  Geo.  XL  c,  36.  f.  13. 
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accepting  the  bounty^  and  entering  on  board  one  of  hisMajefty*t 
Ihips  before  the  expiration  of  the  fix  months.  (/) 

8.  Of  the  Death  of  a  Seaman  during  the  Voyage.'^  If  a  feaman 
falls, fick  and  dies  during  the  voyage,  it  appears  by  fcvera I  foreign 
ordinance8)(v)  that  his  vages  (hall  be  apportioned  and  paid  to 
his  repref^ntativesb  '  But  there  is  no  general  decifion  on  this  fub« 
je£l  in  our  law  books ;  though  in  the  cafe  of  Cutter  v.  PoweU^  [u)^ 
it  feems  to  have  been  admitted,  that  the  reprcfentatives  of  a  fea* 
man  hired  by  the  month  would  be  entitled  to  a  proportion  of 
vages  to  the  time  of  his  death.  The  fads  of  the  cafe  itfelf  were 
very  particnlar,  and  the  decifion  turned  upon  them.  Before  the 
pailiiigof  the  ftatute  which  limits  the  wages  to  be  given  to  per* 
fons  for  navigating  a  (hip  back  from  the  Weft  Indies  to  this  coun« 
try  one  Cutter  was  hired  as  fecond  mate  on  a  voyage  from  Jamaicm 
to  Liverpool  \  and  at  Jamaicay  the  mafter  fubfcribed  and  deli« 
▼credto  him  the  following  note :,  "  Ten  days  after  the  (hip  G.  P., 
**  myfelf  mafter,  arrives  at  Liverpool,  I  promife  to  pay  to  Mr.  Tm 
•*  Cutter^  the  fum  of  30  guineas,  provided  he  proceeds,  conti* 
**  nues,  and  does  his  duty  as  fecond  mate  in  the  faid  (hip  from 
«*  hence  to  the  port  of  Liverpool,  Kingfton,  July  ^ifH^  J793»'* 
The  (hip  failed  from  King/ion  on  the  2d  of  Atiguft^  and  arrived  at 
Liverpool  on  the  9th  of  OElober.  Cutter  went  on  board  the  31ft 
of  July,  failed  in  the  (hip  and  proceeded,  continued,  and  did  his 
duty  as  fecond  mate  until  his  death,  which  happened  on  the 
aoth  of  September,  It  was  provc<?,*  that  th«  wages  ufually  paid  to 
a  fecond  mate  on  fuch  a  voyage,  if  hired  by  the  month  out  and 
home,  were  4/ /^r  month  :  that  when  feamen?were  (hipped  bj 
the  .run  from  Jamaica  to  England,  a  grofs  fum  was  ufually  given  ; 
and  that  the  ufual  length  of  a  voyage  from  Jamaica  to  Liverpool^ 
was  about  eight  weeks.  The  plaintiff  was  executrix  of  Cutter  ; 
and  it  was  contended  on  her  hm  hehalf,  that  (he  ought  to  recover  a 
prophrtion  of  the  wages  for  that  part  of  the  voyage  that  he  lived,  and 
fttvedon  board  the Jbip,  The  Court  of  Kin^s  Bench,  before  which 
this  queltion  was  brought  for  deci(ion,  direfled  inquiry  to  be 
made  as  to  the  ufage  among  merchants,  &c.  in  cafes  of  this 
kind  ^  but  no  fatisfaAory  information  being  obtained  as  to  the 
ttfage^  although  fuch  notes  had  been  often  given,   the  court. 


{t)  Paul  9.  Eden,  K.  B.  Baft  Term,  25  Geo.  III.  jfUotf,  395. 
v)  Vide  Jbboti,  395. 
tf)  6  Term  Rep.  ^ao*  Su  alfo  Abhoih  29C 
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upon  confidenition  of  the  particular  terms  of  the  note;  and  of  the 
great  excefs  of  the  fum  to  be  paid  to  Qutier^  if  he  had  perfoniie4 
the  whole  Toyage  according  to  thofe  term^  above  the  uf^al  rate 
of  vages  upon  a  monthly  hiring,  decided  that  nothing  was  pay- 
able for  the  partial  fcrvice:  declaring  at  the  fame  time,  that  if* 
the  plaintiff  could  have  proved  a  ufage  to  pay  a  proportional  fum 
in  fimil^r  cafes,  their  decifion  fiiould  hare  been  conformable  to  the 
^fagc. 

Where  Jthe  captain  of  a  fliip  has  accounted  upon  oath  to  tho 
«olle£lor  of  the  port  for  a  fum  of  money,  as  the  wages  due  to  a 
4cceafed  feaman,  and  paid  the  fame  to  Greenivich  HofpUal^  under 
the  37  Geo*  HI-  c.  73,  the  reprefentatives  of  fuch  fcamen  may  K\]\ 
fue  the  captain  for  any  wages  due  beyond  the  fnm  fo  paid^ 

Thus  in  the  cafe  of  Armftrong^  admtniftratrix  of  Armftrongy  r^ 
^mxthy  (w)  which  was  an  aAion  brought  by  the  plaintiff  as  admi* 
flratrix  of  her  hulband,  who  had  been  a  mate  of  a  Wefl  Iniiaman, 
and  had  died  on  the  voyage  home,  for  wages  due  to  him  from  the 
^endsint  as  captain  of  the  (hip  upon  that  voyage* 

Upon  the  trial  of  this  caufe  before  Sir  J(^mes  M^mJUHy  Ch^  J. 
H  was  proved,  by  acknowledgments  of  the  defendai^t  made  to  the 
plaintiff  immediately  after  his  arrival  from  the  vpyage,  in  which 
the  plaintiff's  hufband  died,  that  23/.  were  due  to  him  for  wages  \ 
and  the  only  defence  relied  pn  was,  that  the  xiefendant  had  wtthii^ 
three  months,  after  the  arrjval  of  the  (hip,  paid  into  the  office  of 
the  receiver  of  the  fix-penny  duty  for  Greenwich  Hofpitalj  under  the 
37  Geo.  HI.  c.  73.  f.  7.  the  fum  qf  9/.  as  the  arrear  of  ^ages  due 
to  the  depeafed,  and  for  the  ufe  of  his  executor  or  adminiftrator, 
This»  \X  was  contended,  flcprivcd  the  plaintiff  of  her  right  of 
adion  for  the  wages  due  to  her  hufband,  the  defendant  having^ 
according  to  the  diredipns  of  the  abqv^  fiati^te,  accounte4 
with  Greenwich  Hofpital^  v^pon  p^th,  fpr  the  amount  of  the  wage^ 
due  to  the  plaintiff,  and  having  made  himfelf  liable  to  heavy  pe* 
tialties  if  he  had  rendered  a  falfe  accpi^nt.  His  lordfliip  dire^e4 
the  jury  to  dedu£t  the  9/.  paid  into  Greenwich  Hoffital  to  the 
account  of  the  plaintiff,  and  to  give  her  a  verdifl  for  14/.  This 
was  accordingly  done,  and  liberty  was  referved  to  the  defendant  to 
ypoye  t}ie  pourt  tp  fet  that  verdi£l  afide,  and  enter  a  nonfuit. 

(tK^)  I  ^rw  Rep.  C  B.  a^f. 
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A  rule  was  accordingly  moved  for  and  obtained  :  But  the  cottit^ 
after  argument,  determined  tha(  the  ^lainrif  was  entitled  tQ  repov 
yer  the  14/. 

6ir  Jof^es  Mansfield^  Ch.  }.  faid  :  <^  The  fingle  qiieftion  in  thai 

cafe  is,  whether  the  37  Geo.  III.  c.  73  has  taken  away  from  the 

f eprefentattves  of  fcamen  dying  upoc  a  voyage  the  tight  of  reoov 

vering  from  the  captain  fuch  wages  as  remain  due  to  them  ill 

their  reprefentative  charadcri   after  allowing    to  the  captain  for 

fo  much  as  he  has  duly  paid  upon  their  account  to  the  o£Eker  of 

Grtenwicb  H$fpitalf    Nothing  is  to  be  collected  from  the  bnguage 

of  the  a£l  as  to  the  pjirticular  grievance  which  induced  the  paff* 

ing  thpfc  provifions  which  apply  to   this  cafe.    On  that  point  wt 

are  left  in  the  dark.     Reprefentatives  of  deceafed  feamen  moft 

qften  not  only  be  very  ignorant  refpe£ting  the  amount  of  wages  due 

tothem  from  captains,  but  have  mud  encountered  great  difficulties 

in  purfuing  their  remedies  againlt  captains  who  had  probably  emr 

|>arked  on  freih  voyages.    To  remedy  thb  inconvenience  it  is 

provided  by  the  a<^^f  that  every  mafter  of  a  (hip  employed  in  the 

Weft  InJUa  trade  (haU,^  within    10  days  after  his  arrival  out  and 

home,  deliver  \xi  afi  account,  on  oath,  of  all  feamen  who  havt 

died  on  the  voyage,  and  within  three  months  after  his  arrival  in 

any  port  of  Great  Britain  pay  to  the  receiver  of  the  fix-penny  duty 

for  Gremmcb  Hofpital  any  wages  due  to  any  feaman  who  hat 

died  during  tlie  voyage,   to  the  ufe  of  the  reprefentatives  of  fuch 

feamen.     It  is  obfervable,   that  in  cafe  the  mafter  neg}e£ls  to  com** 

ply  with  the  direAions  of  the  a£l  in  the  above  mentioned  refpeds, 

he  b  fubje£led  to  two  penalties  of  50/.  each,  and  alfo  to  double 

4he  amount  of  the  wages  due  to  the  deceafed  feaman ;  but  that 

the  penalties,  when  recovered,  are  diftributed  in  the  proportioqa 

of  one- third  to  Greettwicb  Hofptal^  one-third  to  the  fupport  of  the 

feamen's  hofpital,    if  any  there  be  \  and  if  not,  to  the  difabled 

(eamen  pf  tl^at  port  aqd  their  fam^ieft,   and  the  remaining  one» 

third  tq  the  iiif^rmer,    Qf  ^hefe  penalties  therefore  nothing  is  re^ 

ferved  for  thf  reprefentatives  of  the  deceafed  feamaui  whp  have 

been  the  adual  Ipfers  by  thi^  negleA  or  fraud  of  the  mafter  of 

fhe  (hip*    That  is  a  ftrong  ground  for  inferring,  that'  it  was  not 

the  intention  of  the  legiflature  to  deprive  them  of  their  remedy 

at  law  for  the  wages  not  aAually  paid  to  the  officer  at  Greenmcb 

flojpital.    For  it  feems  probable  tl^t  the  legiQature  would  hire 

eiyen  fpme  part  of  the  pqialties  recpvcred  to  the  reprcfentativet 
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•f  the  deceafed  feaman  by  way  of  compenfation  for  their  lofsy  if 
it  hacfiiitexidcd  to  deprive  them  of  their  right  of  aflion  for  the 
wages  not  duly  paid  in  on  their  accoant.  If  the  whole  of  the 
wages  due  are  faithfully  paid  in,  of  courfe  the  reprefentative  of 
the  fieaman  has  no  longer  any  right  of  adion  for  wages  \  but  if  a 
part  only  be  paid  in,  and  the  remainder  be  fraudulently  withheld* 
on  what  principle  is  it  that  the  reprefentatives  of  the  feamen  are 
to  be  deemed  to  be  deprived  of  their  right  of  fuing  for  fuch  wages  ? 
According  to  the  conftrufiion  contended  for  on  behalf  of  the  de- 
fondauti  the  mafter  of  a  Ihip  may  be  called  upon  to  pay  large 
penalties,  no  part  of  which,  nor  of  the  wages  remaining  unpaid 
will  ever  belong  to  the  perfon  really  injured  by  the  mifcondu£l 
xA  the  captain,  vi%*  the  reprefentative  of  the  feaman.  It  appear$ 
CO  me  monftrous  to  put  fuch  a  con{lru£lion  upon  an  a£l,  which 
does  not  contain  one  fingle  word  by  which  the  right  of  the  repre- 
sentative to  recover  wages  not  duly  accounted'  for  to  Grtenwicb 
Hojfiiid  is  taken  away." 

^.  Where  a  Skip  Joes  not  perform  her  Voyage  in  confequence  of 
her  not  being  Sea-woriiy^  &c.]  The  wages  of  feamen,  whether 
hired  by  the  month  or  for  the  voyage,  are  fometimes  loft  with« 
out  any  fault  on  their  part,  and  fometimes  forfeited  by  their 
mifeondu£l.  The  payment  of  their  wages  depends  on  the 
fuccefsful  termination  of  the  voyage:  therefore  if  by  any 
difafter  happening  in  the  courfe  of  the  voyage,  fuch  as  the  lofs 
or  capture  of  the  (hip,  the  owners  lofe  their  freight,  the  feamen 
;^fo  lofe  their  wages,  (x) 

So,  if  a  ihip  be  not  fea*  worthy  at  the  commencement  of  her 
voyage,  and  in  the  courfe  of  it  is  forced  into  port,  and  the  crew 
are  compelled  to  abandon  the  voyage  $  the  iailors  cannot  recover 
wages  for  any  part  of  the  voyage :  but  their  remedy  is  by  fpecial 
a£lion  on  the  c^fe  ggainft  the  owners. 

Thus,  in  the  cafe  of  Eaten  v.  nom,  (y)  which  was  ah  afiion 
of  affumpftt  for  feaman's  wages.  The  defendant  was  the  owner  of 
a  (hip  living  at  Liverpool  \  and  had  hired  the  plaintiff  to  proceed 
as  mate  on  board  the  fliip,  on  a  voyage  to  Phiiadelpbia.  The 
ihip  lulled  oh  the  voyage,  but  was  under  the  necef&ty  of  putting 
into  Corh^  not  from  any  uncommpn  badnefs  of  the  weather^  but 

(*)  Vide  A/o%,  Bool  2,  ei,  j^.  /.  ip.  t  SsJ.  179,  Abemethy  v. 
La&dale,  Dof^.  539%  jM^,  411,  gp)  5  E^,  iQp.  6^ 

from 
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from  the  circumftancc  of  the  want  of  fea-worthinefs  in  the  fliip  % . 
whichi  on  infpedion^  was   found   not  to  be  capable  of  repairs  ; 
fo  that  (he  was  condemned  aitd  fold,  and  the  voyage  abandoned. 

The  counfel  for  the  plaintiff  admitted  that^  in  common  cafes, 
freight  was  the  mother  of  wages^  and  that  if  the  ihip  was  loft  the 
failor  had  no  claim :  but  he  contended,  that  that  was  the  cafis 
where  the  (hip  was  fea-worthy,  ^hen  (he  failed  on  her  voyagCf 
amd,  unlefs  prevented  by  the  common  cafualities  of  the  fea,  could 
have  completed  her  voyage,  and  the  feaman  earned  his  wages. 
The  owner,  by  fending  out  a  (hip  incapable  of  performing  the 
voyage,  could  not  defeat  the  plaintiff's  claim  to  wages  where  he 
had  been  willing  to  ferve,  and  where  the  voyage  was  loft  and 
'defeated  by  reafon  of  the  defendant's  own  default,  and  not 
through  any  fault  of  the  plaintiff. 

Lord  Enenhrougb^  Ch.  J.  faid :  **  That  the  cafes  had  never 
made  the  diftinflion  contended  for  by  the  counfel.  The  rule 
of  law  was  general  \  the  (hip  muft  perform  her  voyage  to  entitle 
the  feamen  to  recover ;  and  if  the  owner  fcnt  her  out  under  fuch 
circumftanccs  as  were  (tated,  it  (hould  be  the  objeft  of  a  fpecial 
a^ion  on  the  cafe :  but  he  was  of  opinion,  that  the  (ailor  could 
not,  on  the  ground  ftated,  recover  his  wages." 

The  plaintiff  afterwards  proved,  that  when  the  vcffel  was  found 
not  to  be  in  a  capacity  to  proceed  on  the  voyage,  he  was  ordered 
to  remain  on  board  until  (he  underwent  fome  repair  \  which  he 
did,  and  for  which  he  claimed  wages. 

•Lord  ElUnborougb  ruled,  that  this  being  a  new  contra^,  the 
plaintiff  was  entitled  to  recover  on  that  account^  as  for  work  and 
labour. 

10.  In  Cafes  of  ^mbezzletneni  or  Damage  of  Part  of  tie  Cargo,'} 
If  any  part  of  the  cargo  be  embezzled  or  injured  by  the  fraud 
or  negligence  of  the  feamen,  fo  that  the  merchant  has  a  right 
to  claim  a  fatisfaftion  from  the  mafter  and  owners,  it  is  ob- 
favcd,  (2)  that  they  may,  by  the  cuftom  of  merchants,  dcdufk 
tht  value  thereof  from  the  wages  of  the  feamen,  by  whofe  mif. 
coadua  the  injury  has  taken  place.    And  that  the  laft  prpvifo 

(s)  Attottj  4t8» 
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L^  /fntrodnced  inta  the  ufual  ^urecrocnt  figiled  "by  the  feamen,  it 
calculated  to  enforce  this  rule  in  the  cafe  of  ertibczzlement  either 
of  the  cargo  or  of  the  (hip's  (lores^ 

But  where  part  of  tiie  cargo  Is  plundered  dtiriog  the  i6^i^$ 
but  by  whom  cannot  be  afccrtained,  a  failor  docs  not,  in  coii- 
fiequence  of  fuch  plunderage,  forfeit  his  wages  \  nor,  as  it  ihould 
lean,  is  he  liable  t6  any  dedudion  therefrom* 

Thus,  in  the  cafe  of  Tbompfon  v.  Collins,  {a)  "which  was  an  aQioff 
of  ajfumffitiox  feaman's  wages.  On  the  trial,  a  verdifl  was  found 
for  the  plaintiflF,  (ubjedi  to  the  opinion  of  the  Court  of  Common 
FUot  on  a  cafe  which  dated,  that  on  the  lyth  of  Februar^^  I8039 
the  plaintiff  (hipped  himfelf  as  a  failor  on  boardKhe  fliip  Mentor^ 
7t  Port  Maria  J  in  Jamaica^  fot  a  voyage  from  Jamaica  to  London f 
and  afterwards  ferved  on  board  the  fliip  during  the  voyage.  At 
the  time  of  his  entry  he  (igncd  the  articles  prefcribed  by  the 
ftatute  37  Geo.  IIL  c.  73.  The  Mentor  had  fcveral  pipes  of  Ma- 
deira on  board,  which  were  (hipped  at  Madeira  on  the  outward*' 
bound  voyage,  and  (towed  in  the  fore-part  of  the  (hip,  and  fecured 
in  the  ufual  manner  by  a  ftrong  partition  of  deal  boards  to  prevent 
the  crew  from  getting  to  them*  When  the  (hip  fet  fail  from 
Jamaica  on  her  homeward-bound  voyage  the  partition  was  fecure^ 
In  the  courfe  of  her  paflage  from  Jamaica  to  London  the  partition 
was  broken  down  by  fome  of  the  crew,  but  by  whom  the  fame 
was  done  could  not  be  afcertained*  *  Six  of  the  ca(ks  were  plugged 
by  fome  of  the  crew,  but  it  was. not  proved  that  the  plaintiff  was 
concerned  in  the  tranfa£lion«  Upon  the  landing  of  the  ca(ks 
plugged  there  was  found  a  deficiency  in  their  contents  to  the 
amotint  of  i62  gallons.  The  defendant,  the  owner,  paid  aH 
the  other  men  their  wages,  dedufling  their  proportionable  value  of 
the  Madeira  loft* 

The  queftion  for  the  opinion  of  the  court  was,  whether  the 
plaintiff  was  entitled  to  recover  ? 

The  counfel  for  the^  defendant  argued  thus :  ^<  The  form  of 
agreement,  to  be  entered  between  the  mafter  and  mariners  upon 
We/i  India  voyages  is  exprefsly  provided  by  37  Geo.  IIL  c.  73*  f^ 
II.  Whatever  conditions,  therefore,  are  to  be  found  in  the  nr-^ 
ticlet  contained  in  the  fchedule  of  that  a£t  mud  be  binding  ujfKNi 

(«)  1  Nevf  Rep.  C.  B.  347. 
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the  parties.  At  the  eondUfion  of  the  articles  it  is  agreed  <  that 
each  feaman  and  mariner  ^ho  {hall  Well  and  truly  perform  the 
above  mentioned  voyage  (provided  always,  that  there  be  no  plun- 
deragCf  embcEzlement,  or  other  unlawful  a&s  committed  on  the 
(aid  veflers  cargo  or  ftores)  ihall  be  entitled  to  their  wages  or  htrt 
that  may  become  due  to  him  pUrfuant  to  this  agreement.*  The 
right  to  wagesi  therefore^  is  fubje£k  to  a  condition;  and  if  there 
be  any  plunderage  or  embezzlement,  the  right  to  wages  is  for« 
feited.  The  terms  of  the  provifo,  being  clear  and  precife,  c^innot 
be  done  away  by  conftru£lion.  Many  of  the  marine  laws  appear 
at  firft  repugnant  to  juftice )  but  they  are  founded  on  policy,  and 
have  therefore  been  fupported.  It  appears  from  M^iUf^  book  2« 
chap.  3*  f.  9.  that  if  goods  are  embezzled,  the  maftet  may  dedudk 
the  amount  out  of  the  mariner's  wages;  for  before  the  mariner 
can  claim  his  wages  out  of  what  the  fliip  hath  earned,  the  fliip 
muft  be  acquitted  from  the  damage  that  the  merchants  have  fof* 
tained  by  the  negligence  or  fault  of  the  mariners.  It  is  alfo  faid 
m  Bellamy  v.  Ruffd^  2  Show.  l6^.  that  there  b  a  cuftom  between 
the  mafker  and  hired  feamen  to  dedu£l  out  of  their  wages  what 
goods  are  damnified." 

The  court,  however,  were  of  opinion  tha(  the  plaintiff  was 
entitled  to  recover. 

Sir  Jamei  Mansfield^  Ch.  J.  faid :  «<  Whether  the  defendant  in 
diis  cafe  be  entitled  to  deducl  out  of  the  plaintiff's  wages  his 
proportion  of  the  embezzlement,  in  the  fame  manner  as  has 
been  done  refpe&ing  the  other  feamen,  might  perhaps  afford  fome 
qneftion ;  but  nothing  .has  been  tendered,  and  no  money  paid 
into  court,  and  we  have  only  to  determine  whether  the  plaintiff 
be  entitled  to  recover.  If,  however,  the  right  to  a  dedufiioa 
be  confidered  as  a  queftion  of  importance,  and  the  defendant 
will  pay  into  court  the  reft  of  the  plaintiff's  wages,  together  with 
the  coils  of  this  a&ion,  I  (hould  have  no  objection  to  let  this 
cafe  (land  over  to  next  term,  in  order  to  confider  further  tht 
queftion  of  dedudlion  ;  but  in  that  cafe  the  defendant  muft  paf 
the  cofts  of  the  argument.  As  to  the  a£l  of  Parliament,  nothing 
C9Xk  be  more  unreafbnaUe  than  the  conftru£tion  fet  up  for  the 
defendant  (  the  words  relied  upon  are  <  that  each  feaman  and 
Aariner  who  fhall  we)l  and  truly  perform  the  above-mentioned 
voyage  (provided  always,  that  there  be  no  plunderage,  embezilc* 
tnent,  or  other  unlawful  ads  committed  on  the  faid  veffeFs  cargo 
or  ftores)  ihall  be  entitled  to  their  wagep  or  hire  that  may  be- 
come 
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come  due  to  him  purfuant  to  this  agreement.*  From  thefc  gc* 
ncral  Jcofc  words  the  defciKlant  would  contend,  that  if  any 
gcx>d8  to  the  amount  of  5X.  be  plundered  or  embezzled  by  A.,  or 
any  unlawful  aft  committed  by  A.,  B.,  and  every  other  failor  on 
board,  fhall  lofc  his  whole  wages.  The  words,  therefore,  muft  be 
conftrued  rcfpe^i^ively  to  every  failor  who  fhall  plunder,  embezzle, 
or  commit  an  unlawful  aft.  There  is  no  foundation,  therefore, 
for  a  forfeiture  of  the  whole  wages  ;  andf  fufpcft  that  there  is  as 
little  for  a  proportionable  deduftiou ;  for,  notwithftanding  \vhat 
is  faid  in  Molloy^  if  fuch  be  the  rule  of  law,  it  is  fcarcely  poflible 
but  that  it  muft  have  been  often  mentioned  in  our  books,  and  as 
well  known  as  any  rule  of  maritime  law,  fince  frequent  occafions 
fnufthave  arifen  for  the  application  of  it/' 

K.  OfDefertion.']  Defertion  from  the  fliip  is  held  to  be  a  forfeiture 
of  the  wages  previoufly  earned  in  all  maritime  dates  {k) ;  and 
in  conformity  to  this  principle  of  maritime  law,  the  legiflatare  of 
this  country,  by  theftat.  11  and  \%  W.  III.  c.  7.  f.  17.  *<for  the 
prevention  of  feamen  deferting  of  merchant  fliips  abroad  in  parrs 
beyond  the  feas,"  has  enafted,  <<Thac  zWfucb  feamen,  officers, 
or  failors,  who  (hall  defert  the  (hips  or  veifels  wherein  they  are 
hired  to  ferve  for  that  voyage,  (hall,  for  fuch  offence,  forfeit  all 
fnch  wages  as  (hall  be  then  due  to  him  or  them.**  And  by  the  ftat. 
2  Geo.  II.  c.  36.  f.  3.,  if  a  feaman  ihall-defert,  or  refufe  to  pro« 
ceed  on  the  voyage  on  board  any  (hip  faonnd  to  parts  beyond  the 
feas,  or  (hall  defert  from  the  iliip  to  which  he  belongSi  in  parts 
beyond  the  feas,  after  he  iliali  have  figned  the  contraft,  he  fhall 
forfeit  to  the  owners  the  wages  due  to  him  at  the  time  of  his  de- 
ferting, or  refufing  to  proceed  on  the  voyage. 

By  the  articles  of  agreement ^ufually  figned  in  thefe  cafes,  it  is 
ftipulated  that  the  mariner  (hall  not  go  out  of  the  (hip,  on  board 
any  other  vefTel,  or  be  on  (hore  under  any  pretence  whatever,  with- 
<Hit  leave  ;  and  that  in  default  he  fhall  be  liable  to  the  penalties  of 
this  aft  of  parliament :  but  it  is  obferved  [c)  that  this  ftipulation 
is  merely  referrible  to  the  ftatute,  and  does  not  create  a  forfeiture 
of  irages  in  a  cafe  where  the  ftatute  has  not  inOifted  it ;  as  in  the 
cafe  of  leaving  the  (hip  after  her  arrival  in  a  port  of  this  country, 
akhough  before  (he  is  moored.    This  cafe  is  fpecifically  provided 

{h^;  Vide  Abbott,  \i I.    '        (c)  /i/V.4f4- 

'        for 


\ 
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for  by  the  fecond  fe£lion  of  the  lafl;  mentioned  aft,  which,  afcer 
'  r^eciting  that  ^<  feamen  and  mariners,  after  theic  fliip's  anival  at 
.  their  unlivering  port  in  Gr^at  Britain^  oftimes  leave  thi  (hips 
and  veflels  before  thej  are  unladen,  or  before  the  faid  feamen  and 
mariners  are  difcharged  by  the  mafters  or  commanders  of  fuch 
(hips  or  veflels,"  cnads,  **  That  in  cafe  of  any  feaman  or  mariner, 
not  entering  into  the  fervice  of  his  Majefly^  his  heirs  and  fucceiTors, 
(ball  leave  fuch  fl^ip  or  veflel  to  which  he  or  they  belong,  before  he 
or  they  (hall  have  a  difcharge  in  writing  from  the  mafter  or  com- 
mander, or  other  perfon  having  the  charge  of  fuch  fliip  or  veflcl, 
he  of  they  fo  leaving  fuch  (hip,  or  vcfTei,  (hall  forfeit  one  month* s 
pay  to  the  ufe  of  Greenwich  hofpital/* 

Although  by  this  claufe  the  difcharge  is  required  to  be  in 
writing,  yet  in  an  a£tion  brought  by  a  feaman  again (l  the  mafter 
for  his  wages,  at  the  trial  whereof  it  appeared  that  the  plaintiff  and 
feveral  others  left  the  (hip  under  thefe  circumftance$,  while  ihc 
was  under  the  commstnd  of  the  mate,  and  the  mafter  infifted  upon 
his  right  to  make  this  dedu£lion^  but  did  not  call  the  mate  to  prove 
that  he  had  not  given  a  difcharge  in  writing,  it  was  held,  th^t 
the  jury  might  prefume  that  the  plaintiff  had  received  fuch  a  dif- 
charge ;  this  being  the  cafe  of  a  penalty  in  which  the  negative 
ought  to  be  proved  by  the  party  infifting  on  the  forfeiture,  as  the 
circumftances  of  the  caie  appeared  to  afford  him  the  means  of 
doing  fo  {d)* 

Theftatute  2  Geo.  II.  c.  36.  f.  9.  alfo  authorizes  the  mafter  or 
owner  to  dedufi  from  the  wages  due  to  a  mariner  all  the  penalties 
and  forfeitures  incurred  by  the  aft,  and  to  enter  them  in  a  book  to  be 
kept  for  that  purpofe,  to  be  (igned  by  the  mafter  and  two  or  more 
principal  officers.  Upon  this  claufe  of  the  a£i  it  has  been  held,  {e) 
that  the  mafter  cannot  make  this  dedu£lion  unlefs  the  forfeiture 
has  been  regularly  entered  in  a  book,  as  the  ftatute  dire^s; 

.  With  refpcfl  to  (hips  of  the  burthen  of  one  hundred  tons  and 
upwards,  employed  in  ihe  coajling  trade ^  and  going  to  open  fea, 
it  is  provided  (y )  that  if  a  feaman,  having  (Igned  the  requifite  agree* 
ment,  negleAs  or  refufes  to  proceed  on  the  intended  voyage,  he 

(//)  Frontine'-o.  Froft,  3  Bos,  W  Pul.  302.  {e)  Ibid, 

if)  3*  Geo.  III.  c.  39./.  3.  y  4.  fee  alfo  Ahboll,d^\^. 

,    Vol.  I.  C  c  forfeit* 
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forfeits  to  the  owner  all  the  wages  due  to  him  at  the  time ;  but 
the  forfeiture  for  defertion  afterwards^  and  before  the  voyage  or 
voyages  agreed  upon,  or  upon  which  fuch  (hip  (hall  have  pioceed- 
ed,  (hall  be  completed,  and  the  cargo  of  fuch  (hip  delivered,  or 
before  the  feamen  (hall  have  a  difcharge  in  writing  from  the 
mafter,  &c.  isonly'bf  om  month* s  wages  to  the  ufe  of  Gnenwicb 
hofpital. 

In  all  cafes  afeaman  who  wilfully  abfents  himfelf  from  the  (hip 
wi^thout  leave,  forfeits  to  the  ufe  of  Greenwch  hofpital  two  days* 
pay  f©r  each  day's  abfcncc  [g). 

In  the  eoafting  trade^  the  (latute  31  Geo.  3.  c.  39.  f.  9.  dircfis, 
that  if  a  feaman  is  hired  by  the  voyage,  and  the  period  of  the 
voyage  agreed  upon  exceeds  one  lunar  month,  the  forfeiture  of  one 
month's  pay  (Iiall  be  accounted  a  forfeiture  of  a  fum  of  money 
bearing  the  fame  proportion  to  the  whole  wages  as  a  lunar  month 
fhall  bear  to  the  whole  period  of  the  voyage ;  and  that  the  for- 
feiture of  two  days'  pay  (hall  be  computed  in  the  fame  manner. 
If  the  whole  period  of  the  voyage  docs  not  exceed  one  lunar 
month,  the  forfeiture  of  one  month's  pay  is  to  be  accounted  a. 
forfeiture  of  the  whole  wages  contra£led  for :  and  the  like  as 
to  the  forfeiture  of  two  days'  pay,,  if  the  voyage  does^pot  exceed 
two  days.  V^ 

Ip  addition  to  this  forfeiture  of  wages  earned  by  fcrvicc  in  the 
fhip  from  which  a  feaman  deferts,  the  legiflature,  by  ftat.  37  Geo. 
III.  c.  73.  f.  I.  has  further  puni(hed  defertion  from  a  Bntijb  (hip 
in  the  Weft  IndUs  with  forfeiture  of  all  the  wages  to  which  he 
might  otherwife  be  entitled  for  the  voyage  made  in  the  (hip  on 
ioard  of  which  hejball  enter  immediately  after  fuch  defertion. 

We  have  already  fcen  (A)  that  entry  into  the  fervicc  of  his 
Majefty  is  not  deemed  a  defertion,  nor  followed  by  the  forfeiture 
of  wages. 

The  legifiature  has  alfo  puni(hed  with  the  forfeiture  of  wages 
the  offence  of  neglediing  or  refuGng  toalTifl  the  mafter  in  defend- 
ing the  (hip  againft  the  attack  of  pirates  (/')•     It  fcems  alfo  that 

Ig)  t  Geo  11.  f.  36  /  5.  fcf  31  Geo,  3.  c,  39./  4. 

{h)  yide  anie,pagi  376.  (i)  23  and  23  Car.  2.  #.  1 1./  7. 
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Degled  oF  duty,  difobedience  of  orders,  habitual  drunkcnncfs,  or 
any  caufe  which  will  juftify  a  mader  in  difcharging  a  feaman 
during  the  voyage,  will  alfo  deprive  the  feaman  of  his  wages  \Jk).  * 

Byt  in  the  cafe  of  Sigard  v.  R9berts^  (/)  which  was  an  adion 
of  affhmpftt  for  feaman's  wages  agninft  the  defendant,  as  captain  of 
the  (liip  Elizabeth f  on  a  voyage  from  Hamburgh  to  Tfanquebar^ 
from  Tranquebar  to  any  port  the  captain  ihould  think  proper ;  and 
from  thence  to  the  port  of  Hamburgh^  or  apy  other  port  of  de- 
livery. 

The  plaintiff  figned  articles,  and  failed  on  the  voyage  to  the  IJti 
df  France^  where  {he  took  *in  ,a  cargo  of  coffee,  fugars,  &c.  for 
Hnmburghy  and  was  proceeding  on  her  voyage,  when  {he  was  met, 
on  the  apth  of  March j  1799,  in  the  North  SeaSy  by  bb  Majefty's 
(hip  the  Lord  Duncan^  and  taken  and  brought  into  the  Downs,  and 
libelled  in  the  Court  of  Admiralty  as  enemy's  property. 

It  was  given  in  evidence  for  the  plaintiff,  that  he  had  come  on 
fhore  with  a  boat  from  the  fhip,  accompanied  by  the  fecond  mate 
and  the  furgeon;  that  he  had  Remained  oti  fhore:  but  it  ap- 
peared that  he  and  the  other  feamen,  on  being  required  to  get  on 
board,  faid  they  had  no  vi£)ual8  the  whole  of  the  day,  and  only  re* 
quefied  to  (lay  till  they  bad  fome ;  and  that,  being  then  left  on 
fliore,  they  had  gone  to  the  (hip  the  next  morning,  when  the  de- 
fendant refufed  to  receive  them,  and  difmtffcd  them,  rcfufing  to 
pay  them  their  wages,  and  defiring  them  to  go  to  Hamburgh  and 
feek  tbem. 

The  counfcl  for  the  defendant  rcfted  their  defence,  ift.  on  the 
claufe  in  the  articles  by  which  the  crew  were  to  fcrve  on  the 
Toyage,  above  ftated>  and  back  to  Hamburgh,  or  wherever  elfe  the 
port  of  delivery  fhould  be ;  that  the  (hip  not  having  arrived  at 
Hamburgh^  or  at  any  other  port  of  delivery,  the  adion  was  not 
maintainable  until  either  of  thofc  events  took  place.  2dly,  That 
by  the  feventh  claufe  in  the  articles,  no  feaman  was  to  demand 
any  money  of  the  captain,  but  to  be  content  with  the  wages^  he 
had  received  in  advance,  until  the  voyage  was  ended,  the  cargo 
imloaded,  and  the  (hip  cleared  and  brought  into  the  proper  moor- 
ings, under  penalty  of  (ix  marks  i  fo  that  this  was  a  bar  to  the 

(i)  2  Roi,Adm  Ref.261.   Jbbottf^iS.  (/)  ^  Ejp,  Rep.  lu 

C  c  2  plaintiff's 
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plaintiff's  recovery  in  this  country-  3dly,  That  this  was  a  de- 
sertion, by  which  the  feaman  forfeited  bis  wages,  under  the  lafl 
claufe  in  thefe  articles. 

Lord  EldoHy  Ch.  J.  faid,  ««  By  the  lad  claufe  in- thefe  articles, 
defertton  is  a  forfeiture  of  wages;  the  law  would  have  held  the  fame 
language  :  the  principal  queftion,  tbereforci  here  is,  Is  this  a  de- 
fertion  ?  The  defendant  undertakes  to  prove  that.it  is;  but, 
from  the  circumftances  of  the  cafe,  I  am  of  opinion  that  it  is  not : 
theplairitiffand  the  other  feamen  only  requeued  to  be  permitted 
to  remain  on  (hore  to  have  fome  vifiuals ;  it  was  a  reafonable  re- 
queft ;  they  had  no  intention  of  abandoning  the  (hip :  they,  in  fa£l, 
went  on  board  as  foon  as  they  had  the  means,  and  were  refufed  to 
be  received*  After  thus  oflFering  to  return  to  their  duty,  the  cap- 
tain {hall  not  be  permitted  to  call  fuch  condu£k  a  defertion,  when 
the  whole  condu£t  of  the  plaintiff  (bowed  that  no  fuch  was  in- 
tended." 

^*  The  fecond  queftion  fet  up  by  the  defendant  is,  that  the 
wages,  if  any  are  due,  are  recoverable  at  Hamburgh  only  ;  and  it 
is  therefore  contended  that  the  captain  cannot  be  fued  in  a  foreign 
court  of  juftice.  It  is  a  very  wholefome  provi(ion,  and  it  may  be 
right  law,  that  if  a  (hip  is  captured,  and  the  mafter  and  failors  all 
difmifled  by  the  force  of  third  perfons,  fuch  claufe  (hould  be  ef- 
fe£lual ;  but  the  queftion  is,  has  the  plaintiff  a  right  to  fue  here  ? 
In  this  cafe  the  captain  difcharges  the  failor.'  I  (hould  be  ferry  to 
ftate,  that  when  the  captain  difcharges  the  feaman,  fuch  feaman 
bas  not  a  right  to  fue  for  his  wages.  The  feventh  claufe  does  not 
contain  an  exprefs  prohibition  to  fue  in  any  country,  when  the 
voyage-is  ended :  this  claufe  therefore  cannot  prevent  the  failors 
fuing  for  their  wages,  when  the  mafter  difcharges  them  ;  the 
voyage  then  is  ended  as  to  the  man  who  is  difcharged  from  the 


Of  the  Time  and  Place  of  Payment  of  Wages. 

By  the  articles  of  agreement  annexed  to  the  ftatute  37  Geo.  3. 
c.  73.  made  for  preventing  the  defertbn  of  feamen  from  (hips 
trading  to  the  Weft  Indies^  and  which  are  in  common  ufc  for  other 
voyages  alfoj  it  is  ftipulated,  that  the  feamen  (ball  not  demand, 

8t  or 
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or  be  entitled  to  any  part  of  their  wages  until  the  arrival  of  the 
fhip  at  the  intended  port  of  difchargc,  and  delivery  of  her  cargo, 
nor  in  lefs  than  twenty  days^  if  ihey  arc  not  employed  in  fuch  de- 
livery. The  port  of  difcharge  here  mentioned  feems,  by  the  form 
of  the  articles,  to  be  the  foreign  port  to  which  the  outward  bound 
cargo  it  deftined  \  but  Mr.  Abbott^  in  his  treatife  on  this  fubjcdl  (m), 
conceives  it  to  be  meant  of  the  port  of  difcharge  and  delivery  at  the 

Jhip^s  return  to  this  country  ;  for,  he  obferves,  unlcfs  the  voyage  and 
ftipulated  fervice  of  the  feamen  terminate  at  the  foreign  port,  only 
half  the  wages  then  due  can  be  paid  there ;  the  legiflature  having 
cnaQed  as  a  general  law  («),  "  that  no  mafter  or  owner  of  any 
merchant  fhip,  or  veflel,  (hall  pay  or  advance,  or  caufe  to  be  paid 
or  advanced,    to  any  feaman  or  mariner,  during  the  time  he  (hall 

«  be  in  parts  beyond  the  feas,  any  money  or  efFe£is,  upon  accQunt 
of  wages,  exceeding  one,  moiety  of  the  wages  which  (hall  be  due  at 
the  time  of  fuch  payment,  until  fuch  (hip  or  veflel  (hall  return  to 
Great  Britain^  pr  Ireland,  or  the  Plantations^  or  to  fome  other  of  his 
Majcfty's  dominions,  whereto  they  belong,  and  from  whence  they 
were  firft  fitted  out ;  and  if  any  fuch  mafter  or  owner  of  fuch 
merchant  (hip,  or  vefTtl,  (hall  pay  or  advance,  or  caufe  to  be  paid 
or  advanced,  any  wages,  to  any  feaman  or  nrariner,  above  the  faid 
moiefy,  fuch  mafter  or  owner  (hall  forfeit  and  pTiy  double  the  money 
he  (hall  fo  pay  or  advance,  td  be  recovered  ip  the  High  Court  of  Ad* 
miraltyy  by  any  perfon  who  (hall  firft  difcover  and  inform  of  the 
fame." 

And  by  the  articles  of  agreement  prefcribed  by  the  (latute 
39  Geo.  III.  c.  80.  made  to  regulate  the  manner  of  carrying 
ilaves  in  Britifh  fhips  from  the  coaft  of  Africa^  the  mafter  engages 
*«  to  pay  one  month's  pay  after  the  landing  of  the  (laves  in  the 
Weft  Indies i^  ox  Americaf  ten  days  before  the  failing  of  the  (hip  on 
her  homeward-bound  paffage."  And  the  officers  and  mariners 
engage  "  hot  to  demand  their  wages,  or  any  part  thereof,  ex- 
cept the  value  of  the  fourth  part  of  their  wages,  to  be  fupplied  in 
,lIops  or  other  neceffaries,  and  one  month's  pay  with  their  (hort 
allowance  nmney  then  due  in  the  We/l  Indies,  or  America^  until 
the  fliip's  arrival  at  her  delivering  port,  *  except  they  (hall  be  im- 

(iw)  f.  405.  (n)  8  Geo.  I.  r.  24./  7.  made  perpetual  by  2  Geo.  2. 
€•  Z%*f  7.     See  alfo  i2  Geo  IT.  e.  30./.  12. 

•  Thu  appears^  by  the  articles,  to  be  a  dtlivering  port  in  Europe,  Vide 
Abbott,  406.  note  (/}. 

C  c  3  prcfled 
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prcfledj  or  enter  on  board  any  of  his  Majcfty's  fliips,  or  be  dif - 
charged  by  mutual, cpnfent,  agreeable  to  the  certificate  fpecificd 

in  the  aa/' (<?) - 

By  the  articles  of  agreement  for  fcrvice  in  a  Dutch  fliip,  which 
were  proved  in  evidence  in  the  cafe  of  Gieaar  v.  Meyer  (p),  it  wa$ 
ftipulated,  that  iq  cafe  one  or  more  complete  voyages  ftiould  be 
made  out  of  the  country,  the  mafter  (hould,  at  cvcjy  fecond  place 
of  delivery,  fecure  tq  the  feamen  two  thirds  of  their  wages,  by  an 
order  on  his  purfer  or  corrcfpondent  at  Rotterdam ;  but  that  none 
of  the  feamen  {bould  inftitutc  any  fj^it  againft  the  mafter  in  fo- 
reign countries. 

By  tlie  articles  of  agreement  made  at  JItona,  for  fervicc  in  a 
Damjb  {hip,  which  were  proved  in  the  like  manner  at  another 
trial  (j),  it  was  ftipulated  that  no  one  ihpu]d  demand  any  money, 
while  abroad,  frpm  the  mafter  5  but  every  one  fliould  content  hini- 
felf  with  the  money  received  upon  h^nd,  until  the  completion  of 
the  voyage,  to  the  fatisfa£lion  of  the  mafter  and  his  owners*  an4 
until  fuch  time  as  the  (hip  flipuld  have  arrived  at  4l(of2£t ;  and  it 
(hould  at  all  times  be  at  the  option  of  the  mafter  to  give  them 
money  while  abroad  or  not. 

By  the  law  of  America  a  feaman  is  entitled  to  receive  one  thirjl 
pf.his  wages  due  to  him  at  every  port,  where  the  (hip  unlades  and 
fjclivers  her  cargp,  before  the  ypyage^  ended,  pnlefs  the  contrary 
is  exprcfsly  ftipulated  in  the  contraft  (r). 

'  As  to  (hips  engaged  in  foreign  voyages^  it  is  ena£led  by  the 
ftat.  2  Geo.  II.  c.  36.  f.  7.  that,  upon  the  arrival  of  any  (hip  in 
Great  Britain^  from  parts  beyond  the  fcas,  the  mafter  or  commander 
fliall  be  obliged  to  pay  the  feamen  thereunto  belonging  their  wages, 
if  demanded,  in  thirty  days  after  the  fliip's  entry  at  the  cuftpm- 
houfe,  except  in  cafe  where  a  covenant  (hallbe  entered  into  to  the 
contrary,  or  at  the  time  the  feamen  (hall  be  difcharged,  wiiich  (ball 
6rft  happen,  if  demanded,  ded ailing  the  penalties  and  forfeitures 


(•)  Ahhott^  405,  6.  fp)  zH  BL  6^^.  In  confeqttence  of  the  coacJuding 


andcreiv  hot  helng  made  prifoners, 

(a)    r'uil  v.  Hcftman,  at    Guildhall    f///.   after  Mich.  TVnw,    1801. 
Alhott,  408.         {r)  ihid. 
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impofed  by  the  a£l,  "  unJcr  penalty  of  paying  to  each  feaoiany 
or  mariner,  that  (hall  be  unpaid,  contrary  to  the  intent  and  mean- 
ing of  this.  a£l,  twenty  Jbillings  ovtr  and  above  the  wages  that  (hall 
be  due  to  each  perfon,  to  be  recovered  by  the  fame  means  and 
methods  as  the  wages  may  be  recovered ;  and  fuch  payment  of 
wages  aforefaid  (hall  be  good  and  valid  in  law,  notwithftanding 
any  a£lionj  bill  of  fale,  attachment  or  incui^brance  whatfover." 

And  as  to  (hips  employed  in  the  eoafting  trade^  in  the  manner 
before  mentioned,  it  is  enabled,- by  the  ftat.  ,31  Geo.  III.  c.  39.  f. 
5.,  *<  that  the  mafter,  commander,  or  perfon  having  charge  of  the 
fiiip,  (hall  be  obliged  to  pay  the  feamen  their  wages,  if  demanded^ 
within  ^vr  days  after  the  (hip  (hall  be  entered  at  the  cuftom-houfe^ 
or  the  cargo  be  delivered,  or  at  the  time  the  feamen  (hall  be  dif* 
charged,  which  (hall  (irft  happen,  unlefs  an  agreement  (hall 
have  been  made  to  tne  contrary,  in  which  cafe  the  wages  (hall 
be  paid  according  to  fuch  agreement,  deducting  in  every  cafe  the 
penalties  impofed  by  this  a£t,  under  the  like,  forfeiture  of  twtnty 
/billings,  to  be  recovered  in  the  fame  manner  as  with  regard  to 
(hips  coming  from  abroad ;  and  fuch  payment  (hxU  be  good  in 
law,  notwithftanding  any  a£lion,  bill  of  fale,  attachment,  or  in« 
cumbrance  whatfoever.*^ 

As  to  (hips  employed  in  ihtjlave  tirade  \  it  is  cnadled,  by  the 
flat.  39  Geo.  III.  c.  80.  f.  34.  that  upon  the  arrival  of  every  (hip 
at  her  difchanng  port  in  Great  Britain,  the  officers  and  feamen 
therein  (hall  be  continued  in  full  pay  and  provifions,  until  the  (hip 
is  cleared  inwards,  or  their  accounts  are  fettled  and  paid.  But 
no  time  of  payment  being  mentioned  in  the  body  of  this  ftatute^ 
or  in  the  articles  annexed  to  it,  Mr.  Abbott  (/)  conceives  the  gene- 
ral rule  before  mentioned,  with  refpeft  to  (hips  coming  from 
abroad,  applies  to  (hips  engaged  in  this  trade  alfo. 


OftJje  Remedy  for  the  Recovery  ofWageu^.-. 

m 

Seamen,  in  ordinary  cafes,  have  a   threefold  remedy  for  the 
rccpver^  of  their  wages,  v/z.  againft  the  (hip,  the  owuersi  and 
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the  maftcr ;  (/)  the  matter  whether  appointed  to  that  office  at  the 
commencement,  or  fucceeding  to  it  in  the  courfe,  of  the  voyage, 
can  onlyfue  the  owmrs  perfonally  in  a  Court  of  Common  La^m 
But  as  he  generally  receives  the  freight  and  earnings  of  the  ftiip, 
and  may  pay  himfeif  out  of  the  money  in  his  hands,  he  has  not 
often  occafion  for  the  aid  of  a  Court  of  Juftice  to  obtain  ht&  right, 
(v)  He  has  not,  however,  any  lien  on  the  (hip  for  wagesy  or 
money  paid  for  ftores  or  repairs  done  in  England,  (w) 

The  fuit  of  the  feamen  in  the  Court  of  Admiralty  is  faid  {no) 
to  be  frequently  fpoken  of  as  an  excepted  cafe,  and  an  indulgence 
granted  to  them  on  account  of  the  convenience  and  advantage 
of  proceeding  in  a  court,  in  which  all  may  join  in  one  fuit,  and 
payment  may  be  obtained  out  of  the  value  of  the  (hip ;  and  of 
the  prefumption  that  they,  who  contra£fc  with  the  mafter,  con- 
tra£l  with  him  on  the  credit  of  the  ihip  :  whereas  the  mailer,  who 
contra£ls  with  the  owners,  is  prefumed  to  truft  to  their  terfonal 
credit. 

In  purfuance  of  this  di{lin£lion  between  the  remedies  of  the 
feamen  and  the  mailer,  it  is  now  fettled^  (at)  that  if  the  hiring  bo 
on  the  ufual  terms,  and  made  by  word,  or  by  writing  only  with- 
out feal,  the  feamen,  or  any  one  or  more  of  them,  and*  every 
ofRcer,  except  the  mailer,  may  fue  in  the  Court  of  Admiralty  \ 
and  may,  by  the  procefs  of  that  court,  arreft  the  (hip  as  a  fecu«-  ^ 
rity  for  their  demand,  or  cite  the  mailer  or  owners  perfonally  to 
anfwer  to  them.  And  the  feamen  may  fue  there  not  only  for 
the  wages  earned  in  the  courfe  of  the  voyage,  but  for  thofe 
earned  in  rigging  and  iitting  out  a  (hip  for  a  voyage  on.  which  they 
have  engaged  to  proceed,  if  the  owners  do  not  afterwards  think 
proper  lo  fend  the  (hip  on  the  intended  voyage,  {y)  And  it  feems 
alfo  that  they  may  fue  there  for  the  wages  concraded  to  he  paid 
to  them  for  navigating  a  (hip  from  one  port  of  this^  country  to 
another,  (z) 

In  proceeding  againil  the  (hip  in  fpecie,  if  the  value  thereof  be 
infufficient  to  difcharge  all  the  claims  upon  it ;  the  feamen*s  claim 
for  his  wages  is  preferred  before  all  other  charges,  for  the  fame 

(/)  Ahhoit,  421.     fv)  Ibid,     (t/)Wilkin8«.  Carmichacl,  Doif}[AOU 
(w  ibid,  (x)  Vide  Abhott^  a%\,  AZ2. 

iy)  Ibid.  ^22.         {fi)Ihid. 
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rieafon  that  the  lad  bottomry-bond  is  preferred  to  thofe  of  aa 
earlier  date  :  the  labour  of  .the  feameni  having  broug^it  the  (hip 
to  the  deftined  port,  has  furnilhed  to  all  other  perfons  the  means  of 
aflerting  their  claims  upon  itj  which  otherwife  they  could  net 
have  bad.  {a) 

In  the  Courts  of  Common  Lanv  the  feamen  may  fue  either  th« 
maderi  as  the  perfon  immediately  contradling  with  themi  and 
anfwerable  to  thern^  or  the  owners,  as  the  perfons  virtually  contra£t- 
ing  with  them  through  the  agency  of  the  matter,  and  anfwerable 
for  the  performance  of  his  engagement.  And  in  fuits  in  the 
courts  of  common  law  the  form  of  adion  depends  upon  the  na- 
ture of  the  contra£i  :  if  the  contract  be  under  feal,  an  a£tion  of 
debtor  covenant  mud  be  brought;  if  it  be  not  under  feal,  an  a£tion 
of  debt  or  of  ajfumpjtt^  If,  however,  (hip's  articles  are  put  under 
fcal,  but  by  the  articles  they  are  ezpreffed  to  be  under  hand  only, 
and  it  appear  clearly  not  to  have  been  the  intention  of  the  parties 
to  enter  into  a  fealed  indrument,  an  a£tion  of  ajfumpftt  for  wages 
wUl  lie.  (^) 

The  contraA,  whatever  be  its'  form  or  nature,  always  remains 
in  the  pofleffion  of  the  mader  or  owners  \  and  the  datutes  (r)  ex- 
prefsly  ordain,  that  where  it  becomes  necefiary  to  produce  the 
contrail  in  court,  no  obligation  (hall  lie  on  the  feamen  to  produce 
ir,  but  on  the  mader  or  owners  of  the  (hip,  and  that  no  feamen 
(hall  fail  in  any  fuit  or  procefs  for  the  recovery  of  wages  for  want 
of  the  produftion  of  it. 

« 

In  \^tfijbtng  trade,  particularly  in  the  whale  Jijhery,  the  feamen 
ufually  ferve  under  an  engagement  to  receive  a  certain  proportion 
of  the  profits  of  the  adventure.  Such  an  engagement  is  faid  (d) 
to  be  rather  in  the  nature  of  a  partner(hip  than  of  a  contrafi  of 
hiring  and  fervice  ;  in  which  cafe  the  ordinary  remedy  for  their 
refpe<2ive  (hares  could  only  be  by  bill  in  Chancery  \  it  being  a 
general  rule,  that  one  partner  cannot  maintain  an  a£iion  at  law 
againd  his  co-partner  for  a.  moiety  of  their  joint-dock  and  pro 
fits  in  trade. 

But  in  the  cafe  of  Wilklnfon  v.  Frafter^  [e)  it  was  ruled  by 
Lord  Jlvanleyj  Ch.  J.  at  nifi  prius,  that  if  a  failor  engages  on  a 

(a)  Vide  jfbbott,^^o,  {b)  Clement  v.  Gunhoufc,  5  Ejp,  Rep.  83. 
Ic)  2  Geo.  II.  c.  3^./.  8  3 1  Geo.  III.  c.  39./  6.  (J)  ^Wo//,  381. 
{i,^£^:Rep.iS2. 
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wbaling  voyage^  and  is  to  receive  a  certain  proportion  of  the 
profits  of^  the  royage  in  lieu  of  wagesy  he  may,  after  the  fale 
of  the  cargO)  maintain  an  adion  for  his  wages  againft  the  cap« 
tain,  and  (hall  not  be  confidered  as .  a  partner.  And  his  lordihip 
obferved,  <*  That  the  (hare  was  in  the  nature  of  wages,  unliqui- 
dated at  the  time,  but  capable  of  being  reduced  to  a  certainty  on 
the  fale  of  the  oil,  which  had  taken  place  t  and  that  he  (bould 
not  therefore  confider  them  as  partners,  but  as  entitled  to  wagea 
to  the  extent  of  their  proportion  in  the  produce  of  ^the  royage/* 

For  m^re  coneerning  owners  and  mafters  of  Jbips  vide 
fo&J^j>art  III.  ///.  ^*  Bailment  of  Goods/'  &c. 
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CHAPTER  VIIL 


Of  Contracts  and  Agreements  with  Pari/h  Officers^ 


/CHURCHWARDENS  defaao,  may  maintain  an  afiion  againft 
^^  former  churchwardens,  for  money  received  by  them  for  the 
ufe  of  the  parifli,  though  the  validity  of  the  ele£(ion  of  the  plain- 
tiffs to  the  office  be  doubtful,  and  though  they  be  not  the  imm^ 
diate  fucceflbrs  of  the  defendant. 

Thus,  in  the'cafe  of  Turner  and  another  v.  Baynest  {a)  which  was 
an  adion  of  ajfumfjit  by  the  churchwardens  of  the  parifli  of  &tfnm 
Market  in  Suffolk^  againft  a  former  churchwarden.  The  ufuage 
of  the  parifli  had  been  for  the  vicar  to  choofe  one  churchwarden^ 
and  the  parifliioners  the  other.,  But  difputes  having  arifen,  both 
the  plaintiffs  were  chofen  by  the  parifliioners  at  Eajlery  i794f 
and  continued  in  office  till  Eafiery  1705;  during  which  time, 
41/z.  in  HUary  Tcrmy  1795,  the  adion  was  brought  againft  the 
defendant,  who  had  been  churchwarden  from  Ea/fer  1790  to 
Eajier  1791,  and  who  had  admitted  a  fum  of  money  to  be  in  his 
liands,  on  the  balance  of  his  accounts  at  Eajier ^  I79^>  when  he 
went  out  of  office. 

The  firft.  count  of  the  declaration  was,  for  money  bad  and 
received  to  the  ufe  of  the  plaintiffs  as  churchwardens ^  and  the  pro- 
mife  to  them  as  churchwardens.  The  fecond,  for  money  had  and 
received  to  the  ufe  of  the  inhabitantyof  the  faid parijh  of  Stow  Market^ 
and  the  promife  to  the  plaintiffs  as  churchwardens.  The  third, 
on  an  account  ftated  with  the  plaintiffs  as  churchwardens,  of 
money  owing  from  the  defendant  to  them  as  churchwardens,  and 
the  promife  accprdingly.  The  fourth  on  an  account  ftated  with 
(he  plaintiffs  as  ch^rgh  ward  ens,  pf  money  owing  fron)  the  de- 
fa)  2  H  Blac,  559.  VtJe  Bifhop  ».  Eagle,  lo  Med.  22.  €nd  Bat. 
jjbr*  tit.  Cliurchwardtns,  E.        f 
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fendant  to  the  inhabitants  ofthefaidparijb,  and  the  promife  to  the 
plaintiffs  as  churchwardens,  and  the  breach  was  laid  to  the  dan 
mage  of  the  inhabitants  of  the  faid  pari/b. 

At  the  trial,  before  Mr.  Jaaice  Afhhurjl  at  the  Suffolk  affizcs, 
the  plaintiffs  were  noufuited,  chiefly  on  two  grounds  :  i  ft,  That 
they  were  not  duly  appointed  chuchwardcns  j  and  adiy,  That  they 
were  not  the  immediate  fucccffors  of  the  defendant  in  the  office. 

But  upon  a  motion  for  a  new  trial  the  Court  of  Commm  Pleat 
faid :  «  They  were  very  clearly  of    opinion  that  the  aQion  was 
mamtainable  by  the  plaintiffs,  on  both  the  grounds  taken  in  the 
argument}  that  being  admitted,  andfworn  into,  the  office,  and 
aaing    as   churchwardens,   the  defendant  who  was  a  wrongdoer, 
in  withholding  the  money,  fliould  not  be  permitted  to  deny  their 
right  to  bring  the  aftion  j  and  that  churchwardens  being  a  cor. 
poration  for  the  purpofe  of  taking  care  of  the  goods  of  the  church     ' 
the  right  to  fue  for  money  withholden  from  the  puifli  paffed  iron! 
one  fet    to  the   other,   it  being  perfeQly  immaterial,  whether 
the  immediate  or  any  other  fucceffors  of  the  defendant  brought 
an  aftion  which  was  not  founded  in  privity  between  them."     * 

Churchwardens  when  chofen  are  a  corporation ;  and,  a,  fuch, 
they  are  faid  (*)  to  be  morally  competent  to  affcnt  to  a  rcafonable 
contraa  or  agreement  bcneBcial  for  the  pariffi  ;  and  thereby  to 
bmd  the  pariffiioners  and  their  fucceffors,  and  alfo  fucceedine 
churchwardens.  ^ 

Thus,  (.)  an  agreement  made  by  the  churchwardens  of  a  parifl, 
that  the  five  o'c  ocfc  bell  in  the  morning  Aould  not  be  rung  ;  In 
confidemion  whereof  the  parties,  inconvenienced  thereby,  co- 
venanted with  the  churchwarden,  to  ereft  a  new  cupola  clock 
and  bell  j  the  Court  ol  Chancery  decreed  a  fpecific  performance 
oftheagreementbyanmjuaion,  not  to  ring  the  bell  during  the 
hves  of  the  part.es  who  had  ereaed  the  cupoh,  &c.  purfu^t  to 
the  agreement. 

(t)  Poiotllon  Conlraat,  1 14. 

(0  Dr.  Martin  v.  Nutkin.  2  P.  fFms.  266. 
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fi.  Of  Conira&s  with  Oveffeers  of  the  Poor  refpe£ling 
the  Maintenance^  ^c.  of  Paupers. 

An  aflion  [i)  was  brought  by  an  apothecary  againft  the  orer- 
fecrs  of  a  parifli  for  the  cure  of  a  pauper^  who  boarded  with  her 
fon  out  of  the  garifli,  under  an  agreement  made  with  him  by  the 
defendant  Turner^  who  was  the  only  a£ling  o?erfeer  of  the  parifii. 
The  pauper  was  fuddenly  taken  ill,  and  her  fon  called  in  the 
plaintiff  wha  had  'attended  her  for  four  n^^nths,  and  cured  her. 
After  the  cure  Turner  was  applied  to^  aifcl  promifed  to  pay  the 
plaintiff's  bill.  ItVas  held^  that  though  there  was  no  precedent 
requell  from  the  overfeerSf  yet  the  promife  was  goodi  notwith- 
fianding  the  (latote^of  fraudju  for  overfeers  are  under  a  m&ral 
obligation  to  provide  Jof  the  poor.  2dly5^  That  as  Turner  was 
the  only  a£ling  ovcrfecr,  the  other  was  bound  by  his  pronlife. 

But  the  law  will  not  raife  an  implied  promife  by  the  overfeers, 
&c.  of  a  pari(h  where  a  pauper  is  fettled,  to  reimburfe  the  money 
laid  out  by  another  parifli  in  which  he  happened  to  be  in,  for  pro- 
viding him  with  neccffary  medical  aflidance,  &c. 

Thus,  in  the  cafe  olAiiins  and  others  v.  Banwell  and  another, 
(/)  which  was  an  a£lion  of  indebitatus  ajfum^tty  brought  by  the 
plaintiffs  as  the  parifh  o0icers  of  Toddington  in  the  county  of  Bed* 
fordy  againft  the  defendants,  as  the  parifli  officers  oi  Milton  Bryant 
in  the  faid  county,  to  recover  14/.  12/.  for  money  paid,  laid  out, 
and  expended  by  the  plaintifls  for  meat,  drink,  board,  lodging, 
medicines,  medical  affifl.ance,  and  other  neccffaries,  found  and 
provided  by  them  for  one  John  Mitchell j  his  wile  and  family.  At 
the  trial  a  verdift  was  found  for  the  plaintiffs,  fubje£l  to  the  opi- 
nion of  the  court  on  the  following  cafe  : 

"  The  plaintiffs  are  the  parifli  officers  of  Toddington^  and  the 
defendants  are  the  parifli  officers  of  Milton  Bryant.  John  Mitchell 
was  a  pauper  legally  fettled  at  the  time  of  his  illnefs  and  death 
hereafter  mentioned,   in  Milton  Bryant^  but  rcfided  with  his  wife 

{d)  Watfon  V.  Turnei'  and  another^    Scace.  Trin.   7  Geo.  III.  BuL 
N.  P.  129.  (0  2  Eajl  Rep.  505.  ^^ 

^  ^\  and 
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and  family  at  Toddifigton^  and  was  there  fuddcnly  attacked  with 
dangcrotis  ilhiefs,  which  prevented  his  being  moved  from  the 
place  of  his  rcfidence  to  that  of  his  fettlement  without  endan* 
gering  his  life*  The  plaintiffs  gave  notice  to  the  defendants  of 
the  illnefs  of  their,  pauper  within  two  dr  three  dzlys  after  the 
pauper  was  fo  taken  ill.  The  pauper's  illnefs  continuing,  he  af- 
terwards,  and  about  three  weeks  from  fuc^  notice,  died  of  fUch 
illnefs  in  the  parifli  of  Toddington  ;  and  the  plaintiffs,  as  parifh  oU 
ficers  of  that  parifli,  from  the  time  of  fuch  notice  up  to  the  pau-^ 
per's  death,  laid  out  14/.  izr.  as  well  for  necefTaries  for  the  pau-* 
per  and  his  family,  as  for  medicines  and  medicail  afBftance  for  the 
pauper,  and  alfo  on  the  funeral  of  the  pauper  after  his  death. 
'J  he  prefcnt  a£lion  was  brought  to  recover  that  fum.  The  jury 
found  that  there  was  no  exprefs  promife  of  the  defendants  to 
pay  it  to  the  plaintiffs.  The  queflion  for  the  opinion  of  the 
court  was,  whether  fuch  a£lion  be  maintainable  in  law  ?  If 
the  court  fhould  be  of  that  opinion,  then  the  verdid  for  the  plaitt^ 
tiffs  was  to  (land  \  if  nor,  a  nonfuit  to  be  entered.'^ 

The  court  were  of  opinion,  that  this  afiion  was  not  maintain** 
able  :  i\nd  Lord  EUenborough^  Ch.  J.  faid,  <<  A  moral  obliga- 
tion is  a  good  confideration  for  an  exprefs  promife,  as  was  held 
in  the  cafe  of  Wat/on  v.  Turner  j  [f)  but  it  has  never  been  car- 
ried further,  fo  as  to  raife  an  implied  promife  in  law.  There  is 
ao  precedent,  principle,  or  colour  for  maintaining  this  a£tion.'* 

Parifli  officers  are  bound  to  take  care  of  cafual  poor ;  and  if  a 
perfon,  not  a  parifli  officer,  takes  care  of  a  perfon  coming  within 
that  dcfcriptioni  and  for  whom  the  parifh  officers  would  be  liable 
to  provi<le,  he  has  a  right  to  recover  againft  them  the  expencet 
incurred  on  fuch  an  occafion. 

Thus,  in  the  cafe  of  Simmons  v.  Wiltnott  and  othcr8,(^)  wh  ich  was  an 
adion  oiajfumpftt  againft  the  defendants  as  churchwardens  and  over- 
fccrs  of  the  poor  of  the  parifh  of  IJlenvorthy  for  meat,  drink,  lodging, 
medicine,  attendances,  &c.  found  and  given  for  one  Thomas  Shata* 
The  cafe  in  evidence  was  that  Shaw,  who  was  carter  to  a  Mr.Wt/Ianf 
refiding  at  Mary-le-hone  Pari  (not  within  the  parifli  of  IJlevjorth) 

if)  Ante  397.         (1)  3  Efp.  Rep.  91. 

had 
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had  been  thrown  from  the  cart,  within  the  pari(h  of  Iflewortb^ 
and  feverely  bruifed ;  fo  much  fo  as  to  render  it  unfafc  to  re* 
move  him.  He  was  brought  to  the  plaintifPs  houfe,  where  he 
was  kept  and  attended  for  ten  days,  until  he  recovered.  It  was 
alfo  proved)  that  when  Shaw  was  brought  to  the  plaintiff 's  houfc^ 
he  (the  plaintiff)  fent  to  one  of  the  overfeers,  to  inform  him  of 
it ;  the  overfeer  dire&ed  the  perfbn  who  brought  the  meflage^ 
to  go  to  the  beadlei  and  alfo  defired  him  to  aflift  in  taking  care 
of  the  roan.  It  appeared^that  SAaw  was  a  weekly  fenrant  to  Mr* 
Willim\  and  that  after  he  had  recovered,  the  plaintiff  applied  re^ 
peatedly  to  Mr.  IFillan,  to  pay  him  for  tl^npences  incurred  in 
taking  care  of  Sbanv\  and  fent  him^^B  bill  amounting  to 
8/.  1 8/.  6d,  \  Mr.  WUlan  offered  him  ^L^s,,  which  he  refufed  to 
take  ;  and  he  then  applied  to  the  parifli  officersi  and  fent  in  a  laiger 
bill  to  them  :  it  alfo  appeared,  that  after  the  man  had  recovered^ 
the  veftry  had  made  an  order,  dating,  *<  That  as  an  encourage* 
ment  to  humanity,  they  had  ordered  Simmons  five  guineas  ;  but 
at  the  fame  time,  protefted  againft  their  liability  to  reimburfe 
him  for  the  expences  incurred,  knowing  Sbaw  to  be  a  fervant  of 
Mr.  Willan^  and  conceiving  Mr.  JVillan  liable;  and  the  five 
guineas  was  merely  voted  as  a  voluntary  donation  or  reward  for 
his  humanity.  This  fum  the  plaintiff  alfo  refufed  to  accept,  and 
brought  this  adion  againft  the  defendants  as  parifli  officers,  for  all 
the  expences  incurred. 

'Lord  Eldon^  Ch.  J.  faid  :  "  The  quellions  in  this  cafe  are^ 
id,  Whether  Simmsns  in  point  of  law,  has  a  demand  againft  the 
parifli  ofiicers,  either  from  the  liability  impofed  upon  them  by 
law  to  take  care  of  cafual  poor,  or  by  exprefs  agreement  ?  and, 
2dly,  Whether,  having  fuch  demand,  he  has  relinquiflied  it,  and 
bound  himfclf  to  adhere  to  the  demand  he  firft  made  againft 
WUlan  as  the  mafter  of  Sbaw  ?  The  c.ife  is  new  to  me.  It  has 
been  decided,  {h)  that  if  a  fervant  in  hufl>andry  has  received  re« 
I  lief  fxpmthe  parifli  officers,  they  cannot  recover  it  againft  the  mafter, 
as  not  being  of  that  defcription  of  fervants  for  whom  the  mafter 
is  bound  to  provide;  but  that  if  he  was  of  that  defcription  the 
parifi\  officers  could  recover.  Lord  Kenyon  has  ruled,  (i)  that  when 
a  fervant,  living  under  the  roof  of  his  mafter  falls  fick,  the  mafter 

(i)  Anitf  a  30.         (0  Ihid, 
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is  liable  for  medicines  prorided  for  the  fcnrant,  if  his  illncfs  has 
not  been  the  confequence  of  his  own  mifconduf^  or  debauchery. 
If  %bav}  had  been  a  fervant  of  that  defcriptlon,  Willan  ^ould  have 
been  liable ;  but  it  docs  not  follow  that,  bccaufc  Willan  might 
be  liable,  the  parifli  officers  are  thereby  eicufed.  '  It  comes  to 
this  point,  was  the  perfon  relieved  within  the  defcription  of  ta- 
fual  poor  ?  if  he  was,  the  parifli  officers  are  bound  to  take  care 
of  him:  a  common  perfon  would  not;  but  if  a  common  perfon 
does  take  care  of  him-,  on  the  liability  of  the  parifh  officers,  I 
ihink  he  has  a  right  id  recover  againll  them. 

With  refpe£l  to  tjlA^plication,  in  the  firft  inftancc,  to  Willan^ 
the  plainti6F  mtghttjjj^Hbafoned  thus :  *  I  will  try  to  get  the  mo- 
ney from  Willany  in  order  to  relieve  the  parifli.'  That  alone  will 
toot  difcharge  the  parifli  officers ;  there  muft  have  been  fome  ex* 
prefs  abandonment  of  his  claim  againft  the  plaintiffs,  and  an  ad- 
miffion  that  he  would  look  to  Willan  alone.  He  I^s  zSted  impru- 
dently, perhaps  wrong,  in  fending  }n  a  bill  to  the  parifli  officers 
larger  than  the  one  he  fent  in  at  firft  to  Willan ;  and  he  muft  be 
bound  by  the  firft'bill ;  but  even  if  the  jury  fliould  think  Sl.iSs.6d. 
too  much,  and  that  five  guineas  is  fufficient  5  if  under  all  the  circum- 
ftances,  and  the  law  as  I  have  ftated  it,  the  jury  fliould  be  of 
opinion  that  the  parifli  officers  are  liable,  I  think  they  muft  give  a 
verdi£k  for  five  guineas,  notwithftanding  the  order  of  veftry  ;  for 
I  do  not  think  the  order  of  veftry,  protefting  againft  their  liability, 
and  offering  it  as  a  voluntary  kindnefs,  can  be  confidered  as  a  ten- 
der of  fo  much." 


3,  Of  Contra fls  with  Parifh  Officers  refpeiling  the 
Maintenance^  &fr.  of  Bafiard  Children. 

The  ftatute  6  Geo.  IL  c.  31.  only  authorizes  parifli  officers  ta 
take  fccurity  from  the  putative  father  of  a  baftard  child  to  indemnify 
the  parifli  \  and  therefore  where  they  had  taken  a  promiflbry  note 
abfolute  for  a  fum  certain,  to  which  there  was  a  plea  of  render  of 
a  Icflcr  fum,  as  the  amount  of  the  charge  adtually  fuftainej  by  the 
parifli,  which  tender  was  found  for  the  defendant ;  the  court  held, 
that  the  plaintiffs  could  not  recover  further  upon  the  note. 

{h)  ^  Eajl  Rep.  \\Q. 

ThuSy 
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Thus*  ill  the  cafe  of  tde  and  others  ▼•  Gower  and  Piggottt  (i) 
^hich  was  an  aAion  of  affumpfit  on  a  promiflbry  note  for  6/. 
The  defendants  pleaded  mnoffumfjit  as  to  all  but  5/-   and  a  tender 
of  that  fum.    The  fads  were  ihortly  thefe :    On  the  sad  of  Ja^ 
nuarj  18039  one  Mary  Taylor^  fingle  woman^  being  a  pauper  of 
the  parifh  of  PuUoxbiU^  fwore  a  baftard  child  (of  which  flie  was 
then  pregnant)  to  Gower^  one  of  the  defendants,  whawas  ap- 
prehended under  a  warrant.     Shortly  after  his  arreft  he  offered  to 
compromife  the  affair  with  the  parifli,  and  to  pay  the  defendants 
(the  parifh  officers)  20A  if  they  would  give  him  time  ;  and  they 
agreed  to   take  the  20/.  which  was  to  be  paid  by  three  inftal* 
ments,  to  be  fecured  by  three  joint  promitbry  notes  of  the  de- 
fendant8>  to  bear  date  refpe^vely  the  8th  of  April.    Thefirft 
(whereon  the  prefent  aftion   is  brought)  at  two  months  date  for 
61. 1  the  fecond  at  twelve  months  for  7/.  5  the  third  at  twenty-four 
months  for  7/.    The  three  notes  were  accordingly  prepared  and 
executed.    The  firft  note  became  due  on  the  nth  of  June  1803^ 
and  on  the  17  th  of  the  fame  month  Mary  Taylor,  the  pauper,  was 
delivered  of  a  ftill-born  bailard  child  in  the  parifh  of  Pulloxh'tlL 
And  the  defendants  being  called  upon  to  difcharge  their  firft  note, 
tendered  5/.  in  part  payment  of  it,  bu:  refufed  to  pay  the  remain- 
ing aor.,  urging  that  5/.  was  the  full  extent  to  which  the  parifli 
had  been  damnified.    The  defendants,  at  the  trial,  proved  their 
plea  of  tender  of  the  5/.  \  and  the  plaintiffs  did  not  make  out|in  evi- 
dencCf  that  the  parifli  had  been  damnified  to  above  the  amount  of 
'  5/.  but  on  the  contrary,  that  they  had  only  expended  3/.  14/. 
by  reafon  of  the  premifes.    The  queftion  for  the  opinion  of  the 
^court  was,  whether  the  plaintifis  were  entitled  to  r;:cover. 

The  court  determined,  that  the  plaintiffs  were  not  entitled  to 
recover  more  than  the  fom  paid  into  court. 

Lord  ElUnborougbf  Clu  J.  faid :  <<  I  am  of  opinion  that  the  plain; 
tiffs  are  not  entitled  to  recover  beyond  the  fum  paid  into  court» 
whether  confidering  the  contrafi  as  void  upon  principles  of  pub- 
lic policy,  or  confidering  it  with  relation  to  the  individuals  with 
whom  it  was  made,  as  a  contraA  for  gain  or  lofs  by  perfons 
^loathed  ^ith  a  public  truft,  upon  the  fubjed  matter  of  their 

(i)  6En/lRif.  no. 
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truft,  and  giving  them  an  intereft  in  the  mal-execution  of  it.  It  is  a 
fhocking  confideration  that  by  means  of  fuch  a  feciirity  as  this  the 
pariOi  officers,  'who  have  a  public  duty  impofcd  upon  them  to  take 
care  that  the  fatherihali  make  a  proper  proviGon  for  the  maintenance 
of  the  child,  acquire  an  intereft  that  the  child  fliould  live  aslhort  a 
time  as  poffible.     In  the  cafe,  even  of  a  private  truftee,  the  Court 
of  Cbafuery  will  not  permit  him  to  become  a  purchafer  of  an  eftate 
which  he  is  entrufted  to  fell,  becaufe  it  gives  him  an  intereft  lo 
leflen  the  purchafe  money#    ConGdering  the  fecurity,  as  given  to 
the  parifii  officers  only  in   their  individual  capacity,  it  is  giving 
them  a  temptation  to  deal  with  negligence,  at  leaft,  in  that  moft 
important  truft,  the  care\>f  children  of  tender  age,  which  is  com- 
mitted to   them.     But  if  made  to  them   in  their  reprefentative 
charafier,  and  the  parifli  were  to  receive  the  be  neGt  of  the  mo- 
ney when  recovered,  which  was  the  manifeft  intention  of  the  par- 
ties, it  is  placing  parifli  officers  in  a  Gtuation  which  the  legiflature 
did  not  mean  to  do,  and  which  public  policy  forbids.     The  law 
did  not  mean  to  make  this  a  matter  of  fpeculation  of  lofs  or  gain 
to  the  pariih  :    it  ts  faid,  that  the  fecurity  Oialh  be  given  to  them 
in  order  to  indemnify  the  parifli.     I  therefore  confider  the  law  ^ 
having  fpoken  upon  the  fubjeft ;   and  it  having  faid,  that  the  fe- 
curity fliall  be  taken  for  an  indemnity,  it  has  excluded  every  other 
conGderation.     The  pariih  officers  are   not  to  fpeculate,  but  to 
take  the  fecurity,  as   a  matter  of  public  duty,   in   the  form  pre- 
fcribed  by  the   aft  :  and  taking  it   in  the  form  they  have  done  is 
contrary  both  to  the  direft  letter  and  to  the  general  policy  of  the 
law." 

Lawrence^  J.  faid  :  "  I  agree  with  the  reft  of  the  court  upon 
the  conftruftion  of  the  ftatute,  though  I  confefs  I  have  had  fome 
doubt  upon  the  inexpediency  of  the  praftice  which  has  prevailed  \ 
for  it  may  often  happen  that  the  putative  father  may  be  able  to 
procure  friends  to  enter  into  fecurity  for  him  to  a  certain  amount) 
who  would  not  undertake  to  indemnify  the  parifli  to  an  indefinite 
extent :  and  they  may  thus  be  left  without  any  other  fecurity,  than 
the  precarious  future  refponGbility  of  the  putative  father  himfclfc 
The  ftatute,  however,  certainly  meant  merely  to  indemnify  the 
parifli,  and  not  to  create  a  fpeculation  of  lofs  or  profit  to  them  upon 
the  life  or  death  of  the  child  \  and  the  parifli  officers  fiiould  have 

no 
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'210  temptation  to  be  carelefs  in  the  exec«tion  of  thehr  truft.  And 
it  muft  be  admitted  that  they  will  not  haYe  the  fame  intereft  to 
take  care  of  the  child)  for  whofe  maintenance  they  hare  receired 
fecttrity  for  a  fum  certain,  as  if  it  were  taken  only  for  their  in- 
demnity. Upon  the  whole  therefott^  weighing  the  inconre- 
niences  on  either  fide^  it  ii  better  to  abide  by  the  ftridl  letter  of  the 
Aatute." 
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CHAPTER  IX. 


Of  Trujlees. 


A  BREACH  of  trufty  in  fome  inftances,  may  be  the  ground 
of  an  a£tion  of  sJfum^iU  though  the  ufual  remedy  is  by  bill 
in  equity. 

ThuSy  in  the  cafe  of  Zmith  and  others  v.  Jamefon  and  anothcTf 
[a)  where  a  truftce  baring  received  truft-money»  applied  it  to  hit 
own  ufe»  in  the  way  of  his  trade  :  the  court  held,  that  he  was 
liable  to  an  a£lbn  oiajfum^t^  for  money  had  and  receired^  for  the 
money  fo  mifapplied. 

But  trufteesi  by  fubmitting  matters  of  truft  to  arbitration,  do 
not  make  themfelres  perfonaliy  liable^  except  fo  far  as  they  have 
efieds  of  the  truft-eftate. ' 

Thus,  in  the  cafe  of  Dawes  r.  Ridge  and  othersi  {i)  which  was 
an  aQion  of  ajfum^  upon  an  award,  and  for  money  had  and  re- 
ceived,  againft  the  defendants,  as  truftees*  of  a  Mr.  Pigsi^  of 
Piplow  in  Sbro^re.  The  plaintiff  bad  been  a  judgment  creditor 
for  9,000/.,  part  of  which  had  been  paid,  and  it  had  been  referred 
tcr  arbitration,  to  afcertain  how  much  was  really  due  upon  the 
judgment*  The  arbitrators  had  made  an  award  in  favour  of  the 
plaintiff. 

Lord  Eldoity  Ch.  J.  faid :  <<  The  plaintiff  muft  (how  the  defend- 
ants  had  effeds  of  the  truft-eflate  \  fubmitting  to  avbitration  did 
not  make  them /f iy&;ftf 7/)^  liable." 


i 
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It  was  proved  that  one  of  the  truftees  had  admitted,  that  he 
had  money  of  the  truft-eftate  in  his  hands  :  and  upon  this  evi- 
dence it  was  fubmittedj  that  the  admiflion  of  one  of  them  bound 
the  reft. 

Lord  Eldon  faid  :  *<  It  would,  if  they  were  all  perfonallj  liaUe  ; 
bat  not  where  they  are  only  truftees.'* 


t 
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CHAPTER  X. 


Of  Bankrupts  and  their  Afftgnees, 


The  Subjefl  of  the  prefent  Chapter  will  be  confidered  under 
the  following  Heads :  , 

I.  Of  a  Bankrupt*  s  Certificate  and  D  if  charge  from  Debts^ 
^c. 

d.  OftheAStion  of  Affumpfit  by  a  Bankrupt^  relating  fg 
Property  which  he  holds  in  Trujl. 

3r  Of  Contrails  made  with  an  uncertificated  Bankrupt.. 
£^.Ofa  Bankrupts  Allowance^  fsfa 

5.  Of  Promifes   to  pay  a  Debt    barred  by  a   Bankrupt^ 

Certificate.  .  • 

6.  Of  the  Affignment  of  a  Bankrupt's  Efiate  to  his  AJJignees  ; 
and  of  their  Right  to  receive  and  dij charge  Debts^  and 
profecute  Anions^  l^c. 

7.  Of  Payments^  £sfr.,  made  to,  or  by  a  Bankrupt^  when 
proteffed. 

8.  In  what  Cafes  an  A  Won  of  Affumpfit  will  lie  at  the  SuH 
of  Afjignees  for  Money  received  of  a  Bankrupt^  either  irk 
Contemplation  of  or  after  an  Act  of  Bankruptcy. 

9.0/ 
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9.  Of  an  A^ion  at  Law  by  AJ/igneesy  for  Money  cr  Goods 
belonging  to  a  Bankrupt  abroad j  attacbednxt  tbr  Inflance 
of  a  Creditor  reftding  m  England^  afierJSoiice  of  ibe 
Afftgnmenty  He. 

10.  In  lohat  Cafes  Affignees  are  liable  -/»  an  ASion  ef 
Affumpfit/or  Rent^  and  for  Money  bad  apd  reeehuedy  6fr* 

J I .  Of  the  Afjigne^s  Liability  to  an  ASim  ^Affnmj^Gx for  a 
Dividend^  and  for  an  Allowance  to  a  Wiinefsy  ^c. 

12'  Of  Monies  receiwd  by  Affigneesy  who  have  been  re^ 

movedy  t5fc. 

13.  Of  Promifes  to  pay  Money  in  Confideratian  thai  the  Af- 
fignees  will  forbear  to  examine  the  Bankmpiy   or  vnll 
Say  Proceedings  under  the  Comtniffiony  &fr. 
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1.  Cf  a  Bankrupt's  Certificate  and  Difchargt^ 

from  Debts  i  l^c. 

By  the  ftatute  5  Geo.  11.  c.  30.  f.  7^  it  is  cnaflcd,  «That  all  axid 
every  perfon  and  perfons  fo  become,  or  to  become  bankruptSj 
who  (hall  in  all  things  conform^  as  in  and  by  this  a£i  is  dire£iecl, 
(hall  be  difcharged  from  all  debts,  by  hipm,  her,  or  them  due  or 
owing  at  the  time  that,  he,  (he,  or  they  did  become  bankrupt. 
And  in  cafe  any  fuch  bankrupt  (hall  afterwards  be  arrefled,  pro- 
fecuted,  or  impleaded  for  any  debt  due  before  fuch  time,  as  he, 
(he,  or  they  became  bankrupt,  fuch  bankrupt  (hall  be  difcharged| 
upon  common  bail,  and  (hall  and  may  plead  in  general,  that  th^ 
Caufe  of  fuch  a£lion  or  fuit  did  accrue  before  fuch  time  as  be^ 
(he,  or  they  became  bankrupts,  and  may  give  this  a£^,  and  the 
fpecial  matter  in  evidence  ;  and  the  certi&catc  of  fuch  bankrupt's 
conforming,  and  the  allowance  thereof,  according  to  the  direc- 
tions of  this  adi,  (Iiall  be,  and  (hall  be  allowed  to  be  fufficient 
evidence  of  the  trading,  bankruptcy,  commiflion,  and  other  pro* 
ceedings,  precedent  to  the  obtaining  fuch  certificate,  and  a  verdi£^ 
(hall  thereupon  pafs  for  the  defendant,  unlefs  the  plaintiff,  in  fuch 
action,  can  prove  the  faid  certificate  was  obtained  unfairly  and  by; 
fraud,  or  unlefs  the  plaintiff,  in  fuch  a£t:ion,  can  make  appear 
any  concealment  by  fuch  bankrupt  to  the  value  of  ten  pounds  ; 
and  if  a  verdidt  pafs  for  the  defendant,  or  the;  plaintiff  (hould  be- 
come nonfuited,  or  judgment  be  given  againll  the  plaintiff,  the 
defendant  ihall  recover  his  full  cofts." 

But  by  feft.  9.  it  is  provided  and  enafted,  «*  That  in  cafe  any 
commiflion  of  bankruptcy  (hall  iffue  againfl  any  perfon  or  perfons^ 
who  (hall  have  been  difcharged  by  virtue  of  this  ad,  or  (hall  have 
compounded  with  his>  her,  or  their  creditors,  or  delivered  to  them, 
his,  her,  or  their  cftatc  or  effefls,  and  been  releafed  by  them,  or 
been  difcharged  by  any  aft  for  the  relief  of  infolvent  debtors  after 
the  time  aforefaid,  that  then,  and  in  either  of  thofe  cafes,  the  body 
and  bodies  only  of  fuch  perfon  and  perfons,  conforming  as  afore- 
faid, (hall  be  free  from  arreil  and  imprifonment,  by  virtue  of  this 
aft;  but  the  future  eftate  and  cffcfts  of  every  fuch  perfon  and 
peifons  (ball  remain  liable  to  his^  her,  or  their  creditors^  as  be- 
fore 
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fore  the  making  of  this  ad|  (the  tools  of  trade,  the  neceflary 
houlhold  goods  and  fumitare,  and  necedry  wearing  apparel  of 
fach  bankrupt,  and  his  wife  and  chMdren  only  excepted,)  unlels 
the  eftate  of  foch  perfon  or  peffons,  againft  whom  fudi  commif- 
^on  0iail  be  awarded,  ihall  produce  clear,  after  all  charges,   fuf- 

ficient  to  pay  erery  creditor,  under  the  faid  commiiiion,  fijum 
AHIittgs  is^  fbi  founds  for  their  refpe&ivi  dAu!^ 

And  by  tlie  loth  fedlion  of  the  fame  a£i,  it  is  alfo  provided 
and  ena^ed,  <*  That  no  difcovery,  upon  oath,  or  folenm  affirma- 
tion, to  be  made  by  any  bankrupt  or  bankrupts,  of  his,  her,  or 
their  cftate  and  effeSs,  purfuant  to  this  ad,  (hall  intitle  fuch  bank- 
rupt or  bankrupts  to  the  benefits  allowed  by  this  aA,  unlefs  the 
PQmmiffioners,  authorized  by  fuch  conimiflion,  or  the  major  part 
of  them,  (hall,  in  writing  under  their  hands  and  feals,  certify  to 
the  Lord  Chancellor  or  Lord  Keeper^  or  commiflioners  for  the  cuf- 
tody  of  the  Great  Seal  of  Great  Britain^  for  the  time  being,  that 
fuch  bankrupt  or  bankrupts  hath  or  have  made  a  full  difcovery  of 
his,  or  hereftate  and  effeds,  and  in  all  things  conformed  himfelf, 
{lerfeif,  or  themfelves,  according  to  the  dire&ions  of  this  a£l ;  and 
that  there  doth  not  appear  to  them  any  reafoa  to  doubt  of  the 
truth  of  fuch  difcovery,  or  that  the  fame  is  not  a  full  difcoyerj 
of  all  fuch  bankrupt's  eftate  and  effe'£ls  \  and  unlefs  four  parts 
in  five  in  number  and  value  of  the  creditors  of  fuch  bankrupt  or 
l>ankrupt6,  who  0iall  be  creditors  for  not  lefs  than  twenty  pounds 
refpedively,  and  who  ihall  have  duly  proved  their  debts  under 
fuch  commiiiion,  or  fome  other  perfon  by  them  refpedively  dulj 
authorized  thereunto,  (hall  fign  fuch  certificate^  and  teftifjr 
their  confent  to  fuch  allowance  and  certificate,  and  to  the  faid 

• 

bankrupt's  difcharge,  in  purfuance  of  this  a£^,  to  be  alfo  ctu 
lified  by  fuch  commiifioners }  but  the  faid  commiflioners  (hall  not 
certify  the  fame,  till  they  (hall  have  proof  by  affidavit  or  affirma-  • 
^on,  in  writing,  of  fuch  creditors,  or  of  the  perfon  by  them  re- 
pe£livcly  authorized  for  that  purpofe,  figning  the  faid  certifi- 
cate, and  of  the  power  and  authority  by  which  any  perfon  (hall  be 
authoriaced  by  any  creditor  to  fign  fuch  certificate  for  any  creditor  ; 
which  affidavit  or  -affirmation,  together  with  fuch  warrant  or 
authority  to  fign,  (bail  be  laid  before  the  Lord  Hi^  Cbancelhr^ 
L9rd  Keeper  I  or  commiffioners  of  the  Great  Seal,  with  the  faid 
certificate,  in  order  for  the  allowing  and  confirming  the  fame  ; 
and  unlefs  fuch  bankrupt  make  oatb^  or^  beiog  of  the  people 

called 
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called  Quakers,  folemnly  affirniy  in  writing,  that  fuch  certificate 
and  confent  of  the  creditors  thereunto  were  obtained  fairly  and 
without  fraud,  and  unlefs  fuch  certificate  (ball,  after  fuch  oath 
cur  affirmation  of  the  bankrupt^  be  allowed  and  confirmed  by  the 
Lord  Chancellor^  Lord  Keeper ^  or  comniiflioners  for  the  cuftody  of 
the  Great  Seal  of  Great  Britain^  for  the  time  being,  or  by  fuch 
two  of  the  Juftices  of  the  Court  of  Kin^s  Bench,  Common  PUas^ 
or  Barons  of  the  Court  of  EHcbequer  at  Wejiminjier,  to  whom  the 
confideratjon  of  fuch,  certificate  (hall  be  referred  by  the  Lord 
Chancellor,  Lord  Keeper,  or  commiffioners  of  the  Great  Seal,  for 
the  time  being ;  and  any  of  the  creditors  of  fcrch  bankrupt  are  to 
\C  allowed  to  be  heard,  if  they  (hall  think  fit,  before  the  refpe£liTe 
perfons  aforefaid,  againft  the  making  fuch  certificate ;  and  againft 
the  confirmation  thereof;  nor  fliall  any  commiflioner  fign  fuch 
certificate  till  after  four  parts  in  five  in  number  and  value  of  the 
did  creditors  (hall  have  figned  the  fame  as  aforefaid*** 

And  by  the  t2th  fedion  of  the  aft  it  is  further  provided  and 
cna£bed,  "  That  nothing  in  this  a£l  fliali  be  conftrued  to  extend, 
or  give  or  grant  any  privilege,  benefit,   or   advantage,   to  any 

V  bankrupt  whatfoever,   againft  whom  a  commiffion   of  bankrupt, 

^»nder  the  Great  Seal  of  Great  Brittdn^  fince  the  faid  fourtec'^th 
day  of  Jtf^y,  which  was  in  the  year  of  our  Lord  one  thoufand 
feven  hundred  and  twenty-nine,  hath  iflued,  or  hereafter  (hall 
iflue,  who  hath  or  (hall,  for  or  upon  marriage  of  any  of  hb  or  her 
children,  have  given,  advanced,  or  paid  above  the  value  of  one 
bundred  pounds,  unlefs  he  or  (he  (hall  prove,  or  by  his  or  her 
books  fairly  kept,  or  otherwife,  upon  his  or  her  oath,  or  being  of 
the  people  tailed  Quakers,  upon  folemn  affirmation,  before  the  ma- 
jor part  of  the  comn/iffioners  in  fuch  commiffion  named  and  autho- 
rized»  that  he  or  (he  had  at  the  time  thereof,  over  and  above  the 
value  fo  given,  advanced  or  paid,  remaining  in  goods,  wares, 
debts,  ready  money,  or  other  eftate  real  or  perfonal,  fuffi.cient  to 
pay  and  fatisfy  unco  each  and  every  perfon,    to  whom  he  or  (be 

'  was  any  wife  indebted,  their  full  and  intire  debts ;  or  who  hath 
or  (hall  have  loft  in  any  one  day,  the  fum  or  value  of  five  pounds, 
or  in  the  whole  the  fum  or  value  of  orte  hundred  pounds,  within 
the  fpace  of  twelve  months  next  preceding  his,  her,  or  their  bC"- 
coming  bankrupt,  in   playing   at  or  with    cards,  dice,   tables, 

V  tennis,  bowls^  billiards,  (hovel*board|  or  in  or  by  cock  fighting, 

borfc 
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horfe  races*  dog  matches,  or  foot  races,  or  other  paftimes,  game 
or  games  whatever,  or  in  or  by  bearing  a*  fliare  or  party  in  the 
ftakeSf  wagcr.s,  or  adventures,  or  in  or  by  betting  on  the  fides 
or  hands  of  fuch  as  do  or  (hall  play,  a£t,  ride,  or  run  as  aforr- 
faid ;  or  that  within  one  year  before  he  or  (he  became  bankrupt, 
(ball  have  loft  the  fum  of  one  hundred  pounds,  by  one  or  more 
contra£is  for  the  purchafe,  fale,  refufal,  or  delivery  of  any 
ftock  of  any  company  or  corporation  whatfoever ;  or  any  parts  or 
fliares  of  any  government  or  public  funds  or  fecurities  \  where 
every  fuch  contradl  was  not  to  be  performed  within  one  week, 
from  the  time  of  the  malcing  fuch  contradi,  or  where  the  (lock 
or  other  thing,  fo  bought  or  fold,  was  not  adually  transferred 
or  delivered  in  purfuance  of  fuch  contrad.''  « 

By  the  ftat.  ^Jjcn,  I  r  31.  f^  2.  it  Is  alfo  enafted,  "  That  all 
and  every  perfon  or  perfons,  who  now  are  or  (hall  bccbme  bank*   ^^  .       ^ 
nipts,   (hall   be  difcharged  of  and   from  all  and  every  bill,  bond^  /^^  ^^  ^ 

promifTory  note,  or  other  perfonal  fecurity  for  money,  payable  at   /^  ^  0^4^^. 
the  end  of  three,  four  or  fix  months,  or  any  other  future  days  of   4r  uri 
payment,  and  (hall  have  the  benefit  of  the  feveral  ftatutcs  now   ^^t^c^^ 
in  force  againft  bankrupts,  in  like  manner,  to  all  intents  andpur*  A  ^m^hl^OS 
pofes,  as  if  fuch  fum  of  money  had  been  due  and  payable  before 
the  time  of  his  becoming  a  bankrupK'* 

The  ftat.  10  Ann,  c.  15.  f.  3^  cna£ls,  "  That  by  the  difcharge  of 
•  any  bankrupt  or  bankrupts  by  force  of  that  aft,  or  any  other  afta 
relating  to  bankrupts,  from  the  debts  by  him,  her  or  them  due 
and  owing,  at  the  time  that  he,  (he  or  they  did  become  bankrupt^ 
fliall  not  be  conftrued,  nor  was  meant  or  intended  to  releafe  or 
difcharge  any  other  perfon  or  perfons,  who  was  or  were  partner 
or  partners  with  the  faid  bankrupt  in  trade,  at  the  time  he,  (he, 
or  they  became  a  bankrupt,  or  then  flood  jointly  bound,  or  had 
made  any  joint  contraa  together  with  fuch  bankrupt  or  bank* 
nipts,  for  the  fame  debt  or  debts,  from  which  he  was  difcharged, 
as  aforefaid  •,  but  that  notwithftanding  fuch  difcharge,  fuch  partner, 
^pd  partners,  joint  obligor  and  obligors,  and  joint  contraftors,  with 
fuch  bankrupt  and  bankrupts,  as  aforefaid,  (hall  be  and  ftand 
chargeable  wUh  and  liable  to  pay  <  uch  debt  and  debts,  and  to  per- 
form fuch  contrafts,  as  if  the  laid  bankrupt  and  bankrupts  had 

}»a4  ncYcr  been  difcharged  from  the  fame." 

A  bank- 
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A  bankrupt's  certificate  is  a*  difcharge  from  tU  dehti^  due  or  ow- 
ing by  him  at  the  time  of  his  bankruptcy,  which  were  proveable 
nder  his  commifiion  \  and  it  k  a  bar  againft  all  creditors,  whether 
they  hare  figned  the  certificate  or  not  (a).  A  ccitificatfi^lfowerer, 
it  no  bar  to  a  contra6l  which  does  not  relate  to  the  payment  of 
aaoney ;  but  is  for  the  doing  or  forbearing  to  do  fome  odier 

aa. 

So,  a  certificate  does  not  difcharge  a^banknipt  from  a  eoimii* 
IpK  debt,  which  is  not  reduced  to  a  certainty  before  the  ad  of 
bankruptcy  is  committed,  becaufe  it  cannot  be  proved  under  the 
commiSon:  and  in  queftions  whether  a  debt  is  difchaigedor 
not  by  a  certificate,  the  point  agitated  has  always  been,  wbedier 
ife  could  be  proved  or  not ;  the  creditor's  right  to  prove,  and  die 
bankrupt's  right  to  be  difcharged  by  the  certificate,  being  reeipro* 
cal  and  co-estcnfive  (3). 

Therefore,  where  A.  lent  his  acceptances  to  the  bankrupt,  who 
give  him  a  receipt  as  for  fo  much  money,  the  acceptances  did  not 
fcecome  due  till  after  the  bankruptcy.    It  was  held  that  the  cer- 
tificate did  not  bar,  and  that  the  receipt  did  not  create  a  debt 
k  fMveable  (r)» 

So,  if  a  perfbn  lends  a  trader  ftock  in  the  pubKc.  funds,  t»  be 
ic^accd  as  ftock,  without  naming  any  particular  time  at  which 
it  is  to  be  invefted :  if  he  becomes  bankrupt  before  he  has  beea 
icquired  to  replace  the  ftock,  it  is  a  contingent  debt,  and  cannot  be 
proved  (d) ;  for  it  is  clear,  that  where  there  is  only  a  eaufe  of 
a Aico  exifting,  and  the  debt  is  to  arife  on  a  ftipulation  which  hag. 
not  been  broken,  previous  to  the  time  of  the  bankruptcy,  and  the 
debt  remains  to  be  inquired  into,  there  the  creditor  cannot  prove 
kis  debt  under  the  commif&on^  and  the  demand  will  remain  oadif* 
diarged  by  the  certificate  («). 

So,  in  the  cafe  of  Parjloem  v.  Dearlove  (/),  It  was  determined 
diat  money  payable  half  yearly  for  the  education  and  board  of  the 
childven  of  a  bankrupt,  is  not  a  debt  due  till  the  end  of  the  half 

(#)  See  C§»  toning  lawif  465,  471,  bfc  ;  and  as  to  wBai  Mti  wutf 
•r  may  mui  Be  proved  under  the  Commiffimy  vidp/ame  hook^  cap.  6% 
(t)  /M.503.         (e)  Snaithv.  Gale,  7  Term  Rip..^6^ 
{d)  UU*  197*        (r)  lb.  199. 4  Term  Rt^  571. 
(/)  4  Eqti  Rep.  43ii. 

ycafi^ 
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yearj  (b  as  to  be  proveable  under  a  commiffion  of  bankrupt  againft 
the  parent,  who  became  bankrupt  a  few  days  before  the  end  g^thc 
half  year,  though  he  had  juft  before  his  bankruptcy,  taken  liJPbtt 
home  for  the  holidays,  the  contra£l  not  being  thereby  put  an  end 
to:  and  confequently  the  bankrupt's  certificate,  under  the  ftat. 
5  6.  II.  c.  30.  is  no  bar  to  an  aflion  againft  him  for  the  kafl^ 
-  year's  education,  &c.  The  flat  7  G.  L  c.  31.  £  i.. which  enables 
debts  payable  at  a  future  day  to  be  proved  under  the  oommiflbn^ 
u  confined  to  written  fecurities. 

So,  in  the  cafe  oiBamford  v.  BurreU{g),  it  was  held,  that  a  ddit  tjkuJu 
accrued  fubfcquent  to  an  a£l  of  bankruptcy,  and  previous  to  the 
ifluing  of  the  commiffioAj  is  not  barred  by  die  certificate. 

So,  where  a  man  undertakes  to  pay  a  fum  of  money  for  anodier, 
his  undertaking  alone  will  not  create  a  debt  that  he  can  prove  uo^ 
der  a  commiifion  \  and  ifan  a£l  of  bankruptcy  intervenes  between 
th<  undertaking  and  the  a£lua]  payment,  it  can  never  be  proved,  i 
and  the  creditor  can  only  refort  to  the  bankrupt  peribnaUy.    But/ 
if  the  parry  engaging  to  pay  the  debt  of  another  is  taken  in  execo- 
tion  for  that  ddxt,  his  imprifonment  \&  confidered  as  a  payment 
and  fatisfafkion  of  the  debt,  fufficient  to  give  him^a  right  of  pror 
ing  under  the  commiflioiu 

Thus,  in  the  cafe  of  CbUton  v.  Whiffen  and  another  (£},  which' 
was  an  a£Hon  of  ajjum^t^  wherein  the  plsuntiff  declared,  that  the 
defendants  and  one  William  HinkUy  were  co^partners  in  trade  and 
merchandize ;  that  HinUey  drew  a  bill  of  exchange  upon  the 
plaintiff,  dated  the  18th  day  of  March  iy66,  for  65/.  payable  to 
one  BjAeri  Glay^  or  his  order,  fifty-five  days  after  date ;  and  in 
confidevation  that  the  plaintiff  would  accept  the  faid  bill,  the  de- 
fendants undertook  and  promifed  to  find  money  to  pay  the  bill, 
take  it  up,  and  to  fare  the  plaintiff  harmlefs  and  indemnified,  by 
reafon  of  his  acceptance  thereof;  that  he  accepted  the  bilj,  which 
became  due  the  i4^th  of  May  1166,  and  was  indorfed  by  Roiirt 
Clay  to  Hiathfield  and  Smithy  who,  on  the  15  th  of  September  1766, 
fued  out  procefs,  and  caufed  plaintiff  to  be  arrefted  and  held  to 
baul  for  the  faid  65/. ;  that,  on  the  a4Jth  of  November  1 766,  he  put 
in  bail  to  that  a^iion  ;  and  in  January  1 767,  was  furrendered  to 
the  marlhal  of  the  Marlhalfea,  was  charged  in  execution  for  th^ 

{g)tBo/.t:fPulu        WsW^.iJ* 

II  debt 


414  Of  Bankrupts  and  their  AJtgnees.       [Part  II# 

> 

debt  of  6^h  apd  cods,  and  remained  in  execution*  The  defend* 
ant  pleaded  his  certificate  in  bar,  and  that  he  became  bankrupt  oa 
theV!5th  Augufi  i  ^66. 

Lord  Chief  Juftice  JTilmot  delivered  the  opinion  of  the  Comt 
as  follows  :  **  That  no  debt  was  due  or  owing  from  the  defendants 
to  the  plaintiff,  until  he  was  charged  in  execution,  and  his  body 
being  in  prifon,  upon  judgment  and  execution,  for  a  certain  fimiy. 
is  the  very  fame  thing  as  if  the  plaintiff  had  paid  the  debt  and 
cods  due  on  account  of  the  bill  and  note  ;  and  then,*and  not  be- 
fore, the  defendants  became  indebted  to  the  plaintiff;  which 
being  after  the  defendants  became  bankrupts^  the  plaintiff  could 
not  come  in  under  the  commiilion.  No  debt  could  be  barred  by 
the  certificate,  but  what  was  a  debt  contraded  with  certainty  be- 
fore the  aA  of  bankruptcy*  Did  the  defendants  owe  to  Chilton 
308/.  I  or.  and  cofts,  before  he  rendered  his  body  in  fatisfadlion 
thereof?  which  we  take  to  be  the  fame  thing  as  if  he  had  a£tually 
paid  the  debt  and  cofts  thereof.  They  certainly  did  not*  They 
had  promifed  to  pay  the  money,  or  fumiih  the  plaihti^,  Chilton^ 
with  money  to  take  up  the  bill,  and  to  fave  him  harmlefs.  They 
broke  their  promiff: :  Chilton  was  terrified  and  arrefted.  Here  is  an 
injury  to  a  certain  degree,  but  no  debt  owing  by  the  defendants  to 
Chilton  before  his  body  was  in  execution  for  the  certain  fum* 
How  could  the  plaintiff,  Chilton,  at  the  time  of  thS  commiilion  of 
bankruptcy  iffued,  have  fwom  to  a  debt  before  he  had  advanced 
a  (hilling  to  the  defendants  ?  He  certainly  could  not,  but  now  his 
body  being  in  execution,  he  has  thereby  paid  the  debt,  aad  confe* 
quently  may  fupport  the  prefent  adiion/' 

r 

So,  in  the  cafe  of  Toung  v.  Hoclley^  (i)  where  the  bankrupt,  on 
the  2t5th  Junt  1769,  drew  a  bill  of  exchange  on  Toung  iot 
5  7/.  5X.  4^.  payable  one  monthgfter  date,  ^?!^|2gJ^S^i^5£rJ^^ 
Toungt  on  the  fame  day,  acceptecL^'lS'  tne  lath  Jiulj^wcomm 
miffion  of  bankrupt  ^as  iffued  agaiml  the  defend^h^  .The  bill 
became  due  the  28th  July^  when  Toung  paid  it.  The  bankrupt 
obtained  his  certificate  on  the  5th  of  September  1769,  which  was 
allowed  on  the  23d  OBober.  The  Court  were  of  opinion  that  the 
certificate  was  no  bar  to  the  aQion  brought  by  Toung^  and  that 
the  point  was  now  entirely  fettled. 

(Q  %  SI  JS^.  839.    See  alfo  3  fTtlf.  528.  Dom.  166.  n.  $$.  S.P. 

So, 
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So,  in  the  cafe  of  Taylor  t.  MiUs  and  MagnaU^{k)  which  was  an 
TiGiion  of  ajidm^t  for  money  paid.  The  fads  were  thefe  :  the  de- 
fendants were  partners  with  oneBailey ;  and,  in  order  to  raife  money, 
they  had  entered  into  certain  bonds.  In  the  yoar  1 765,  BaU^y  with- 
drew from  the  partner  (hip,  and  wifliing  to  be  difcharged  from  thefc 
bonds,  application  was  made  to  Taylor  to  become  furety  inftead  of 
Bailey^  to  which  he  confented  :  upon  which  the  former  bonds  were 
cancelled.  The  bonds  became  due,  and  afterwards  Mais  and 
Magnall  became  bankrupts.  When  the  obligees  had  got  as  mnch 
as  they  could  from  the  partnerOiip  eftate,  and  which  amounted  to 
no  more  than  6s.  in  the  pound,  they  came  upon  the  plaintiff  for 
the  refidue.  He  accordingly  paid  it,  and  then  brought  his  adlion 
for  money  paid,  laid  out,  and  expended*  ^ 

The  Court  held  that  the  a£lion  would  lie.  Lord  Mansfield  faid, 
^^  this  cafe  is  not  harder  than  every  other  cafe  of  a  debt  ariGng 
after  bankruptcy,  upon  a  pre-exifting  ground.  At  the  time  of  d^ 
bankruptcy,  the  defendants  were  not  indebted  to  Taylor  \  he 
clearly,  therefore,  could  *not  come  in  as  a  creditor  under  the,  com- 
miffion.  He  was  not  damnified. at  that  time;  and  till  damnified, 
(which  he  could  nct3>e  (ill  he  had  been  cabled  upon  and  had  paid)  he 
could  not  bring  an  aftion.  He  did  not  pay  till  after  the  oommif- 
(ioniffued3  confequently  his  whole  damage  and  c^ufe  of  a£tion 
arofe  after  the  bankruptcy,  and  therefore  could  not  be  difcharged 
by  the  certificate.  With  refpeft  to  the  money  received  by  the 
original  creditors,  under,  the  commiiEon,  it  is  a  difcharge  of  fo 
much  of  the  debt,  and  the  furety  is  only  liable  for  the  remainder; 
confequeatly  he  can  recover  no  more  againft  the  defendants.  But 
as  to  that,  he  is  a  new  creditor,  and  therefore  is  not  barred  by  the 
certificate.  It  is  an  extremely  clear  cafe,  and  not  different  from 
anywhere  the  caufe  of  the  adion,  though  it  arifes  after  the 
bankruptcy,  is  founded  on  a  pre-exifting  ground.   . 

So,  in  the  cafe  of  Paid  v.  Jones  {I ),  it  was  determined  that  a 

furety  who  does  not  pay  the  debt  of  the  principal  till  after  his 

bankruptcy,. though  called  upon  and  liable  to  pay  it  before,  may 

maintain  an  a^ion  of  ajfumpftt  for  money  paid,  laid  out,  and  ex- 

ended,  notwithftandiug  the  bankrupt's  certificate. 

(i)  Ccw/.  525,         (/)  I  Term  Rep.  599. 

But 
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But  where  a  farety  will  not  rely  on  the  promife  which  the  law 
will  raife,  but  takes  a  bond  as  a  fecurity,  there  he  has  chofen  his 
own  remedy^  and  he  cannot  refort  to  an  a£lion  of  aflumpfit  for 
noney  paid)  but  mud  prove  his  debt  under  the  commiflioi]^  the 
bond  bemg  the  debt  (^i). 

The  bankrupt  laws  being  now  adopted  in  Ireland^  if  a  trader 
there  becomes  a  bankrupt^  and  obtains  his  certificate,  it  will  ope- 
rate as  a  difcharge  in  an^aAion  brought  here  upon  a  debt  arifing 
in  Ireland. 

Thus,  in  the  cafe  oiBailantine  v.  Golding,  («)  which  came  before 
the  Court  of  King's  Bench,  on  a  motion  to  enter  an  eMoheretur  on 
the  bail  piece,  it  appeared  that  the  defendant  had  been  a  bai^^ 
jnpt,  and  obtained  a  certificate  under  the  Gr^t  Seal  of  Ireland* 

The  original  demand  arofe  upon  a  bill  of  exchange  drawn  in 
Ireland^  and  payable  by  the  defendant^  who  reCded  there*  , 

Lord  Mansfield  hid,  « It  is  a  general  principle,  that,  where  there 
is  a  difcharge  by  the  law  of  one  countxy,  it  will  be  a  difcharge  m 
another  $  that  he  remembered  a  cafe  in  Cbtffifitry  of  a  ceffio  bonwiim 
m  HJland,  which  is  held  a  difcharge  in  that  country,  and  it  had 
die  fame  effe£k  here*    The  rule  was  accordingly  nude  abfolute. 

But  a  certificate  in  a  foreign  country  will  not  bar  a  debt  con- 
tiaAed  in  this  country. 

Thus,  in  the  cafe  of  SmM  and  another  ▼•  Buchanan  and  an- 
other (9),  which  was  an  adionof^i9i|^for  goods  foldaaddeliTered. 
The  defendant  pleaded  ixA^  non-ajfumpfit  \  fecondly,  for  a  further 
plea  in  difkharge  of  the  perfons,  eftate,  and  dkSts  of  thedefendaots^ 
except  any  property,  if  any  there  be^  after  the  date  of  a  ceitain  deed^ 
dated  ajd  of  September  17999  aftermentioned,  acquired  or  to  be  ae* 
quired  by  the  defendants,  by  defcent,  devife,  bequeft,  or  in  conrfe  of 
diftribution  \  they  fay  that  by  a  certain  law  of  the  ftate  of  Maryland^ 
made  on  the  lotii  of  April  1787,  intituled,  <<  An  A6t  refpeding 
^  infolvent  debtors ;''  it  was  ena&ed,  that  any  debtor  for  any  fum 
above  300A  might  apply  by  petition  to  the  Chancellor  of  the  faid 

(m)  2  Term  Rep*  100.  640.     7  Term  Rep.  97. 
(»)  B.R.  Mich.  24  Geo*  III.  Co.  bankrupt  law,  499.  See^o  Burrows 
V.  Jcmino,*2  Sira.  7$$'  S.P. 
{9)  I  £aft  Rtp,  6.  Pule  'Co,  tanirup$  laws,  500. 

ftat^ 


vn 


(Shap.  X;]       Of  Bankrupts  and  their  AJtgmeu 

ftafc,  and  offer  to  deliver  up  all  hie  property  to  hU  creditors,  a 
fchedu]e  whereof,  with  a  lift  of  creditors,  fhould  be  exhibited 
therewith  \  and  thereupon  the  Chancellor  might  direft  perfonal. 
notice  of  fuch  application  to  be  given  to  the  creditors,  or  as  many 
as  could  be  ferved  therewith,  or  he  might  dire£t  the  nOMce  to  be 
^ublifhedin  the  newfpapers ;  and,  on  the » appearance  of  the  ere* 
ditors,  or  their  negle£l  to  appear  on  due  notice,  the  Chancellor 
might  adminifter  an  oath  to  the  debror,  binding  himfelf  to  deliver 
up  and  transfer  to  his  creditors  all  his  property,  &c.  in  fuch  man* 
ner  as  the  Chancellor  (hould  direfl ;  and  that  the  Chancellor 
ihould  thereupon  appoint  a  truftee  on  behalf  of  the  creditors,  and 
fiiould  dire£l  fuch  debtor  to  execute  a  deed  to  fuch  truftee  of  all 
his  property,  debts,  rights,  and  claims,  in  truft  for  the  creditors  *^ 
and  thereupon^  and  upon  the  execution  of  the  faid  deed,  and  after 
the  delivery  of  the  property,  books,  bonds,  and  other  evidences  of 
debts,  to  fuch  truftee,  and  his  certificate  of  fuch  delivery,  the 
Chancellor  might  order  that  fuch  debtor  (hould  for  ever  ther^safter 
be  acquitted  and  difcharged  from  all  debts  by  him  owing  or  con- 
tra£led,  at  any  time  before  the  date  of  fuch  deed  }''  and  in  virtue 
of  fuch  order,  fuch  debtor  (hould  be  for  ever  fo  difcharged :  pro- 
vided that  any  property  thereafter  acquired  by  fuch  debtor  by 
defcenr,  devife,  bequeft,  or  in  courfe  of  diftribution,  fhauld  be 
liable  to  the  payment  of  his  debts.     The  plea  further  ftated,  thar, 
after  the  making  of  that  law,   the  defendants  were  joint  debtors 
for  more  than  300/. ;  that  they  petitioned  the  Chancellor,  and  of- 
fered to  deliver  up  all  their  property  to  the  ufe  of  their  creditots, 
with  the  fchedule  and  lift  of  creditors  thereunto  annexed  ;  that 
thereupon  the  Chancellor  gave  the  due  notice  to  the  creditors,  and 
adminiftered  the  oath  to  the  defendants,  and  appointed  one  S,MoaU 
tt^uftee  on  behalf  of  the  creditors  *,   and  directed  the  defendants 
to  execute  a  deed  to  the  faid  S.  M.  for  all  their  property,  debts« 
rights,  and  clailhs,  &c.  in  truft  for  their  creditors ;  that  thereup- 
on the  defendants  did  accordingly,  on  the  23d  of  September,  17999 
execute  fuch  deed  of  that  date,  and  did  then  deliver  up  to  the  faid 
S.  Jf.  as  fuch  truftee,  &c.  all  their  property,  books,  &c.,  who 
thereupon  certified  fuch  delivery  to  the   faid  Chancellor;  and 
thereupon  the  Chancellor,  according  to  the  faid  z&,  ordered,  that 
the  defendants  (hould  forever  thereafter  be  acquitted  and  dif- 
charged from  all  debts  by  them  owing  or  contraded,  before  the 
date  of  the  faid  deed  $  except  that  any  property  afterwards  ac- 
quired by  them^  by  defcent^  &c.  (hould  be  liable  to  the  payment 
Vofc.  I.  E  e  of 
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of  their  debts.  The  defendants  then  averred  that  they,  at  the  time 
when  the  feveral  caufes  of  adlion  in  the  declaration  mentioned  aC'* 
(craed)  an'd  until  and  at  the  time  of  the  faid  order  of  difcharget 
were  inhabitants^  and  reGdent  in  the  faid  (late  of  Marylanii  and 
that  the  laid  feteral  caufes  of  a£lion  accrued^  and  w6re  owing 
before  the  date  of  the  faid  deed  of  truft  executed  by  the  defend* 
ants  to  5.  M.  Wherefore  they  prayed  judgment,  and  that  their 
peifbnsi  eftatesy  andefFects,  fave  and  except  any  property ,  if  any^ 
acquired  after  the  date  of  the  faid  deed,  by  the  defendants,  by 
dcfcent,  &c.  might  be  dtfcharged,  &c.  A  third  plea  contained  the 
the  fame  fads,  together  with  an  averment  that  the  defendants 
had  not,  fince  the  date  of  the  truft  deed,  acquired  any  property 
by  defceht,  &c.  and  concluded  in  bar  of  the  aQion  generally* 
The  replication  to  thefe  two  pleas  dated,  that  the  caufes  of  adioii 
in  the  declaration  mentioned  feverally  accrued  to  the  plaintiffs 
within  this  kingdom  of  England  i  to  which  there  was  a  general  de- 
murrer and  a  joinder  therein. 

Lord  Kenyan^  Ch.  J.  f^id,  **  It  is  tmpoflible  to  fay  that  a  con* 
lra£l  made  m  one  country,  is  to  be  governed  by  the  laws  of  an'^ 
other.  It  might  as  well  be  contended,  that  if  the  ftate  of  Marj^ 
land  had  enabled  that  no  debts  due  from  its  own  fubje£^s  to  the 
/ubjc^ls  of  England  ^oysXA  be  paid,  the  plaintiff  would  jiare  been 
bound  by  it.  This  is  the  cafe  of  a  contrail  lawfully  made  by  a 
fub]e£t  in  this  country,  which  he  reforts  to  a  court  of  jufttce  to 
.enforce  ;  and  the  only  anfwer  given  is,  that  a  law  has  been  roa«k 
in  a  foreign  country  to  difcharge  thefe  defendants  from  their 
debts,  on  condition  of  their  having  reltnquifhed  all  their  property 
to  their  creditors.  But  how  is  that  an  anfwer  to  a  fubje^  of  this 
country,  fuing  on  a  lawful  contraft  made  here  ?  How  can  it  be 
pretended  that  he  is  bound  by  a  condition  to  which  he  has  given 
no  affent,  either  exprefled  or  implied  ?  It  is  true,  that  we  fo  far 
.  give  effea  to  foreign  laws  of  bankruptcy,  as  that  affignees  of 
bankrupts,  deriving  titles  under  foreign  ordinances,  are  permitted 
to  fue  here  for  debts  due  to  the  bankrupt's  eftates ;  but  that  is  be- 
caufe  the  right  toperfonal  property  mull  be  governed  by  the  laws 
of  that  country,  where  the  owner  is  domiciled.  That  was  re- 
cognifed  in  the  cafe  of  Hunter  v.  Potts  {q).  The  court  there  con- 
fidered  the  aflignment  of  the  bankrupt's  efieds  in  another  country, 

{q)  4  '^^rm  Rep.  182  and  19s* 

aldiQugk 
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'  although  in  fa£l  made  in  invitumy  as  equivalent  here  to  a  voluntary 
conveyance  by  him.  The  cafe  of  Ballaniine  v.  Golding  (r),  is  very 
<liftingui(hable  from  the  prefent  %  for  there  the  debt  was  con* 
trailed  in  Inland^  where  the  commiiiion  iflued.  But  in  the  fame 
page  of  the  book  from  whence  that  was  quotedj*  Is  to  be  found  an 
opinion  of  Lord  Talhot*$,  direAiy  contrary  to  the  concluGon  wt 
are  defired  to  draw  in  this  cafe  j  for  there  he  held  that,  though  the 

-  commii&on  of  bankrupt  iflued  here  attached  on  the  bankftptV 
<ffe£ls  in  the  planrationst  yet  his  certificate  would  not  proccdi 
faim  from  being  fued  there  for  a  debt  arifing  therein.     The  fabe 
rule  then  muft  prevail  here/' 

Lawrtncey  J.  faid,  <<  If  the  defendants  had  made  a  voluntary 
affignment  of  all  their  property  to  the  ufe  oi  their  creditors,  it  is 
not  pretended  that  that  would  have  been  a  bar  to  the  fuit  of  the 
l^laintiffs :  and  yet  the  title  of  the  afBgnee  would  have  been  34 
valid  here  as  under  the  foreign  commiflion ;  which  (hows  that  the 
validity  of  the  title,  under  fuch  an  aflignment,  cannot  make  any 
diflFerence  in  the  prefent  argument..  Then  It  refts  folely  on  the 
queftion,  whether  the  law  of  Maryland  can  take  away  the  right  of 
a  fubjed  of  this  country  to  fue  upon  a  contra£i  made  here,  and 
which  is  binding  by  our  laws  iV  This  cannot  be  pretended,  and 
therefore  the  plaintiffs  are  entitled  to  judgment." 

The  other  Judges  concurred j  and  judgment  was  given  for  the 
|>laintiffs« 


3.  Of  the  A3ion  ofAffumpfitby  a  Bankrupt ^  relating  to 

Property  tvbicb  be  holds  in  Tru/fm  ^ 

Property  in  which  a  bankrupt  has  only  a  truft  cftate  does  not 
pafs  to  his  aflignees  under  the  aflignment.  Therefore  the  cej}uy 
que  truft  cannot  bring  any  aftion  refpefting  fuch  property  in  their 
names,  but  ought  to  bring  it  in  the  name  x>f  the  bankrupt. 

Thus,  in  the.  cafe  of  Carpenter  and  others  v.  Adarnell,  (/)  which  . 
was  an  a&ion  of  affumpfit  on  a  no(e  in  thefe  words :  <^  I  promise  / 
.to  pay  to  Mr.  Jofeph  Fovtler^  or  order,  the  fum  of  150/,  being  J 
the  remainder  of  the  con^deration  for  the  aflignment  of  his  intereft   ' 

(r)  Aale  41  &        *  Co.  Blft.  Law,  500.        {1)  3  Bot.  fi  PuB.  40. 

E  c  a  ia 
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in  the  Lajton  bufinefs  with  me,  as  foon  as  I  {hall  receivei^feHniay 
receive  the  money  due»  upon  the  completion  of  the  faid  bufinefsy 
from  T.  B.  efquire,  his  executors,  adminidrators,  or  afligns,  or 
immediately  upon  my  receiving  letters  of  adminiftration  of  the 
eftate  and  effe£ts  of  Lieutenant  General  Jofeph  Wialton^  othtrvnfe 
Srome,  deceafed,  which  ever  event  (hall  firft  take  place  ;'*  Ggned, 
«'  Richard  MarnelL**  This  note  was  indorfed  by  Fowler  to  one 
'James  Bagfler^  for  a  valuable  confideration,  after  which  Fowler 
became  bankrupt,  and  the  phintifFs  were  chofen  his  aflignees  ;  in 
which  capacity  they  now  fued  for  the  benefit  of  Bagjler. 

Lord  Alvanleyi  Ch*  J.  faid,  "  We  are  all  of  opinion  that  this 
aflion  ought  to  have  been  brought  by  Fowler.  He  was  the  perfon 
to  whom  the  promife  to  pay  was  made  ;  he  by  his  indorsement 
diredied  the  contents  of  the  note  to  be  paid  to  Bagfter ;  and 
though  this  indorfement  had  no  legal  effcd,  yet ''it  paiTed  the  be- 
neficial 'interell  in  the  note  to  Bagjler  \  and  Fowler  by  the  in- 
dorfement  became  a  mere  truftee  for  hj^m.  The  aflignees  never 
were  in  a  fituation  to  derive  any  benefit  from  this  piece  of  paper. 
If,  indeed,  they  had  poflcfled  the  mod  remote  poflibility  of  in- 
^  tereft,  or  if  they  could  ilate  any  thing  from  which  a  benefit  to  the 
creditors  would  refult,  I  (hould  hold  tftat  the  a£lion  might  be 
maintained  ;  but  at  the  time  when- they  brought  this  aftion  it  was 
impoflible  for,  them  not  to  know  that  they  had  no  right  to  the 
the  note.  They  bring  the  a&ion  in  the  charadlcr  of  trufteesr; 
but  they  are  not  truftees  for  Bagfter  \  they  are  only  truftees  for 
Fowler^s  creditors,  andnhereiore  cannot  fuflain  this  adion.N) 

So,  in  the  cafe  of  Winch  v.  Kecley,  (/)  which  was  an  ad  ion  of 
ij^wg^/ for  work  and  labour,  &c.  The  defendant  pleaded  bank- 
ruptcy in  the  plaintiiF.  The  plaintiff*  replied,  that  before  his  bank- 
ruptcy he  was  indebted  to  one  Jofeph  Searle  in  73/.  12/.  gf/.,  and 
being,  fo  indebted  he,  on  the  20th  OSlober^  ^l^S^  ^7  ^^^  certain 
deed-poll,  did  bargain,  fell,  aflign,  and  transfer  to  the  fSid  Jofeph 
Siarle  the  faid  fum  of  73/.  12/.  ^d.  parcel  of  the  money  in  the  faid 
declaration  mentioned  ;  to  hold  the  fame  to  the  faid  Jofeph  Searle 
from  thenceforth  to  his  own  proper  ufe,  under  a  certain  provifb, 
therein  and  hereinafter  mentioned  ;  and  did  thereby  conftitute  and 
appoint  the  faid  Jofeph  Searle  his  true  and  lawful  attorney  irreYo- 

(t)  1  Tirm  Rep.  619. 
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cabiy,  and  did  give  and  grant  unto  him»  his  executors  and  admi* 
niflratOTSi  full  power  and  authority  in  his  name*  to  the  only  pro* 
per  ufc  and  behoof  of  the  faid  Jofeph^  to  alk»  demand,  and  fuefor^ 
the  aforcfaid  fum  of  73/.  12/.  9^.>  provided  always,  that  if  he> 
the  faid  plaintiflFy  his  executors,  or  adminiftrators,  ihould  well  and 
truly  pay,  or  caufe  to  be  paid,  unto  the  faid  Jofeph^  the  faid  fum 
of  73/.  I2J.  9</.,  fo  due  and  owing  to  him  as  aforefaid,  within  two 
calendar  months  after  the  date   of  thefe^  prefents,  then  the  faid 

r 

deed-poll,  and  every  article  and  claufe  therein  contained,  (hould  be 
void;  as  by  the  faid  deed-poll,  relation  being  thereunto  had,  would 
more  fully  appear.     And  the  faid  plaintiff  further   iaith,   that  he 
did  not,  at  anytime  within  the  fpace  of  two  calendar  months  after 
the  date  ef  the  faid  deed,  pay  to   the  faid  Jofeph  the  faid  fum  of 
73/.  1 2/.  9^.  fo  due  and  owing  to  him  as  aforefaid,  but  that  the 
fame  hath  from  thence  hitherto  remained  due  and  unpaid  from  the 
faid  plaintiff,  to  the  faid  Jofeph ;  and  tliat  the  orig^al  writ,  in  this 
fuit,  was  fued  out  in  the  name  of  him,  the  faid  plaintiff,  for  and 
on  behalf  of  the  faid  Jofeph  Searie,  an4  for  the  purpofe  of  enabling 
the  faid  Jof^h  Searle  to  receive  the   faid  fum  of  73/.  12/.  9^/,  par- 
cel of  the  faid  fums  in  the  faid  declaration  mentioned,  according 
to  the  form  and  effed  of  the  faid  deed  poll,  and  not  for  the  bo- 
nefit,  ufe,  or  behoof,  of  the  faid  plaintiff*    To  this  replication 
there  was  a  general  demurrer  and  joipder. 

The  court  determined  that  the  bankrupt  might  fue  in  his  own 
name  for  the  benefit  of  the  aflignee  of  the  debt  in  queftion^  and 
gave  judgment  for  the  plaintiff  accordingly. 

3.  0/  Conirads  made  with  an  Uncertificated  Bankrupt. 

An  uncertificated  bankrupt  may  maintain  an  a£lion  in  his  own 
Dame,  and  for  his  own  benefit,  fer  work  and  labour^  and  materials 
found  and  provided. 

Thus,  in  the  cafe  of  Siih  v.  OJhorney  (v)  which  was  an  a£lion  of 
ajfumpjtt  for  Work  and  labour  and  materials  found  and  provided. 
The  plaintiff  proved  the  work  done  and  the  materials  furnifhed  bj 
Urn  \  but  in  the  courfe  of  the  evidence  it  appeared,  that  the  plain* 

[y)  I  Efp,  Rep.  140. 

E  c  I  tiff. 
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'tii>  ^t  the  time  of  the  work  and  labour,  and  of  the  trial,  was  an 
iincenificated  bankrupt.  It  was  therefore  contended,  that  he 
could  not  maintain  the  a£lion,  as  all  his  efFe£ls  belonged  to  his 
aflignees.  In  anfwer  to  this  objeflion  the  counfel  for  the  plaintiff 
)relied  on  the  cafe  of  Chippendale  v.  Tomlinfon^  (*)  as  decIGve  in  the 
prefent  inftance ;  it  being  there  exprefsly  decided,  that  an  un« 
certificated  bankrupt  could   maintain  an   adlion  for  work  and 

labour* 

It  was  anfwered,  for  the  defendant,  tliat  that  cafe  only  went  the 
length  of  deciding,  that  an  uncertificated  bankrupt  could  fue  for^ 
and  recover  any  fum  due  to  him  for  his  perfonal  labour  \  but  that 
the  prefent  cafe  was  not  confined  to  perfonal  labour  only,  but  em* 
t>raced  a  more  cxtenfive  caufe  of  a£lion,  namely,  for  materialt 
fouiid  }  that  thefe  were  a  fpecies.of  property,  which  pafled  under 
his  afiignment,  and  in  which  he  therefore  had  no  property  what- 
ever :  fo  that  even  admitting  that  the  action  was  maintainable  hj 
the  bankrupt  for  work  and  labour,  that  for  materials  found,  the 
a£tion  could  not  be  fupported. 

Lord  JEffrjw«,Ch.  J.,  before  whom  the  caufe  was  tried,  faid,«'That 

the  cafe  cited  was  certainly  good  law,  and  in  principle  (Irongly  appli-> 

cable  to  the  prefent :  that  the  aifignees  could  no:  hireout  the  bankrupt, 

to  make  a  profit  of  his  labour  for  their  benefit,  but  that  for  fuch  de* 

mands,  he  (hould  maintain  an  a^ion  in  his  own  name ;  but  his  lord« 

fhip  added,  that  he  was  further  of  opinion,  that  where  the  materials 

f uniflied  were  necefiary  to  the  bankrupt's  labour,  that  in  fuch  cafe  the 

work  and  materials  furnilhed  became  blended  together,  and  formed 

*  one  joint  caufe  of  adion,  upon  which  the  bankrupt  might  fue, '  and 

I  was  entitled  to  recover:   that  however  the  queflion  might  be  be* 

tween  the  bankrupt  and  his  aflignces*  as  they  might  certainly, 

take  whatever  perfonal  property  belonged  to  him,  without  any  new 

affignmentt  that  it  did  not  lie  in  the  mouths  of  third  perfons  to  (et 

i  up  fuch  a  defence." 

So,  in  the  cafe  of  Evans  v.  Brown,{w)  it  was  held,  that  an  un- 
certificated bankrupt  might  alfo  fue  for  money  lent  after  his  bank- 
ruptcy* 

♦  Co.  Blpt.  Lawst  4  31.  (w)  1  EA.  Rep-  170.  ^^ii//iLarochet>w 
Wakeman,  Feak't  CaJ,  N.  P.  140.  Webb  v.  Ward,  7  Term  Rep,  296. 
Wtbb  V.  Fox,i^.  391.5.  P. 

Lord 
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liOrd  Kenyan f  Ch.  J.*  in  this  cafe  faid,  «  The  loan  was  fubfequent 
to  the  bankruptcyi  and  for  any  thing  that  ap^earedf  the  money 
xni^ht  have  been  earned  by  the  bankrupt  aftenhis  bankruptcy: 
that  if  the  law  allowed  him  to  maintain  sn  tfiion  to  recover  what 
was  due  to  him  for  labour,  that  he  was  equaiiy  intitled  to  maintain 
one  for  the  money  fo  earned  by  his  manual  labour,  which  he  might 
have  lent  to  a  third  perfon,  and  which  might  be,  perliaps,  the 
prefent  cafe  ;  and  though  when  recovered^  it  would  belong  to  the 
aflignees,  that  in  this  cafe,  and  between  the  parties  fo  circum- 
ftanced,  it  could  not  be  fet  up  in  bar  to  this  demand.^ 

But,  in  the  cafe  of  Kitchen  v.  Bart/ci,{x)  the  court  determined, that 
it  i&  a  good  plea  to  an  aAioii  ori  a  promiflbry  note,  and  for  money 
lent,  that  the  plaintiiFis  an  uncertificated  bankrupt,  and  that  his  af- 
fignees required  the  defendant  to  pay  them  the  money  claimed  by  the 
plaintiflF:  and  the  plaintiff  canriot  reply  that  the  caufesofadion  accru- 
ed after  the  plaintiff  became  bankrupt,and  that  the  defendant  treated 
with  the  plaintiff  as  a  perfon  capable  of  receiving  credit,  and  that 
the  commiiGoners  had  made  no  new  aflignment  of  the  notes  and 
poney  to  the  aflignees  :  /or  all  after  acquired perfonal property  pajfes 
under  the  general  affignment* 


4.  Of  a  Bankrupts  Allowance^  ^c. 

A  bankrupt  may  maintain  an  a£lton  of  affumpftt  againft.bis 
aflignees  for  his  allowance  under  the  A  at.  5  Geo.  II.  c.  30.  f.  7. 
But  fuch  an  a£lion  will  not  lie  if  the  certificate  be  n(^  allowed  be- 
fore  payment  of  the  dividends ;  the  banttrupt's  on^  remedy,  id 
fuch  cafe,  beingTby  petition  to  the  Lord  CI|knceUor. 

Thus  in  the' cafe  of  Groomev,  Potts  and  othcrs^^  twhiciiwas  an 
zdion  of  ajjhm^  by  the  plainflfi^  a  certificated- bahkrupt  again (t 
the  defendants^  who  w6re  the  executors  of  Neal,  the  aflignee  un. 
dcr  the  plaintiS^'s  commiffion,  to  recover  25/.  6s,  ^jd.,  for  ma^ey  bad 
and  received  to  the  plaintiff's  ufe^  for  his  allowance  unjiea^he  flat. 
5  Geo.  II.  c.  30.  f.  7.,  bis  eftate  having  paid  uxc*  in  the  pound  to 
his  creditors.    The  commiflion  iflued  in  June^  1788}  and  tieal 

(«)  7  Ea/t  Rep.  53.        (y)  6  Term  Rep.  548.  I  EJp,.  Rep.  J96  S.  C. 

£  e  4  was 
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was  chofen  an  afligncc,  together  with  another  pcrfon  who  did  not 
•a.      In  Marchy    1791,   the  com  mi  (Boners  declared  a  dividend 
of  I2J.  in  the  pound,  making  the  ufual  order  on  Neal^  tht  aflignecA. 
to  pay  that  dividend  tb  each  of  the  creditors.    \n  July,  I79I>"S 
final  dividend  of   ^Id,   in  the  pound  was  declared,  and  the  fanie^ 
order  was  made  by  the  commiflioners  on  the  aflignee.     Neal  a6- 
cordingly  paid  the  creditors  under  thefe   orders,   which  exhauftpd 
all  theeffe£ls.     In  July^  I795>  the  plaintiff  obtained  his  certificate. 
Thefe  fad 6  having  been  proved  at  the  trial  before  Lord  Kenyan^ 
Ch.  J.  it  was  obje£^ed  that  the  plaintiiF  could  not  recover  ;  for 
that  at  the  times  when  the  dividends  were  declared  the  bankrupt' 
had  not  obtained  his  certificate,  and  was  not  therefore  entitled  to 
any  allowance  under  the  flatute  \  and  of  this  opinion  was  his  lora- 
fliip,  and  dire£led  the  plaintiff  to  be  nonfuited*     And  upon   a 
motion  for  fetting  afide  the  nonfuit,  the  Court  of  Kin^s  Bentk 
held,  that  the  a£lion  could  not  be  fupported. 

Lord  Kenyorii  Ch.  J.  faid :  **  If  this  defendant  were  anfwerable 
in  this  aAion,  the  aflignees  of  a  bankrupt  would  be  in  a  very  ua- 
fortun,ate  fituation.  .  They  are  mere  truftee's,  and  aA  wholly  under 
the  dire£tion  of  the  commiOioners.     When  a  dividend  is  declared, 
a  right  of  adion   againfl.  the  affignees  accrues  to  everf  creditor 
for  his  proportion.    In  this  cafe  two  dividends  were  declared  at  a 
time  when  the  plaintiff  had  not  obtained  his  certificate,  and  whea 
it  was  uncertain  whether   fuch  certificate  ever  would  be  graitfed  ; 
the  affignee  paid  the  creditors  under  thefe  orders  of  the  conunif. 
fioners  ;   and  the  bankrupt,   having  four  years  afterwards  obtained 
bis  certificate,  now  calls  on  the  reprefentativcs  of  the  aflignees 
for  his  allowance   under  the  (latute :    but  it  would  be  monilrous 
to  fubje£l  them  to  this   demand.     A  bankrupt  muft  put  hioifdf 
in  a  fituation  to  demand  this  allowance,  by  obtaining  his  certifi* 
catCj  before  payment  of  the  dividends  by  the  ailignees." 


5.  Of  Promsfes  to  pay  a  Debt  barred  by  a  Bankrupts, 

Certificate. 

Though  a  bankrupt  is  difcharged  by  his  certificate  from  all 
debts  due  at  the  time  of  the  zGl  of  bankruptcy,  yet  he  may  tqIud- 
tarilj  make  bimfclf  liable  on  a  new  promife  :  for  all  the  debts  of 

SI  bank* 


/ 


» 
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a  bsmkrupt  are  due  in  confcience,  notwithftanding  hcj  has  obtained 
his  certificate,  (z) 

Thus,  in  the  cafe  of  Trueman  r.  Fenton^  {a)  which  was  aa 
adion  on. a  promiflbrjr  note  bearing  date  the  nth  Feiruary,  1775^ 
payable  to  one  Jofrpb  Trueman^  (the  plaintiflF's  brother,)  three 
months  after  date  for  €^Ly  and  indorfed  by  him  to  the  plaintiff. 
The  declaration  alfo  contained  other  counts  for  goods  fold  and  de- 
livered, money  had  and  received,  and  an  account  ftated.  The 
defendant  pleaded  his  bankruptcy.  And,  upon  the  trial,  a  fpecial 
cafe  was  referved  for  the  opinion  of  the  court,  ftating  the  anfwer 
of  the  plainti£r,  in  this  adiion,  to  a  bill  filed  againft  him  in  the 
Exchequer  by  the  prefent  defendant  for  a  difcovery  of  theconCder* 
ation  of  the  note,  the  fubftance  of  which  was  as  follows :  ^<  That 
on  the  15th  of  Decemterj  1774,  the  defendant  Fenton  purchafed 
a  quantity  of  linen  of  the  plaint! AT  TVi/finj/i :  and  it  being  ufual  to 
abate  5/.^^  cent,  to  perfons  of  the  defendmt's  trade,  the  price 
after  fuch  abatement  made,  amounted  to  126/.  i8/.  That  at  the 
time  of  the  fale  it  was  agreed,  that  one  half  of  the  purchafe 
money  (hould  1>e  paid  at  the  end  of  fix  weeks,  and  the  other  half 
at  the  end  of  two  months  :  And  in  confideration  thereof,  the 
plaintiff*,  Trueman^  drew  two  notes  of  the  defendant  for  63/.  gs.^ 
each,  payable  to  his  own  order,  at  fix  weeks  and  two  months  re- 
fpedively.  That  the  defendant  accepted  the  notes,  and  thereupon 
the  plaintiff  gave  him  a  difcharge  for  the  fum*  He  then  denied 
•that  he  had  proved  or  claimed  any  debt  or  fum  of  money  under 
the  commifEon  :  but  fct  forth,  that  he  acquainted  the  defendant 
be  was  furprifed  at  his  ungenerous  behaviour  in  purchafing  fo 
large  a  quantity  of  linen  of  him  at  the  eve  of  his  bankruptcy,  and 
informed  him  he  had  paid  away  the  above  two  notes :  upon  which 
the  defendant  preffed  him  to  take  up  the  notes,  and  propofed  to  give 
him  a  fecurity  for  part  of  the  debt.  That  afterwards  on  the  1  itb 
of  February^  1775,  the  defendant  called  upon  the  plaintiff,  and 
voluntarily  propofed  to  fccure  to  him  the  payment  of  67/.  in  fatif. 
faAion  of  his  debt,  if  he  would  take  up  the  two  notes,  and  cance) 
or  deliver  them  up   to  the  defendant.    That  the  plaintiff  agreed 

«  • 

(s)  Vide  2  Term  Rep.  765.     {ei\  Cowp.g^^..  See  alfo  AMo^  mtd anoiher 
V.Brown,  Doug.v^j^  But  a  haniru^tcannoi  beheld  ioj^ial  bail  9n  fuch  ^f^ 
apromifey  Baily  v.  DiUon,  a  Bur.  730.  r 

y  to 
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accept  this  propofad  with  the  approbatioQ  of  his  attornej,  aad 

defired  the  note  to  be  made  payable  to  his  brother  Jofefh  Trmmmm 
or  order,  three  months  after  date.  That  he  took  up  the  two 
acceptances,  and  delivered  them  to  the  deiendant  to  be  caiM:elled» 
and  accepted  the  above  note  for  (JyA  in  fatisfaiElion  and  dtf- 
charge  thereof.  That  a  commilfion  of  bankruptcy  iffued  againft 
the  defendant  on  the  19th  of  January^  1775*  ^^^  ^t  the  bank- 
rupt obtained  his  certificate,  on  the  17th  oi' April  foUowisg.** 


The  Court  of  Kin^s  Bench  decided,  that  the  plaintiff  was 
titled  to  recover.     And  Lord  Mansfield ^  Ch.  J.  faid  :  «*  The  gene- 
ral queftion  is,  whether  a  bankrupt  after  a  commiiEon  of  bai^k- 
ruptcy  fued  out,  may  not  in  conCderation  of  a  debt  due  before 
the  bankruptcy,  and   for  which  the  creditor  agrees  to  accept  no 
dividend  or  benefit  under  the  commiflion,  make  fuch  creditor  a 
fatisfa£lion  in  part,  or  for  the  whole  of  his  debt,\  by  a  new  under- 
taking and  agreement  ?     A  bankrupt   may  undoubtedly  contract' 
new  debts  ;   therefore,  if  there  is  an  objedion  to  his  revinng  an 
old  debt  by  a  new   promife,  it  muft   be  founded  on  the  ground  ^ 
of  its  hting.nudum  paSium.     As  to  that,  all  the  debts  of  a  bankrupt 
are  due  in  confcience,   notwithftanding  he  has  obtained  his  cer* 
tificate ;   and  there  is  no  honeft  man  who  does  not  difcharge  them^ 
if  he  afterwards  has  it  in  his  power  to  do  fo*    Though  all  legal 
remedy  may  be  gone,   the   debts   are  clearly  not  extinguiftied  in 
confcience.     How  far  have  the  courts  of  Equity  gone  upon  thefe^ 
principles  ?    where  a  man  devifes  his  eftate  for  payment  of  his 
debts,  a  court  of  equity  fays,   (and  a  court  of  law  in  a  cafe  pro-« 
perly  before  them  would  fay  the  fame,)   all  debts,  barred  by  the 
ftatute  of  limitations,   fhall  come  in  and  (hare  the  benefit  of  the 
devife  \  becaufe   they  are  due  in  confcience :  therefore,   though 
barred  by  law,  they  (hall   be  held  to  be  revived,  and  charged  by 
the  bequeft.     What  was. faid  in  the  argument  relative  to  the  re- 
viving a  promife  at  law,  fo  as*  to  take  it  out  of  the  ftatute  of  li- 
mitations is  very  true,   the  fligheft  acknowledgement  has  been  held 
fufficient ;  as   faying  :  <«  prove  your   debt  and  I  will  pay  you  ;   I 
<<  am  ready  to  account,  but  nothing  is  due  to  you  :"  and   much 
Dighter  acknowledgements  than  thefe  will  take  a  debt  out  of  the 
ftatute*    So   in  the  cafe  of  a  man  who,  after  he  comes  of  age» 
promifes  to  pay  for  goods  or  other  things,  which,  during  his  mi- 
nority, one  cannot  fay  he   has  contracted  for,  becaufe  the  law 
difables  him  from  making  any  fuch  contrad;  but  wliich  be  has 

been 
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been   fairly  and  honeftly  fupplicd  with,  and  which  were  not 

merely  to  feed  his  extravagance^  but  reafodable  for  him  (under 

his  circumftances)  to  haw ;  fuch  promife  (hall  be  binding  upoa 

him,  and  make  his  former  undertaking  good.     Let  us  fee  diea 

what  the  tranfa£tion  is  in  the  prefent  cafe.     The  bankrupt  appears 

to  me  to  ha?e  defrauded  the  plaintiff  by  drawing  him   in  on  the 

eve  of  a  bankruptcy,  to  fell  him   fuch  a  quantity  of  goods  on 

credit.     It  was  grofsly  dilhoneft  in  him  to  con  trad  fuch  a  debt^ 

at  a  time  when  he  muft  have  known  of  his  own  infplvency,  and 

which  it  is  clear  the  plaintiff  had  not  the  fmalleft  fufpicion  of,  oit 

he  would  not  have  given  credit,  and  a  day  of  payment  in  futwn» 

On  the  other  hand,   what  is  the  condu£l  of  the  plaintiff?     He 

relinquiflxes  all  hope  or  chance  of  benefit  from  a  dividend  under 

the  commiifion,  by  forbearing  to  prove  his  debt,  gives  up  the  fo« 

curities  he  had  received  from  the  bankrupt,  and  accepts  of  a  npte^ 

amounting  to  little  more  than  half  the  real  debt,  in  full  fatisfa£li6ii 

of  his  whole  cfemand.     Is  that  againft  confcience  ?  is  it^not  on  the  ft/' 

contrary  a  fair  confideration  for  the  note  in  quefiion  ?     He  might  *fJ  A  L^J^^ 

forefee  prolp^dis  from  the  way  of  life  the  bankrupt  was  in,  whichj^V  '   y  .51^ 

might  enable  him  to  recover  this  part  of  his  debt,  and  he  takes 

his  chance  \  for  till  then  he  could  get  nothing  by  the  mere  im«- 

prifonment  of  his  perfon.     He  ufes  no  threats,  no  menace,  no 

opprtflion,   no  undue  influence,  but  the  propofal  firft  moves  from^ 

and  is  the  bankrupt's  own  voluntary  requeft.     The  fingle  queftioa 

then  is,  whether  it  is  poflible  for  the  bankrupt  in  part,   or  for  the 

whole,  to  revive  the  whole  debt  ?     As  to  that  Mr.  Juftice  Aftrn 

Iras  fuggefted  to  me  the  authority  of  BaUy  v.  DiT&n,  {h)  where  the 

court  would  not  hold  to  fpecial  bail,  but  thought  reviving  the  old 

debt  was  a  good  confideration.*' 

Where  a  bankrupt  promifesto  pay  a  debt  duel>efore  his  bank- 
ruptcy, the  plaintiff  may  declare  generally  on  the  original  coo- 
fideration. 

Thus,  in  the  cafe  of  Williams  v.  Dyde  and  others,  (r )  which  was 
an  z&xon  of  ajfumfjit  for  goods  fold  and  delivered,  the  defendant 
pleaded  his  difchar^e  under  a  commifiion  of  bankruptcy. 

The  plaintiff's  counfei  ftated,  that  the  defendant  had  promifed 
to  pay  the  debt  after  he  was  difcharged  by  his  certificate.     Upon 

(i)  Ante^  425. ».  tu        (0  feaJkU  Caf,  N.P.  68. 

which 
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wl^icTi  the  counfcl  for  Aic  defendant,  objeQed  that  this  promife 
coald  nbt  be  given  in  evidence  under  the  count  for  goods  fold  and 
delivered.  To  avail  himfelf  of  this  prAnnife,  the  plaintilF  (hould 
have  declared  specially,  that  the  defendant  being  indebted^  and 
having  been  difcharged  under  the  commiflion,  promifed  to  paj 
the  debt  from  which  he  had  been  fo  difcharged. 

But  Lord  Kenyon,  Ch.  J.  faid :  «« I  think  this  declaration  is  Suf- 
ficient as  it  (lands.  In  cafes  where  the  fiatute  of  limitations  has 
been  pleaded,  the  replication  that  he  did  promife  within  Gx  years 
has  always  been  held  fufBcient  ^  for  the  new  promife  revives  the 
old  debt." 

Upon  a  promife  by  a  bankrupt  to  pay  a  debt,  due  prior  to  his 
T>ankruptcy,  when  he  is  at/e,  the  plaintiff  in  an  adion  on  fuch 
promife  mud  prove  generally  the  ability  of  the  bankrupt  to  pay  at 
the  time  of  the  commencement  of  the  aflion. 

« 

Thus,  in  the  cafe  of  Besford  v.  Saunders ^  {d)  which  was  an  a£lioQ 
oJ^  affum^U  for  money  paid,  lent,  had  and  received,  &c.  To 
which  the  defendant  pleaded  bis  bankruptcy.  At  the  trial  the 
plaintiflF  proved  two  feveral  applications  to  the  defendant,  who  ad- 
mitted the  debt  after  he  had  obtained  his  certificate,  and  faid, 
<<  the  plaintifiF  (hould  be  no  lofer,  but  that  he  would  pay  when  he 
•«  was  able." 

It  wag  contended,  that  this  was  not  an  abfolute  promife,  but 
that  the  plainti£F  ought  to  (how  the  defendant's  ability  to  pay 
at  the  time  of  the  aftion  brought.  Lord  Loughhrougbfih,  J.,  before 
whom  the  caufe  was  tried,  over-ruled  this  objedion,  and  held,  that 
the  promife  was  abfolute,  and  the  benefit  of  the  certificate  waived, 
as  to  this  debt.  In  confequence  of  which  a  verdi£l  was  found  for  the 
plaintiff. 

But  upon  a  motion  for  a  new  trial  Gould^  J.  and  Heath,  J.  were 
of  opinion,  that  it  was  a  conditiol^al  promife,  and  that  the  plaintiff 
ought  to  have  (bown  that  the  defendant  was  able  to  pay.  ^ 

Lord  Lcughboreughf  however,  retained  his  former  opinior^, 
that  the  promife  was  not  conditional,  .and  that  an  inquiry  into 

{d)zH.£t.ui. 
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the  circumftancesof  the  defendant,  could  not  be  a  point  In  confi- 
Senng  whether  there  were  a  debt  or  not.* 

Where  a.  bankrupt  promifes  to  pay  a  debt  due  prior  to  hts 
bankruptcy!  in  confideration  of  the  creditor's  not  proving  hit 
debt  under  the  commiflion,  if  the  creditor,  to  whom  fuch  promile 
is  made,  oppofes  the  bankrupt  in  obtaining  his  certificate,  fuch 
oppofition  is  a  waiver  of  the  promife  to  pay,  &c* 

Thus,  in  the  cafe  of  Colls  v.  Lovell,  {e)  which  was  an  adion  in 
ajfumpfity  in  which  the  plaintiff  declared,  «  that  the  defendant 
having  become  a  bankrupt  and  being  then  indebted  to  the  plaintifl^ 
in  confideration  that  the  plaintiff  would  not  prove  his  debt  under 
the  commiflion,  he  undertook  to  pay  him  eighteen  (hillings  ia 
the  pound,  on  his  debt,  and  to  bring  forward  another  perfon  U^ 
fccure  to  him  the  payment  of  that  fum  ;*'  it  then  averred,  that  the 
defendant  had  not  paid,  nor  brought  forward  any  perfon  to  fe-* 
cure  to  him  that  fum,  by  reafon  whereof  the  defendant  became 
Kable,  &c. 

Upon  the  trial,  the  plaintiff  proved,  by  a  witnefs,  a  treaty  for 
an  agreement  in  fubftance  as  dated  in  the  declaration,  but  the 
witnefs,  in  his  crofs  examination,  admitted  that  the  plaintiff  had 
petitioned  the  Great  Seal  againft  the  allowance  of  the  defendant's 
certificate. 

The  counfel  for  the  defendant  then  contended,  that  this  #as  a 
waiver  of  the  agreement,  and  deprived  the  plaintiff  of  all  claim 
to  any  benefit  to  be  derived  under  it. 

Lord  Kenyon^  Ch.  J.  held  that  it  did  fo,  his  lordihip  obferved, 
*'  That  the  agreement  upon  which  the  prefent  a£tion  was  founded, 
muft  be  fuppofed  to  have  been  entered  into  with  a  view  to  dif- 
charge  the  defendant  from  his  debts,  by  the  planitiff's  co-operat- 
ing  in  the  difcharge,  which  the  defendant  would  obtain  by  means  • 
orKTs  certificate.  That  thfc  plaintiff,  by  oppofing  the  defendant's 
certificate,  had  been  guilty  of  tnala  fides ^  as  defeating  the  obje£l 
of  the  agreement  by  an  zQi  totally  inconfiftcnt  with  it.  That  he 
fhould  therefore  be  held,  to  have  abandoned  it,  and  not  now  be 
allowed  to  refort  to  it,  or  to  maintain  an  adion  which  had  the 
agreement  for  its  foundation.- 

•  .W  vide  Cole  «.  Saxbyi  AnUtU.  lofanU,  164.  cmUra.  (#)  i  EJ^. 
Rep,  282. 
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Aa  agreement  made  by  a  bankrupt,  or  any  one  on  his  behalf» 
to  pay  a  fum  of  money  to  his  creditor  if  he  will  fign  his  certificate 
it  void.  {/) 

Soy  i'^)  a  fecurlty  given  to  a  creditor  of  a  bankrupt,  in  order  to 
induce  him  to  withdraw  a  petition  which  he  had  preferred  to  the 
Chancellor  againft  the  allowance  of  the  certificate^  is  alfo  void  b|" 
the  (lat.  5  Geo.  II.  c.  30.  f.  1 1. 


^»  Of  the  JJJlgnment  of  a  Bankrupts  Efiate  to  bis  AJJignees; 

and  of  their  Right  to  receive  anddifcharge  Debts 

and  Profecute  Aiiions,  bfc. 

By  the  ftats.  13  Eliz.  c.  7.  f.  1 1.  and  i  Jac.  i.e.  15.  the  com* 
Biiiioners  may  afiign  all  money,  goods,  chattels,  merchandizes» 
wares,  and  dd>ts  due  to  the  bankrupt  from  any  perfon,  and  in 
^hat  manner  foever,  and  the  aflignment  vefts  the  property,  at 
-well  prefenc  as  future  in  the  afiignee,  and  the  bankrupt  (hall  not 
afterwards,  recover,  releafe,  or  difcharge  the  fame,  nor  (hall  it 
be  attached  as  a  debt  of  the.  bankrupt's.  {J3) 

But  until  ai&gnment,  the  property  remains  in  the  bankrupt.. 

Thus»  in  the  cafe  of  Cary  v.  Crifp^  (/)  which  was  an  adion  of 
indMiaius  afum^tt  \  the  defendant  pleaded,  that  the  plaintiff  be- 
came bankrupt,  andthait  a  commilEon  wastakeni>ut,  and  there- 
fore all  his  goods,  &c.  belonged  to  the  commiilioners,  &c* 
The  plaintiff  demurred,  and  had  judgment;  for  till  an  affign- 
ment,  the  property  of  the  goods  is  not  transferred  out  of  the 
bankrupt. 

One  of  feveral  affignees  of  a  bankrupt  may  receive  the  mo- 
nies belonging  to  the  eftate^  and  give  a  valid  difcharge  for  the 
;fame. 

Thus,  in  the  cafe  of  Smith  and  others  v.  Jamefon  and  others,  (I) 
which  was  an  a£Uon  of  ajfumffit  for  money  had  and  received.    It 

(/}  Vide  Stat.  5<5co.  II.  c.  30./  Ji.  Jones  v.  Berkley,  Dwg.  ^^. 
M»$.  Smith  V.  Bromley,  Ibid.  6^6,  n.  3.  ^ 

(V)  Sumner  v,  Brady,  and  othert^   i  H*  Bl.  647. 
(Ij  Vide  Co.  Bkpt,  LaKiUt  cap.  S./  10. 
{1}  t  Sail.  108.     See  alfo  Stn  981.  ^.  P.         {i)  i  E/p.  ^^.114% 

appeared 
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appeared  that  the  defendants  had  been  partnen  in  trade  *.  while 
they  were  in  partnerihip  one  of  ihem  being  aiEgnee  to  a  bankrupt  , 
tftatc  had  nfed  part  of  the  money  belonging  to  chat  eftate  in 
the  partnerfliip  trade^  without  the  knowledge  or  acquiefcence 
of  the  other  affignees,  who  were  the  plaintiffs  in  the  prefcnc  adion» 
bat  with  the  knowledge  of  his  partner  that  the  money  was  part 
of  the  bankrupt  cftate.  In  Deumber,  17929  the  partnerihip  was 
diflbived,  and  the  partner,  who  was  the  affignee^  continued  in 
the  bufinefs,  and  received  from  the  other  money  and  cfieAs  fuf-> 
ficient  to  difcharge  all  debts  due  by  the  partnerfliip,  including 
the  money  of  the  bankrupt  eftate,  of  which  they  had  had  the 
ufe. 

It  then  became  a-  queftion,  whether  this  was  a  repayment  t^' 
the  partner  who  was  al&gnee,    and   fo  fhould    difcharge  the        / 
other. 

.  Lord  Kenjftif  Ch.  J.,  before  whom  the  caufe  was  tried»  was  of 
ofrniion,  that  one  afiignee  of  a  bankrupt  eftate  might  receiie  the 
monies  bdonging  to  the  eftate^  and  give  a  legal  and  TaUd  difcharge 
for  it. 

By  the  ftaf.  5  Geo.  11.  c.  30.  f.  38^  the  affignees  arc  prohibitod 
froiii  commencing  any  fuit  in  equHy^  wtchoat  the  confent  of  the 
major  part  in  Talue  of  the  creditors  of  the  bankmpt,  who  fliaU 
be  prefent  at  a  meeting  called  for  that  purpofe.  (/) 

Soj  they  cannot  fubmit  matters  to  arbitration  without  the  like 
tonfent.  [m) 

But  they  may  bring  anions  at  law  without  Aril  calling  a  meeting 
of  the  creditors,  {n) 

tf  the  fame  perfons  are  affignees  of  two  partners  under  a  fe« 
parate  commiffion  againft  each,  they  cannot,  in  one  aAion,  fue 
for  a  debt  due  to  the  two.  and  alfo  for  debts  due  to  each  in* 
dif  idually.  [p) 

Where  the  affignees  bring  an  a Aion  upon  a  contraA  made  by 

the  bankrupt  before  his  bofilruptcyt  they  muft  fue  as  affigneeSi  and 

ttzH  themfelves  as  fuch  in  the  declaration  (  but  if  they  fue  upoa 

-%  contraA  made  after  the  bankruptcy,  they  need  not  fue  in  *Aeir 

reptefentalive  charader  as  affignees,  but  in  their  own  right. 

(/)  Seeaffo  Co.  Bkpi*  La*»ft  ch*  r^i./  f.         (m)  IhiJ,  261. 
(«)  Ibid,  cih  14./.  a.         (o)  Vide  3  Term  Re^  433,  779. 

Thus^ 
at 


*  

43*         ^f  ^^^^^P^^  ^^  ^^^^  AS^V^^^*        {Part.  IL 

Thus,  in  the  cafe  of  Evans  and  others  ▼.  Mann^  {p)  where  it 
appearod  that  the  bankrupt  feme  years  after  hb  bankruptcyt  and 
before  he  had  obtained  a  certificate,  continued  to  carry  on  his 
trade  as  a  lighterman,  in  buying  and  felling  lighters;  and,  amongft 
others,  fold  a  lighter  to  the  defendant,  who  paid  him  30/.  part 
of  the  purchafe  moneyt  at  the  time  of  the  fale.  Afterwards  the 
plaintiffs,  hearing  of  the  fale,  applied  to  the  defendant,  and  in« 
fifted  upon  having  the  lighter  dcliTcred  up  to  them,  or  the  pur« 
chafe  money  paid  ;  but  afterwards  it  was  agreed  between  them^ 
that  the  defendant  fliould  keep  the  lighter,  and  pay  the  refidue  of 
the  purchafe  money  to  the  plaintiffii;  apd  for  this  th#^  prefe&t  aftion 
was  brought.  At  the  trial,  the  defendant's  counfel  objedied  that, 
the  a£lion  could  not  be  maintained,  becaufe  the  plaintiff  did 
not  fue  as  affignce,  nor  (late  themfelves  as  fuch  in  the  declara* 

tson.  ^ 

But  Lord  Mansfield  oTer-rufed  the  obje£kion.  And  afterwards, 
upon  a  rule  for  a  new  trial,  his  lordfliip  faid:  <^The  lighter  was 
the  property  of  the  affignees,  and,  confequently,  the  fale  by  the 
bankrupt  was  a  contrafl  as  their  agent  by  operation  of  law,  and 
on  their  account.  Therefore  it  was  not  ncceffary  that  they  Ihould 
ftate  themfelTCS  to  be  ailignees  in  the  declaration :  though  in  refple£l 
of  the  evidence  in  fupport  of  the  adion,  it  might  be  incumbent 
on  them  to  prove  the  trading,  bankruptcy,  and  fo  forth ;  in-fhort, 
the  whole  of  their  cafe." 

WilleSf  J.  alfo  thought,  that  the  fale  by  the  bankrupt  could 
be  confidered  in  no  other  light  than  as  agent  or  fervant  to  the 
affignees* 

JJbhurfiy  J.  faid :  ^^  That  in  the  cafe  of  an  a£lion  at  the  fuit 
of  an  executor,  it  is  clear,  if  the  a^lion  be  brought  on  a  contrad: 
made  by  himfelf,  refpefiing  the  goods  of  the  tellator,  he  need  not 
name  himfelf  executor.  Therefore  I  fhoud  doubt  whether,  in  this 
cafe,  it  would  be  neceffary  for  the  plaintiffs  to  go  into  evidence 
of  the  trading,  bankruptcy,  &c.  For  here  there  was  an  a£tual 
treaty  between  the  plaintiffs  ind  the  defendant,  relative  to  the 
matter  in  litigation,  and  not  merely  a  promife  by  implication  of 
law.  And  if  fo  the  a£lion  is  founded  jn  an  a£lual  contraft  be- 
tween the  plaintiffs  and  the  defendant,  confequently  the  plaintiffs 

ij)  Ccwp.  569. 
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tre  entitled  to  recover  fuo  jure.     In  which  idea  the  court  con- 
curred :  and  refufed  the  rule  for  a  new  trial. 

If  a  bankrupt)  before  his  bankruptcy,  commence  an  zBixon  at 
law,  fuch  action  does  not  abate,  but  the  aflignees  (hould  proceed 
in  his  name  until  after  judgment,   either  interlocutory  or  final. 

Thus,  in  the  cafe  of  Kreichman  v.  Beyer^  (y)  in  error,  where 
the  defendant,  in  error,  having  recovered  a  judgment  againft  the 
plaintiff,  in  error,  in  the  Court  of  Common  PJeaj,  the  latter 
brought  a  writ  of  error,  which*  was  duly  ifltied,  allowed,  and 
fcrved.  Afterwards  the  defendant,  in  error,  became  a  bankrupt^ 
and  his  aflignees  fued  out  a  fcire  facias  quare  epfecutionem  non^ 
reciting  the  recovery  below,  and  the  writ  of  error. 

m 

BuHery  J.,  «*  The  fcire  facias  is  wrong  either  way.  Firft,  as 
a  fcire  facias  quare  executionem  nofiy  becaufe  it  appears  from  the 
recital,  that  a  writ  of  error  is  depending  ;  and.  Secondly,  as  a 
fcire  facias  to  compel  an  afiignment  of  errors,  it  is  likewife 
wrong,  even  fuppofing  it  did  not  take  notice  of  the  writ  of 
error  depending  ^  becaufe  there  has  been  a  proceeding  fince  the 
judgment.  And  the  rule  is,  that  the  aiBgnees  cannot  make  them- 
felves  parties  to  the  record  in  any  intermediate  ftage  of  the  pro- 
ceeding,* but  it  muft  be  immediately  after  judgment,  though  an 
interlocutory  judgment  is  fufiicicnt  for  that  purpofe.  Here  the 
aflignees  fliould  have  gone  on  with  the  writ  of  error  in  the  bank- 
rupt's  name  til)  judgment.  Therefore  the  fcire  facias  muft  be 
i|uafhed. 


7.  Of  Payments y  &f^.  made  to  or  by  a.  Bankrupt^ 

When  Protected, 

The  legal  effe£l  of  an  zfk  of  bankruptcy  committed  by  a  trader, 
is  to  put  it  in  the  power  of  the  commiiBoners  to  diveft  the  property 
of  the  bankrupt  by  relation,  which  may  go  back  to  a  great 
length  of  time,  and  avoid  all  a£ts  done  by  the  bankrupt,  without 
regard  to  the  faimefs  or  fraud  of  them.  So  that  a  fale  of  goods 
by  the  bankrupt^  after  the  z6t  of  bankruptcy  committed,  is  a 

{q)  I  Term  Rep.  463.    See  alfi  Waugk  w.  Auftcn,  3  Term  Rep.  437. 
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/        ^^        b\t  of  the  ^fli^nees'  property,  for  which   they  may  maintain 
y^u-^^^  .  trover  or  affumj^t.*    And  it  is  the  fame  as  to  the  payment  of  roo- 

//'A  «/  ^^  \  hut  the  rigour  of  this  rule  has  been  relaxed  by  the  legifla- 

ture.  For  by  the  ftat.  i  Jac.  !•  c.  15.  f.  14.  it  is  enabled,  "That 
no  debtor  of  the  bankrupt  be  hereby  endangered  for  the  pay- 
ment of  his  or  their  debt>  truly  and  bond  fidt^  to  any  fuch  bank- 
rupty  before  fuch  time  as  he  ihall  underftand  or  know'  that  he  is 
become  a  bankrupt.*' 

And  by  the  ftat.  19  Geo.  11.  c.  32.  after  reciting  ••  Whereas 
many  perfons  within  the  defcription  of,  and  liable  to  the  ftatutcs 
concerning  bankrupts,  frequently  commit  fecret  a£l8  of  bank- 
ruptcy unknown  to  their  creditors  and  other  perfons,   with  wi^om 
in  the  courfe  of  trade,  they  have  dealings  and  tranfaAionsj  and 
after  the  committing  thereof, .  continue  to  appear  publicly,  and 
carry  on   their  trade   and    dealings,   by  buying  and    felling   of 
goods  and  merchandizes,  drawing,  accepting,   and   negotiating 
bills  of  exchange,  and  paying  and  receiving  money  on  account 
thereof,  in   the  ufual  way  of  trade,  and  in  the  fame  open  and 
public   nvanner,  as   if  they  were  folvent  perfons,  and  had  not 
become  bankrupts :   and  whereas   the  permitting  fuch  fecret  ads 
of  bankruptcy  to  avoid  and  defeat  payment,  really  and  bond  fide 
made  in   the  cafes,   and  under  the    circumftances  above-men- 
tioned, where  the  perfons  receiving  the  fame  had  not  notice  of, 
or  were  privy  to  fuch  perfons  having  committed  any  a£^  of  bank- 
ruptcy, will  be  a  great  difcouragcment  to   trade  and  commerce^ 
and  a  prejudice  to  credit  in  general :   it  is  ena£led,  that  no  per- 
fon  who  is,  or  (hall  be  really   and  bond  fide^  a  creditor  of  any 
bankrupt,   for  or  in  refpe£b  of  goods  really  and  bond  fide  fold  to 
fuch  bankrupt,  or  for  or  in  refpeft  of  any  bill  or  bills  of  exchange 
really  and  bond  fide  drawn,  negotiated,  or  accepted  by  fuch  bank- 
rupt, in  the  ufual  or  ordinary  courfe  of  trade  and  dealing,   ihall 
be  liable   to  refund  or  repay  to  the  aOignee  or  ailignees  of  fuch 
banktupt^s  eftate,  any  money,  which   before   the  fuing  forth  of 
fuch  commii&on,  was  really  and  botidfide^  and  in  the  ufual  and 
ordinary  coorfe  of  trade  and  dealing  received  by  fuch  perfon  of 
any  fuch  bankrupt,  before  fuch  time  as  the  perfon  recctviqg  th« 
Ikme  (hall  know,  onderHand,  or  have  notice,  that  he  is  becoiveil 
bankrupt^  or  that  he  is  in  infolvent  circumftances.'' 

•  Vide  Cq.  Skpt.  La^u  571. 
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And  bjr  theftatute  4<$G?o«  3.  c.  135.,  reciting  «^  whereat  great 
inconveniences  and  injfidice  have  been  occafioned  by  reafoa 
of  the  fair  and  honed  dealings  and  tranfafiioni  of  and  with  traders 
being  defeated  by  fecret  ads  of  bankruptcy,  in  cafes  not  already 
provided  for,  or  not  fufficientl^*  provided  for  by  law  :  for  remedy 
thereof,  be  it  enadied,  that  in  all  cafes  of  commiiBons  of  bankrupt 
hereafter  to  be  ifiiiedi  all  conveyances,  by  all  payments  by  and  to» 
dnd  all  contra£l8  and  other  dealings  and  tranfaflionf ,  by  and  with 
any  bankrupt  ^Tfriyf^r  made  or  entered  into,  more  than  two  calen-* 
dar  months  before  the  date  of  fuch  commiiBon,  (hall,  notwithftand* 
ing  any-prior  ad  of  bankruptcy  committed  by  fuch  bankrupt,  'be 
good  and  eflediual,  to  all  intents  and  pnrpofes  whatfoever,  in  like 
manner  as  if  no  fuch  prior  zGt  of  bankruptcy  had  been  committed^ 
provided  the  perfon  or  perfons  fo  dealing  with  fuch  bankrupt  had 
not  at  the  time  of  fuch  conveyance,  payment,  contract,  deal* 
ing,  or  tranfa£lion,  any  notice  of  any  prior  aA  of  bankruptcy  by 
fuch  bankrupt  committed,  or  that  he  was  infolvent,  or  had 
flopped  payment." 

By  fedion  the  fecond,  it  is  further  enabled,  <<  that  in  all  cafes 
of  commiffions  of  bankrupt  hereafter  to  be  ifliied,  all  and  every 
perfon  and  perfons  with  whom  the  bankrupt  (hall  have  really  and 
honafide  contra£ked  any  debt  or  debts  before  the  date  and  fuing 
forth  of  fuch  commifiion,  which,  if  contraded  before  any  ad  o£ 
bankruptcy  committed,  might  have  been  proved  under  fuch  com^ 
niffion,  ihall>  not'withftanding  any  prior  ad  of  bankruptcy  may 
have  been  committed  by  the.  bankrupt,  be  admitted  to  prove  fuch 
debt  or  debts,  and  to  (land  and  be  a  creditor  under  fuch  commif- 
fion,  to  all  intents  and  purpofes  whatever,  in  like  manner  as  if  no 
fuch  prior  ad  of  bankruptcy  had  been  committed  by  fuch  bank«- 
rupt ;  provided  fuch  creditor  or  creditors  had  not,  a^  the  time  of 
fuch  debt  or  debts  being  contraded,  any  notice  of  any  prior  ad 
of  bankruptcy  by  fuch  bankrupt  committed." 

By  ifedion  the  third,  it  is  alfo  enaded,  <<  that  in  all  cafes  In  wfiich^ 
under  commiffions  of  bankrupt  hereafter  to  be  iflued,  it  (hall  ap- 
pear that  there  has  been  mutual  credit  given  by  the  ^nkrupt  and 
any  other  perfon,  or  mutual  debts  between  the  bankrupt  and  any 
other  perfon,  one  debt  or  demand  may  be  fet  off  againft  another,  not* 
withftanding  any  prior  ad  of  bankruptcy  committed  by  fuch  bank-^ 
mpt  before  the  credit  was  given  to,  or  .the  debt  was  contraded  by 
fttch  bankrupt,  in  like  manner  as  if  no  fuch  prior  ad  of  bankruptcy 
bad  been  committed,  provided  fuch  credit  was  given  to  the  bank- 
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nipt  two  calendar  months  before  the  date  and  fuing  forth  of 
fuch  commiiBbni  and  provided  the  perfon  claiming  the  i^cnefit 
of  fach  fet-off  had  not»  at  the  time  of  giving  fach  credit,  any  no* 
tice  of  any  prior  a£t  of  bankruptcy  by  fuch  bankrupt  committed^ 
or  that  he  was  infol? cnt,  or  had  ffbpped  payment :  provided  aU 
ways,  that  the  ifliiing  of  a  commiifion  of  bankrupt  againft  fuch 
.bankrupt,  although  fuch  commiflion  (hall  afterwards  be  fu^er^ 
fededj  or  the  ftriking  of  a  docket  for  the  purpofe  of  ifluing  a  com* 
miflion  againft  fuch  bankrupt,  M^ether  any  commiflion  (ball  have 
afiually  iffued  thereupon  or  not,  fhall  be  deemed  notice  of  a  prior 
z6i  of  bankruptcy  for  {he  purpofes  of  this  zOi^  if  it  (hall  appear 
that  an  a£l  of  bankruptcy  had  been  adually  committed  at  the 
time  of  ifiuing  fuch  commiflion,  or  ftriking  fuch  docket/' 

By  .the  4th  feflion  it  is  enaded,  <<  that  all  perfons  againft  whom 
any  commliTion  of  bankrupt '(hall  hereafter  ifTue,  and  who  fliali  be 
duly  found  bankrupt  under  the  fame,  (hall,*  upon  obtaining  his, 
her,  or  their  certificate,  be  difcharged  of  and  from  all  debts 
by  this  a£l  made  proveable  under  fuch  commif&on,  and  fliall  have 
the  benefit  of  the  feveral  ftatutes  now  in  force  againft  bankrupts, 
in  like  manner,  to  all  intents  and  purpofes,  as  if  fuch  fecret  a£la 
of  bankruptcy  had  not  been  conmaittcd  prior  to  the  contra&ing 
of  fuch  debts." 

And  by  the  lafl  fefllon  of  the  aft,  it  is  enafted,  "  that  no  corn* 
mifTion  of  bankrupt  that  fhall  be  hereafter  ifTued,  (hall  be  avcnded 
or  defeated  by  reafon  of  any  aft  of  bankruptcy  having  been  com- 
mitted by  the  perfon,  or  any  of  the  perfons  againft  whom  fuch 
commiifion  (hall  have  ifl'ued,  prior  to  the  contrafting  the  debt  of 
the  creditor,  or  any  of  the  creditors,  upon  whofe  petition  fuch  com* 
mifHon  (hall  have  ifTued,  if  fuch  petitioning  creditor  had  not  any 
notice  of  fuch  aft  of  bankruptcy  at  the  time  when  the  debt  to  him 
was  contrafted ;  but  that  fuck  commif&on  of  bankrupt,  and  all 
the  proceedings  under  the  fame,  (hall  be  valid  and  effeftual^ 
to  all  intents  and  purpofes,  notwithftanding  that  fuch  prior  aft 
or  afts  of  bankruptcy  (hall  have  been  committed  by  fuch  bank* 
irupt." 

Upon  this  latter  ftatute  no  cafe  has  arifen  in  any  of  our  courts ; 
but  on  the  two  former  afts  the  following  determinations  have 
been  made : 
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In  the  cafe  cf  Wilkins  and  another,  affignces  of  Canriy  a  bank* 
rupt,  V.  Cafey{r)y  which  was  an  aftion  of  ij^wg^/,  as  well  for 
money  had  and  received  by  the  defendant,  to  and  for  the  ufe  of  the 
plaintiffs,  as  affignees  of  Thomas  Cann^  after  he  became  bankrupti 
as  alfo  for  the  ufe  of  Cann  before  he  became  a  bankrupt.  On  the 
trial  of  thecaufe  a  verdia  was  taken  for  the  defendant,  fubje£l  to 
the  opinion  of  the  Court  of  King's  Benchy  on  the  following  cafe  : 
•«  Cann  was  a  clothier,  and  the  defendant  his  fa£tor  in  London  ; 
and  their  courfe  of  trade  was  this  :  Cann  configned  goods  to  the 

^  defendant,  which  were  fold  by  him,  and  he  receiyed  5  per  cent. 
commifBbn,  taking  on  himfelf  the  rifk  of  the  debts.  Goods  to 
th«  amount  of  222/.  1 8/.  had,  previous  to  the  aft  of  bankruptcy, 
been  fo  configned  to  the  defendant,  and  fold  by  him  ;  and  he  was 
.  indebted  to  Cann  to  that  amount.  On  the  21  &.  of  Feiruofjf  1794, 
Cann  committed  an  aft  of  bankruptcy,  on  which  the  commiifion 
iflued,  by  leaving  his  dwelling -houfe  at  Rodboroughy  in  the  county 
of  GlouceJ^ety  to  which  he  never  returned.  On  the  2 2d  of  February 
he  arrived  in  London^  and  on  the  fame  day  called  on  the  defendant, 
at  his  own  houfe,  in  the  Old  Change^  and,  after  informing  him  that 
he  wanted  to  pay  foic  a  quantity  of  wool  which  he  had  bargained 
for  in  the  country,  requefted  the  defendant  to  fumifli  him  with 
bills  for  the  amount  of  the  goods  fo  fold  by  him,  as  faftor,  and  for 
which  the  defendant  then  ilood  indebted.  The  defendant  there-> 
upon  accepted  bills  of  exchange,  which  Cann  then  drew,  payable 
to  his  own  order,  at  two,  three,  four,  five,  and  fix  months  after 
-  date,  and  indorfed  in  blank  by  him,  to  the  amount  of  208/.  I2/. 
and  alfo  delivered  to  him  one  other  bill,  dated  2 2d  of  February^ 
1794,  drawn  by  the  defendant,  and  payable  to  one  Terry^  for 
14A  6s. y  making  together  the  fum  of  222/  I2x.  the  whole  balance 
due  to  Cann  from  the  defendant,  but  for  which  no  receipt  or  ac- 
knowledgment was  given.  ^  Ihefe  bills  nvere  difcbargedby  the  defend^^\ 

^*  ant  as  they  became  due^ 

The  Court  were  of  opinion  that  this  payment  was  prntefted  by 
the  flat.  I  Ja^.  1.  c.  15.  f.  14. 

Lord  Kcnyony  Ch.  J.  faid,  **  This  is  as  clear  a  cafe  as  can  be 
dated.  If  we  had  an  eleftion  given  us  for  the  firfl  time  to  put 
cither  a  rigid  or  a  liberal  conftruftion  on  the  ftatute  of  Jamesy  I 
fliould  not  hefitate  to  fay  that  we  ought  to  put  a  liberal  conliruftion 
upon  it;  for  the  objeft  of  it  was  to  proteft  certain  payments 

(r)  7  Term  Rep.jn^ 
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made  to  a  bankrupt,  that  common  fcnfc  and  jufticc  required  (hould 
be  deemed  valid  payments,  and  in  this  inftance  to  corrcft  the 
rigour  of  the  bankrupt  laws.  Now  if  the  defendant  had  given 
other  goods  in  exchangt  for  thefe  at  the  time,  that  would  hare 
been  a  payment  to  ail  intents  and  purpofes,  though  not  made  ia 
monies  numbered  :  and  it  has  always  been  holden  that  giving  a 
bill  of  exchange  is  deemed  a  payment  in  fatiifa£lion,  provided 
the  bill  be  paid  when  due.*' 

Upon  the  flat.  19  Geo.  II-  c.  3  a.  it  has  been  determined  that 
^hcre  the  holder  of  a  biU  of  exchange  gives  time  to  the  ac* 
ceptpr,  pn  a  promife  to  pay  intereft  \  and,  after  a  fecret  aft  of 
bankruptcy  of  the  latter,  the  holder,  without  knowing  of  the 
bankruptcy,  receives  the  amount  of  the  bill,  with  intereft,  from 
the  bankrupt,  fuch  payment  is  notprotefted  by  that  ftatute. 

Thus,  in  the  cafe  of  Fernon  and  others,  aflignees  of  Tybr,  a 
bankrupt,  v.  Hallj  (/),  which  was  an  zGtion  brought  by  the  af« 
fignees,  to  recover  570/.  paid  by  the  bankrupt  to  the  defendant, 
fifter  the  bankruptcy.    The  zfk  of  bankruptcy  was  proved  on  the 
ad  of  Mays  17^5  >  but  it  was  unknown  to  the  defendant,  as  well 
gs  to  feveral  of  her  other  creditors  at  that  time.     Two  months 
prior  to  the  bankruptcy,  the  defendant  fold  an  eftate  to  one  liter* 
Jfon^  who,  in  order  to  pay  for  it,  had  drawn  a  bill  of  exchange  to 
that  amount  on  the  bankrupt,  in  favour  of  the  defendant,  payable 
the  7th  of  February^  in  the  fame  year.     When  it  became  due,  the 
defendant  applied  for  it,  and  was  told  that  it  was  not  convenient 
at  that  time  to  pay  ;  but  if  he  would  permit  it  to  remaih  in  the 
bankrupt's  hands,  (he  would  allow  him  intereft  on  it.    To  this 
he  aiTented,  and  on  the  ^ad  of  May^  17859  applied  for/payment| 
which  he  received,  without  knowing  of  the  bankruptcy. 

It  was  contended  that  the  payment  of  the  bill  was  made  in  the 
ordinary  courfe  of  buGnefs,  and  was  therefore  protefted  by  the 
ftat.  19  Geo*  a.  c.  32. 

But  the  Court  were  plcarly  of  opinion  that  it  was  not  fuch  ^ 
payment,  in  the  ordinary  courfe  of  bufin^fs,  as  came  within  the 
provifiqn  of  that  ftatute;  for  they  confidercd  the  tranfaftion 
%%  a  Ipan  pf  money  at  intereft,  which  became  a  dcbf. 

(/)  ;  Tirm  Rffi.  64;$,  • 
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So,  in  the  cafe  of  Bradley  and  another,  ai&gnees  of  T,  Bradley^ 
ff  bankrupti  v.  Clark  (t)^  which  was  alfo  an  adion  of  ajfum^tt  for 
monej  had  and  received.  Thefa£ls  were  thefe:  T.  Bradleyhcing 
indebted  co  the  defendant,  as  a  common  carrier,  in  the  fum  of 
44/.  for  carriage  of  goodg  belonging  to  J.  Bradley^  anii  in  which  he 
dealt  In  the  way  of  his  trade,  the  defendant,  on  the  24th  of  Nwew 
htr^  1 791,  caufed  7.  Bradley  to  be, arretted  fof  fuch  debt,  who 
thereupon  paid  the  fame  to  the  defendant,  thi  defendant  not  then 
knowing  that  71  Bradley  had  committed  any  zGt  of  bankruptcyi 
01  was  in  infolvent  circumftances.  An  nQt  of  bankruptcy  had^ 
howerer,  been  committed  by  7.  Bradley^onxht  1 7th of  Alnvm^j 
1 791,  and  a  commiffion  of  bankrupt  was  thereupon  afterwards 
ifliied  againft  him  on  the  23d  of  December  following^:  and  it  did 
not  appear  that  he  had  carried  on  any  trade  after  he  had  commit- 
ted the  faid  a£k  of  bankruptcy* 

The  Court  determined  that  this  cafe  did  not  fall  within  the  ftat* 
19  Geo.  IL  c.  32.  and  therefore  judgment  was  given  for  the 
plaint  iffs. 

Lord  Kenyofij  Ch.  J.  faid,  <<  In  this  cafe  we  are  called  upon  to 
put  a  conftruAion  on  the  ftatute  19  Geo.  IL,  and  as  it  is  a  re- 
medial law,  I  think  we  (hould  give  tStfk  to  it  as  far  as  the  words 
of  the  z€l  warrant.  But  it  is  clear  that  the  legiflature  did  not  mean 
to  extend  this  remedy  to  all  cafes :  had  fuch  been  their  intention, 
they  would  have  faid  fo  in  exprefs  terms ;  inftead  of  which 
they  have  chofen  to  ufe  particular  words,  and  to  confine  the 
remedy  to  particular  cafes.  The  ftatute  only  extends  to  two 
Cafes  \  of  which  this  is  neither.  Whether  or  not  it  would  hare 
been  wife  to  have  extended  this  proTifion  to  all  cafes,  I  will  not 
prefume  to  determine,  though  I  cannot  refrain  from  obfenring 
that  had  that  been  the  cafe,  all  the  property  of  a  bankrupt  might 
be  conveyed  to  one  creditor,  to  the  exduljon  of  the  reft.  In  de- 
termining on  this  a£l  of  parliament,  it  is  fuffictent  to  fay  that  this 
cafe  is  not  within  the  words,  nor  (as  far  as  I  can  colled,)  the 
intention  of  the  aA ;  though  had  it  clearly  and  indifputably  ap« 
peared  to  have  come  within  the  meaning  of  the  ad,  I  ihould 
hare  beea  inclined  to  have  extended  it  to  this  cafe." 

BuUer^  J.  faid,  <*  On  this  ftatute  the  cafe  of  Vermn  r.  Hall{u)^ 
is  decifive.    There  the  bill  of  exchange  had  been  drawn  on  the 

(/)  5  Term  Rep.  197.         {u)  ^11/^438. 
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bankrupt,  who,  when  it  became  due,  requefted  time  of  the  holder 
(the  defendant),  faying,  it  was  not  convenient  to  her  to  pjiy  it  at 
that  time,  but  promiCng  to  pay  interell  for  it,  if  he  would  permit 
it  to  remain  in  her  hands )  and  after,  and  without  knowing  of  the 
jbankruptcy,  the  defendant  received  the  amount  of  it  :  but  thougb 
the  debt  continued  due  under  the  billj  the  Court  faid  it  was  not  a 
cafe  within  the  ftatute }  for  when  the  defendant  agreed  toilet  the 
money  remain  at  intcreft,  it  became  a  loan  of  fo.  much  to  the 
bankrupt.  Now  that  is  a  mtich  ftronger  cafe  than  the  prefent; 
becaufe  diere  the  debt  originally  arofe  on  a  bill  of  exchange  in  the 
courfe  of  trade.  With  regard  to  the  conftruftion  of  ftatutes,  ac* 
cordipg  to  the  intention  of  the  legifiature,  we  muft  remember  that 
there  is  an  eflential  difference  between  the  expounding  of  modem 
and  ancient  ads  of  parliament*  In  early  times  the  legiflature 
ufed  (and  I  believe  it  was  a  wife  courfe  tp  take),  to  pafs  laws  ii^ 
general  and  in  few  terms :  they  were  left  to  the  courts  of  law  to 
be  conftrued  fo  as  to  reach  all  the  cafes  withii^  the  mifchief  to 
be  remedies.  But  in  modern  times  great  care  has  been  taken  to 
mention  the  particular  cafes  in  the  c6ntemplation  of  the  legifla- 
ture, and  therefore  the  courts  are  not  permitted  to  take  the  fame 
liberty  in  conftruing  them  as  they  ^d  in  expounding  the  ancient 
ftatutes.'* 

Se,  in  the  cafe  ol  Pifihertomni  others,  aflignees  of  Gale^  a  bank- 
rupt, V.  Marjhall  (»),  which  was  alfo  an  adion  of  ajfum^t^  for 
money  had  and  received  to  the  Ufe  of  the  plaintiffs,  as  aflignees  of 
Caie  \  and  the  circumftances  were  as  follow :  At  the  Uttings  af- 
ter Hilary  term,  i793>  Marjhall,  who  was  a  (hip-owner,  recovered 
a  verdidt  againft  GaUj  who  was  a  merchant,  in  an  adion  on  a 
charter-party,  for  428/.  lis.  iid.  Early  in  the  month  oi  Aprit^ 
in  the  fame  year,  GaU  committed  an  z€t  of  bankruptcy ;  after- 
wards, Marjball  having  had  no  notice  of  the  bankruptcy,  was  re- 
quefted by  Gale  to  give  him  time  for  the  payment  of  the  fum 
recovered  by  the  verdift,  inftead  of  immediately  entering  up 
judgment,  and  taking  out  execution.  To  this  JIf ^i^a^/ confentedj 
on  receiving  a  bill  of  exchange,  dr^wn  by  Gale^  in  his  favour,  on 
one  Yourtghujhandy  who  was  a  debtor  of  Gales^%  Ix^t  that  fum,  at 
four  months  after  date,  and  on  payment  of  the,  cofts  to  the  attor<» 
ney.    When  the  bill  became  duei  it  was  paid  by  Toun^huflmnd^ 

{u)  a  H.  Bl  334.  ^ 
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by  another  bill  drawn  on  Sir  James  EfdaiU  and  Co.,  the  amoant 
of  which,  together  with  the  cods, 'this  a£lion  was  brought  to 
recover. 

The  Court  held,  that  this  payment  was  not  proteded  by  the  ftat. 
19  Geo.  11.  c.  32.  They  faid  the  authorities  of  Vernon  v.  Hall{w) 
and  Bradley  v.  Clark  (x)  were  deci&ve  of  the  point  in  difpute,  par- 
ticularly the  former,  where,  as  well  as  in  this  inftance,  a  perfonal 
credit  was  given  to  the  bankrupt;  that  if  the  payment  by  the 
bankrupt,  in  thofe  cafes,  could  not  be  fupported,  neither  could  it 
be  in  the  prefent.  '  ' 

So,  {y)  where  a  trader,  fubfequent  to  an  aft  of  bankruptcy, 
being  arrefted  and  detained  in  prifon  at  the  fuit  of  feveral  cre- 
ditors, fent  fot  all  his  creditors  but  one,  and  paid  their  debts  in 
full :  but  no  other  circumftance  occurred  from  which  it  could  be 
prefumed  that  they  knew  of  his  bankruptcy,  or  infolvency :  it 
was  determined  that  fuch  payments  were  not  proteded  by  the 
19  Geo.IL  c.  32. 

But  it  has  been  decided  that  payment  of  a  bill  of  exchange  to  a 
creditor  under  anarreil,  after  a  fecretaflof  bankruptcy,  is  pro- 
tected by  the  above  ilatute.    ' 

Thus,  in  the  cafe  of  Cox  and  others,  affignees  of  Emmott  a  bank- 
rupt V.  Morgan^  [z)  which  was  an  a£tion  of  Bjfumpftt  for  motley 
had  and  received  to  the  ufe  of  the  plaintiffs.  The  commifEon 
was  dated  the  1 4th  of  jiugufi,  1799*  The  ad  of  bankruptcy  was 
the  lying  in  ptifon  hereafter  dated.  Emmott  was  ^rrefted  at  the 
fuit  of  one  Dixon  on  the  31ft  of  OSlober^  ^79^  and  committed 
to  the  Fleet  on  that  arreft  on  the  6th  of  November.  He  re- 
mained in  the  Fleets  on  that  account,  till  the  j6th  of  February^ 
1 799,  when  he  was  difcharged.  Emmott  had  a  partner  named  ' 
Bray,  who  was  abroad  before  he  went  to  the  Fleet ;  the  part- 
nerfhip  was  indebted  to  Morgan^  the  defendant,  in  the  fum  of 
44/.  13/.  9^.  on  a  bill  of  exchange  accepted  by  Emmott  and  Bray^ 
on  the  partnerfliip  account.  The  bill  not  being  paid,  Morgan 
proceeded  by  original  againft  Emmott  and  Bray^  for  the  purpofe 
of  outlawing  JSr^jp,  on  the  14  th  of  November^  ijgS,   and  cm- 

(w)  jinte  438.  (x)  Jinte  439.  {j)  Southcy  and  anther 

«p.  Butler,  3  Bos.  C5'  Pui  237. 

(as)  2  Bos,  ^  Pul.  398.  ^#/  alfo  Holmes  v.  Wenningtoo,  1  BoS,  H 
fuL  399.  If.  a.  J.  P.  Scd  Vide  7  Eaft  Rep.  160. 

ployed 


J  I 


44S  Pf  Bankrupts  and  their  JJfigruiSk        [Part  IL 

ployed  a  (heriiTs  officer  to  arreft  EnanotU  who  could  not  find 
him.  An  alias  was  taken  out.  and  the  (heriff*s  officers  went  to 
is  houfe^  and  was  told  he  was  in  the  country.  He  afterwards 
met  yrith  him  at;  his  hoofe,  and  arrefted  him  at  the  fuh  of  Morgan^ 
on  fl3d  of  Februarjf  1799*  He  told  the  officer  he  was  juft 
returned  from  Portftnoutb.  Etnmott  immediately  paid  Mtrgatf^ 
mttomey  the  44A  13/.  9^.  and.i/.  5/.  for  intereft  which  was  paid 
orer  to  Morgan.  Neither  Morgan^  nor  any  one  concerned  for 
him  perfonally  knew  that  Emmott  had  been  in  the  FUet,  had  com* 
mitted  an  a£l  of  bankruptcy^  or  that  he  was  in  infolrent  cir* 
cumftances* 

The  Judgesj  (a)  not  being  unanimous^  delii^ered  their  (pinions 
Z^^^^^''"*^        firiatim  as  foUow ; 

Cbamhref  J.  **  The  only  queftion  in  this  cafe  is^  whether  the 
payment  of  the  money  for  which  the  adion  is  brought,  and 
which  was  made  by  the  bankrupt  to  the  defendant  after  an  a6l  of 
bankruptcy,  and  under  the  circumftances  ftated  in  the  cafci  is  a 
payment  proteded  by  the  ftat.  19  Geo.  II.  c.  32.  f.  i.  or  not  ?  I 
am  of  opinion,  that  the  payment  is  not  protedled  by  the  ftatute.  I 
fliould  have  given  this  opinion  with  much  more  fatisfadion  to 
myfelf  if  it  had  been  fortified  by  thofe  of  the  reft  of  the  court ; 
but  I  ftand  fiiigle  in  my  opinion  here,  both  my  brothers  thinkmg 
differently  from  me  upon  the  fubje^,  and  J  am  alfo  oppofed  by 
the  authority  of  a  determination  of  the  Court  of  Embe^dir^ 
which  (though  there  are  material  circumftances  in  the  prefent 
cafe  which  did  not  occur  in  that)  is  a  cafe  in  point,  as  to  the 
general  <|uefl:ion  of  a  payment  under  an  arreft  being  prote&ed  by 
the  ftatute.  That  deciCon  too  is  ftrengthened  by,  and,  in  a  con* 
fiderable  degree,  founded  upon  a  determination  of  Lord  Lougb- 
hrougb  at  iV^  Prius^  which  I  learn  from  my  brother  Htatb^  was 
confirmed  in  this  court.  I  find  from  fome  notes,  I  have  procured 
of  what  was  faid  by  the  court  at  Nifi  Prius^  that  a  writ^  in  that 
cafe,  had  been  fued  out,  but  whether  the  party  was  arrefted  I  do 
not  know.  I  fuppofe  he  was.  I  am  fenfible  of  the  weight  of  theie 
authorities,  and  of  the  refpedl  that  is  due  to  them,  though  tfaoe 
are  diftinguift^ing  circumftances  in  the  prefent  cafe,  but  if  it  was 
right  to  extend  the  a£^  fo  far  as  is  done  in  thofe  cafes  I  do  not 

{a)  Heathy  Rooke»  «ifi/Chambre.  ZWEldon  was  twi  h  cwri  Jkrh^ 
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know  what  diftintlion  is  to  be  relied  on  ;  I  feel  myfelf  there- 
fore  under  the  necelEty  of  inquirmg  into  the  foandation  of  thofe 
decifions*  I  do  it  with  the  utmoft  diftruft  of  my  own  judgment^ 
but  if  I  find  ;no  ambiguity  in.  the  ad,  and  think  (however  er- 
roneoufly)  that  the  z€t  has  not  been  expounded  but  contradiAed, 
I  feel  it  my  duty  to  adhere  to  the  authority  of  the  ftatute. 

Before  the  pafling  of  this  zOt  I  take  the  law  to  have  been  dcfarly 
fettled,  and  fo  the  zQt  itfelf  fuppofes,  that  when  an  ad  of  bank- 
niptcy  had  been  committedi .  and  a  commiflion  iflucd  in  confe« 
quence  of  it,  the  property  of  the  bankrupt  was  by  relation  fo 
Vefted  in  the  aflignees,  that  any  difpofition  of  it  by  the  bankrupt, 
after  the  ad  of  bankruptcy  was  void  as  againft  the  creditors  how- 
ever fairly  fuch  difpofition  was  made,  and  without  any  regard  to 
its  being  a  voluntary  or  compulfory  payment.  Payments  to  a  bank- 
rupt ftand  upon  a  very  diflerent  footing }  and  with  reafon.     Even 
after  notice  of  the  ad  of  bankruptcy  the  payment  may  be  gobd, 
if  made  under  legal  compulfion,  for  an  ad  of  bankruptcy  is  no 
defence  againft  the  adion  of  the  perfon  who  commits  it,   unlefs 
a  commiffion  is  taken  out   againft  him,  and  it  is  not  the/aultof 
the  bankrupt's  debtor  if  the  delay  of  the  creditors  in  fuing  out 
the  commiflion  deprives  him  of  his  defence ;  he  ought  not  to 
increafe  the  fund  by  paying  his  debt  twice  over.     But  compulfion 
againft  the  bankrupt,  however  it  may  operate  in  proteding  pay- 
ments before  the  ad  of  bankruptcy,  while  the  property  is  ih  the 
bankrupt  himfelf,  (and  which   it  does  by  excluding  the  imputa- 
tion of  fraud,)  can  have  ho  effed  in  proteding  payments  after 
the  ad  of  bankruptcy.     The  bankrupt  himfelf  does  not  fuffer 
by  the  compulfion,  and  the  compelling  creditor  has  only  to  refufe  • 
what  he  ought  not  to  have  taken,  and  come  in  for  his  (hare,  in 
common  with  the  other  creditors.    The  queftion  therefore  muft 
turn  upon  the  operation  of  the   ftatute,  and  we  are  only  to  fee  , 
whether  the  payment  on  which  the   prefent  queftion  arifes  is 
there  defcribed.    The  recital  of  the  ftatute  is  not  immaterial,  it 
ftates  the  frequent  commiffion'  of  fecret  ads  of  bankruptcy  un« 
known  to  creditors,  and  others  with  whom  the  bankrupts  have 
dealings  in   trade,  and  their   continuing   afterwards  to  appear 
publicly,  and  curry  on  their  trade  and  dealing,  by  buying  and 
felling,  drawing,  accepting,  and  negotiating  bills,  and  paying  and 
receiving  money  on  account  thereof  in  the  ufual  way  of  trade,  and 
in  the  fame  open  and  public  manner  as  if  they  were  folvent 
peirfons.    It  thw  recites  ^e  4Ucouragement  to  trade,  and  preju- 
dice 
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dice  to  credit^  from  permitting  payments  to  be  defeated  inr  the 
cafes>  and  under  the  circumftances  above«mentioned  ;  and  enads 
that  no  perfon,  who  is  or  (hall  be  really  and  bond  fide  a  creditor  of 
any  bankrupt  for  or  in  refpefk  of  goods  really -and  bond  fide  fold 
to  fuch  bankrupt,  or  for  or  in  refped  of  any  bill  or  bills  of 
exchange  really  and  bondfi^e  drawn,  negotiated  or  accepted  by 
fuch  bankrupt  in  the  ufual  and  ordinary  courfe  of  trade  and 
dealing,  (hall  be  liable  to  refund  or  repay  to  the  affignee  or 
affignees  of  fuch  bankrupt's  eilate,  any  money  which  before  the 
fuing  forth  fuch  commiflion  was  really  and  bond  fide^  and  in  the 
ufual  and  ordinary  courfe  of  trade  and  dealing  received  by  fuch 
perfon  of  any  fuch  bankrupt,  before  fuch  tihie  as  the  perfon  re- 
ceiving the  fame,  (hall  know,  underftand  or  have  iiotice  that  he  is 
become  a  bankrupt,  and  that  he  is  in  infolvent  circun^ances.  The 
nature  of  the  debt  in  the  cafe  before  the  court  is  not  denied  to  be 
fuch  as  the  ftatute  defcribes,  but  is  the  mode  of  payment  fuch 
as  the  (tatute  requires  ?  The  debt  has  been  really  paid.  It  is 
flated  (and  fo  we  muft  take  the  faA  to  be,  though  I  think  the 
circumftances  would  have  warranted  a  contrary  conclufion)  to 
have  been  paid  without  the  defendant's  knowledge  of  bankruptcy 
or  infolvenoy ;  but  that  is  not  all  that  the  ftatute  requires.  It  is 
further  required,  to  be  the  ufual  and  ordinary  courfe  of  trade  and 
dealing,  and  on  thofe  words  the  queftion,  or,  at  leaft,  my  diffi- 
culty arifes.  I  have  endeavoured  to  obtain  an  account  of  the 
two  authorities  wherein  a  payment  under  an  arreft  has  been  held 
to  be  protedied,  and  to  my  great  difappointment  I  find  little  or. 
no  argument  applied  to  the  very  important  words  I  have  laft  al- 
luded to,  but  a  good  deal  to  a  circumftance  on  which  the 
ftatute  is  totally  filent,  namely,  a  compulfive  payment,  which 
was  undoubtedly  bad  before  the  a£t.  In  the  cafe  at  Nifi  Priu/f 
the  queftion  is  confidercd  as  a  queftion  of  notice  of  infolvency, 
and  what  is  prcfumptive  evidence  of  /uch  notice,  or  of  coUufive 
payments  and  preferences.  It  is  faid,  th^t  a  knowledge  o£  the 
debtor's  being  poor,  or  in  failing  circumftances  would  not  vitiate 
the  payment,  and  that  compulfive  payments  were  meant  by  the 
aft  to  be  protefted.  They  are  protedled  before  the  afl:  of  bank- 
ruptcy, but  the  a£l  of  Parliament,  I  think,  has  no  view  whatever 
to  compulfive  payments,  either  before  or  fubfequent  to  the  a£l  of 
bankruptcy.  The  argument  of  the  Court  of  Exchequer^  though 
cxprefling  great  doubts  on  the  fubjeft,  dlfpofes  of  the  language 
of  the  a6t,  on   which  the  queilion  arifes,  in  a  way  that  would 
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folve  every  difficulty  in  every  cafe -9  it  cuts  the  knot  at  6nce.    It 
is  faid  to  be  eafy  to  afcertain  what  is  a  debt  contra£led  in  the 
courfe  of  trade,  and  therefore  the  decifion  in  Vernon  \.^  Hall  {hi) 
\i  approved  of,  but  as  to  payments  in   the  ufual  and  ordinary 
courfe  of  trade  and  dealing,  it  is  faid  to  be  difficult  to  draw  the 
line.     Then  an  inaccurate  definition  of  fuch  paymehts>  fuppofed 
to  have  been  ufed  in  argument  by  the  counfel,  is  controverted, 
and  we  hear  no  more  of  thofe  words,  or  of  any  conftrudion  of 
them,   they  are  in  efFeft  expunged  from  the   ftatute,   and  what 
follows  amounts  only  to  this,  that  the  circumftaiice  of  an  arreft, 
can   only  be  ufe  aa  evidence  to  be  left  to  a  jury,  of  notice  of 
infolvency,   and  that  if  not  evidence  of  fuch  notice  it  is  nothing 
but  diligence   to  get  payment,  a  means  to  quicken  the  payment, 
which  ought  not  to  defeat  it,  and  that  it  is  fufficient  that  there 
is  no  improper  motive  on  either  fide.      As  to  the  difficulty  of 
defining  what   are  payments  in  the  ufual  and   ordinary  courfe 
of  trade  and  dealing,  without   feeling  much  of  that  difficulty  it 
may  be  fufficient  for  me  to  fay,  that  it  is  not  necefiary  in  decid- 
ing one  cafe  upon  an  a£t  of  Parliment  to  decide  all  the  cafes  that 
may  poffibly  happen,   and  that  if,  in  the  cafe  before  us,  we  can 
fay,  that  the  payment  was  not  in  the  ufual  and  ordinary  courfe  of 
trade  and  dealing,  we  have   no  occafion  to  go  further  \  I  have 
no  difficulty  in  faying,   that  \  admit  that  diligence  in  procuring 
payment   of  a  debt,   ufed  in  the  common    and   ordinary  way, 
wquld  not  of  itfelf  defeat  a  payment.;   I  have  as  little  difficulty 
in  faying,  that  it  is   no  part  of  the  purview  of  the  aft  to  affi^rd 
particular  prote^lion  to  diligence  or  adivity  in  recovering  debts;  oa 
the  contrary,  the  intention  is  manifedly  to  protedt  only  thofe  who 
are  delu4ed  by  fpecious  appearances  of  foivency  and  credit ;  and 
though  it  be  true  that  improper  motives  or  knowledge  of  infol* 
vency  may  vitiate  payments  other  wife  good,  yet  purity  of  motives 
alone,  without  the  concurrence   of  the  other  circumftances  re- 
quired by  tfie   ftatute,  will  not  give  validity   to  fuch  payments, 
made  after  the  ad:  of  bankruptcy.     The  intention   of  the  ^Qi 
is  not  generally  to  authorize  creditors  to  retain  what  they  had 
received  without  knowledge  of  infolvency:  it  id  to  place  cre- 
ditors of  a  particular  defcription,  and  under  particular  circum- 
ftances    in   a  better  fituation    than    the    general    mafs  of  cre- 
ditors.     That  being  the  objcft  of  the  a£t,    it   was   ncceflary, 
in  order    to    prevent    litigation,    and    the    extenfion  of    the 
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a&  to  perfons  not  intended  to  rececTC  the  benefit  of  this  pre^ 
ference,  to  defcribe  ^ith  precifion  the  condition  of  thofe  whcr 
were  to  have  the  preference ;  the  legtflature  have  done  it  with 
guarded  attention ,  by  ufing  as  definite  and  reftriAiTe  language 
as  could  well  be  found  to  anfwer  that  purpofe.  To  prevent  the 
eScfk  of  any  ambiguity  in  the  meaning  of  the  word  ^ufuaP  they 
add  the  word  <  ordinary.'  The  payment  muft  not  only  be  in  chat 
cafe  of  trade  and  dealing  which  is  ufual,  but  it  muft  be  that 
which  is  in  the  ordinary  ufe.  The  propriety  of  confining  the 
aft  to  its  declared  objects  is  diftindly  ftated  by  Lord  Kenyan^  in 
the  cafe  of  Brad/y  v.  Clarke,  [c)  The  cafe  of  Vernon  y.  Hall  (d) 
(if  cafes  were  neceflary)  appears  to  me  a  ftrong  authority,  that 
the  aft  ought  not  to  be  extended  in  conftru£tion.  If  it  be  faid 
that  that  cafe  applies  only  to  the  nature  of  the  debt,  which  was 
held  to  be  turned  into  a  loan,  I  anfwer,  that  the  words  of  that 
part  of  the  claufe  which  defcribes  the  nature  of  the  debt,  as  to  the 
courfe  of  the  trader,  are  ezadly  the  fame  with  thofe  which  relate 
to  the  mode  of  payment ;  the  debt  there  Ijaving  been  alfo  con- 
trafied  as  defcribed  in  the  a£t,  the  decifion  may  properly  refer 
to  the  mode  of  payment ;  but  whether  it  does  or  not,  the  cafe 
proves,  that  the  a£i  ceafes  to  operate  When  circumftances,  not 
referable  to  a  trading,  are  indroduced.  As  a  remedial  z€t  I  am 
ready  to  give  it  every  extenfion  by  conftruflion  that  remedial  zQts 
are  entitled  to,  but  no  principle 'applying  to  the  conftrudioa 
of  remedial  a£ls  authorifes  the  extenfion  of  them  con- 
trary to  the  intention  of  the  legiflature.  It  may  alfo  be  re- 
marked, that  all  the  other  bankrupt  laws  are  remedial;  that 
this  particular  a£t  trenches  upon  the  great  leading  principle  of 
the  bankrupt  laws,  that  of  fecuring  the  property  for  equal  diftri- 
bution,  by  giving  a  preference  to  a  particular  clafs  of  creditors } 
and  therefore  is  not  peculiarly  entitled  to  have  its  operation  ex- 
tended by  conftru£tion.  It  is  time  to  refort  to  the  fads  of  the 
cafe,  and  fee  how  far  they  anfwer  the  defcription  contained 
in  the  zCt.  When  the  bankrupt  had  been  publicly  and  openly 
carrying  on  his  bufinefs,  we  n6  where  learn,  we  have  no  z€t  of 
trading  ftated,  but  the  acceptance  of  the  bill  as  a  partner  with 
another  perfon.  After  that  he  is  arrefted  for  debt,  goes  to  goal, 
and  lies  there  near  four  months.  After  that  a£l  of  bankruptcy  it 
is  not  in  evidence  that  he  ever  appeared  publicy,  and  carried  on 
his  trade  and  dealing  in  the  ufual  way  of  trade,  and  in  the  fame 
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open  and  public  manner  as  if  he  wi^ta  folvent  perfon,  all  wbidi 
circumftances  are  bjr  the  preamble  fuppofed  to  attach  themfelTCs 
tathc  fituation  of  the  bankrupti  whofe  payments  were  meant  to 
be  ratified  by  this  a£l  \  on  the  contrary,  he  was  arrefted  by  the 
defendant  within  a  week  after  his  ilifchargej  having,  according  to 
his  own  aecootit,  gone  off  to  Portfmcutb  in  the  meantime*  Was 
the  defendant  deluded  by  any  fpecious  appearances  of  folvency  at 
the  time  of  the  payment  ?  He  had  fued  oat  an  original  againft 
the  two  partners  very  foon  after  the  bankrupt  went  to  prifon. 
The  other  partner  was  gone  out  of  the  kingdom.  The  defendant 
conld  not  be  found  by  the  oflSicer ;  an  alias  became  neceflary ;  he 
is  met  with  accidently,  not  having  been  found  at  his  own  boufet 
''•nd  arrefted ;  to  deliver  himfelf  from  that  arreft  he  makes  the 
payment.  Can  we  fay  this  is  a  payment  made  by  a  perfon  carry- 
ing on  his  bufinefii  as  a  (blvent  man,  in  an  open  and  public 
manner,  or  which  comes  more  direAly  to  the  ena£lment  of  the 
ftatttte ;  was  this  a  payment  in  the  ufual  and  ordinary  courfe  of 
trade  and  dealing  ?  Are  flieriff's  bailiffs,  the  perfons  who  tranfa£l 
the  afiairs  of  merchants  and  traders  in  the  ordinary  courfe  of 
trade  and  dealing  ?  If  thu  will  do  where  are  we  to  flop  ?  This  it 
a  cafe  where  payment  has  been  made  under  an  arreft,  but  why 
ftop  there  ?  will  not  the  argument  go  equally  to  prote£l  payments 
after  foing  out  execution  ?  If,  indeed,  the  (heriff  feizes  and  fells 
the  efieA,  that  may  not  be  confidered  as  a  payment  by  the  party, 
but  I  can  find  no  difference  between  the  prefent  cafe,  and  cafes 
where  the  bankrupt  pays  the  money  to  prevent  the  feizure,  or  to 
redeem  the  goods  after  feizure,  or  even  to  redeem  his  perfon  after 
he  is  taken  upon  the  ca»fa. :  and  payments  under  all  thefe  circum- 
ftances we  are  defired  to  confider,  as  made  under  appearances  of 
perfeA  ibivency  on  the  part  of  the  bankrupt,  and  in  the  ordinary 
courfe  of  trade.  I  feel  the  weight  of  the  authorities  againft  the 
opinion  I  am  delivering,  and  I  am  fully  aware  of  the  propriety  of 
adhering  to  former  decifions,  and  the  mifchief  of  lightly  depart-- 
ing  from  them ;  but  I  am  in  fome  degree  relieved  from  tbeir 
preffure  by  thefe  confiderations*  that  the  attainment  of  certainty 
is  the  chief  reafon  for  fubmitting  to  the  authority  of  iiich  deter* 
minations,  as  are  not  perfectly  fatisfadory  in  refpe£l  of  the  ar- 
guments on  which  they  were  founded,  and  that  in  my  view  of 
the  cafe  before  us,  certainty  will  be  better  attained  by  bringing 
back  our  attention  to  the  language  and  meaning  of  the  ad  of 
Parliament^  which  is  to  be  the  rule  of  our  condudl,  than  by 
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following  the  determinations  ;  to  what  uncertainty  they  lead 
have  an  inftance  in  the  late  attempt  in  the  Court  of  King^s  Bencb^ 
to  bring  payments  to  carriers  for  the  carriage  of  goods  within  the 
proledion  of  the  ftatutCi  which  I  can  only  attribute  to  the  great 
latitute  of  con(lru£Uon  ufed  in  the  former  cafes.  On  thefe  grounds 
I  feel  myfelf  bound  to  give  my  opinion,  that  the  payment  in 
queftion  is  not  fupported  by  the  ftat.  19  Geo.  IL,  and  that  the 
plaintiffs,  the  aiTignees,  are  entitled  to  recover.'' 

Boohiy  J.  <<  In  this  cafe,  a  bill  drawn  bona  fide^  and  in  the  or« 
dinary  courfe  of  trade  has  been  paid  after  an  a&  of  bankruptcy, 
immediately  upon  the  bankrupt's  being  arretted,  and  neither  the 
creditor,  nor  any  one  concerned  for  him,  knew  that  the  bank* 
rupt  had  committed  an  a£b  of  bankruptcy^  or  was   in  infolvent 
circumftances.     The  queftion  is,   whether  this  paynKnt  being 
immediately    upon  an  arreft  is  a  payment  in  the  ordinary  courfe 
of  dealing  ?  or  whether  being  a  payment  by  legal  compulfion,  it 
is   not  out  of  fuch  ordinary  courfe  ?  In  deciding  thij}  queftion,  I 
think,   I  ought  to  look  to  the  effeA  of  ufing  legal  diligence  in 
other  <;afes  refpeding  bankruptcy,   and  to  fee  in  what  light  courts 
of  law  have  confidered  it.     The  ftatute  i  Jac.  i.e.  15.  f.  14  pro- 
vides, that   no  debtor  of*  a  bankrupt  be  hereby  endangered  for 
the  payment  of  his  debt  truly  and  bond  fide  to  any  bankrupt  be^ 
fore  fuch  time  as  he  fliall   underftand  or  know  that  he  is  become 
bankrupt.     The  ftri£l  conftrudion  of  this  ftatute  wpuld  be,  that 
if  he  did  underftand   or  know  it,  his    payment  fliould    be   en- 
dangered :  but  courts  of  law  have  hetd,   that  if  a  creditor  has 
notice  of  a  bankruptcy,  and  pays  under  legal  coercion  he  (hall  be 
protedted.  See  3  Keble  231.  Freeman  349.  5.  C.  2  Term  Rep*  479. 
Here  then  a  payment  by  legal  compulfion  is   fupported^.evca 
againft  the  obvious  conftru£lion  of  the  ftatute,  and  hence^  I  con- 
clude, that  in  cafes  of 'bankruptcy,  payments  by  compulGon  of 
law  are- favoured  and  proteded.      The   words  of   the   ftatute 
19  Geo.  II.  are  very  different  from  thofe  of  i  Jac.  i. ;   but  thej 
do  not  exprefsly  avoid  payment  by  legal  coercion,  por  exclude 
them  from  protefiion  \  and  if  excluded,  they  muft  be  excluded 
by  implication  only  ;   and  fuch  implication  if  applied  to  the  whole 
claufe  on  which  this  queftion  jarifes  will  go  a  great  way,  indeed* 
to  invalidate  bond  fide  payments  to  honeft  creditors.     The  ftatute 
(9  Geo.  II.,  fo  far  as  refpe£ls  bills,  requires  that  they  be  drawn, 
legotiatedy  or  accepted  really  and  bwfi  fide^  and  in  the  ufvuil 
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aqd  ordinary  courfe  of  trade  and  dealing.    Now  if  an  arreft  fd 
far  changes  the  ordinary  courfe  of  trade  and  deahng,  as  to  afFef^ 
the  payment  of  a  bilJ,  it  will  equally  zScQ,  the  drawing,  the  ne- 
gotiating, or  the  accepting  it.    The  confequence  will  be,  that  if 
a  debtor  having  committed  a  fecret  ^lGL  of  baiikruptcy  is  arrefted 
^nd  gives  or  accepts  a  bill  payable  at  a  future  day,  and  a£lually 
pays   it,  and  then  a  commiilion  iifues,  the  affignees  may  recover 
t>ack  the  moneys     This  will  be  a  very  dangerous  cotlftru£lion,  and 
H^ill  render  all  tranfa£libns  under  an  arrefl  very  precarious.     It  has 
been    fuggefted,    that  payment  under  arjreft .  is  not  to  be   fa« 
toiled,  becaufe  the  arreft  is  a  circi^milance  which  (hould  raife  a 
fi^fpicipn  pf  infolvency*     If  fo,  by^fhe  fame  reafoning,  payment 
under  a  threat  of  arreft  will  be  equ^y  fufpicious ;   for  whethet 
a  man  pays  before  the  bailiff  arrets  him  or  after,  if  he  pays  undct 
terror  of  a  goali   he  pay$  under   compulfion ;  and  the  compul* 
fion  in  either  cafe  may  with  equal  reafon  raife  a  fufpicion  of  infold 
vency.     If  a  thr^i  to  alrrell  does  ndt  alter  the  nature  of  a  pay- 
inent,  ^nd  takeut  out  of  the  ordinary  courfe  of  dealing  (and  it 
haa  not  been  contended  in  argument  that  it  does)   it  will  be  dif- 
ficult to  affign  any  found  reafon  why  ^n  a^ual  aneft  (hould  do  foi 
There  are  ftages  in  the  proceedings  between  the  threat  and  the 
a^lu^l  arreft  which  are  as  much  out  of  the  ordinary  courfe  of  dealing 
as  the  arreft  itfelf ;  and  what  line  (hall  we  draw  byour  difcretionaty 
conftru£lion  where  thelegiflatur^  has  drawn  none?  Shall  we  inquire, 
is  the  writ  purchafed  i  is  it  delivered  to  the  bailiff?  is  the  bailiff 
in  the  hpufe  ?  has  he  feized  the  debtor  t  or  is  he  only  in  the  a£t 
pf  doing  it  i  When  is  it  that  the  ordinary  courfe  ceafes,  and  the 
extraordinary  begins  t   As  the  words  *ufual  and  ordinary  courfe 
of  trade  and  dealing'   do  not   neceffarily  exclude   tranfa£^ions, 
either  by  menace,   or  by  compulfion  of  legal  procefs,  I  am  not 
difpofed  to  eztenA  them  to  either  cafe  }  they  are  general  words, 
and  they  may  be  intended  to  apply  to  the  cafe  of  undue  preference : 
for  a  man  may  be  difpoted  to  pay  a  debt  really  and  hnd  fide 
due,  from  a  defire  to  favour  a  particular  creditor,   and  may  go 
out  of  the  ordinary  courfe  of  trade  and  dealing  to  do  fo.     Pay- 
inents  under  legal  compulfion  having  been  favourably  confldered 
by  our  courts  in  the  conftrudion  of   i  Jac.  i.,  I  think  they 
Dught  to  be    as  favourably  confidered  in   the  conftru^ion  of 
29  Geo.  II.  which  is  xnpari  materid.    Legal  coercion  is  a  courfe 
which  the  law  allows,  and  furely  if  we  attend  to  the  literal  con* 
fott£iion  of  the  ftatutei  it  is  neither  unufual  nor  extraordinary. 
Vol.  I.  Gg^  nor 
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nor  out  of  the  ordinary  courfe  of  dealing  for  a-  creditdr  to  be 
driven  to  arreil  his  debtor,  or  t6  ufe  legal  diligence  in  order  to 
procure  payment.  The  taking  out  legal  procefs  does  not  depend 
fo  much  oil  thcjceal  credit  of  the  debtor,  as  on  the  patience  or 
impatience  of  the  creditor*  If  a  creditor  is  obliged  to  call  three 
orfoGr  times  on  a  debcor  before  he  can  obtain  payment,  it  may 
'awaken  fufpicion.  If  a  patient  creditor  does  this,  and  repeires 
payment,  he  is  protefied.  Shall  we  fay  that  if  a  harfli  creditor  calls 
once,  and  then  arrefts  and  is  paid,  he  (hall  refund  ?  Shall  we  con- 
fider  his  fevcrity  as  a  proQf  of  his  debtor's  infolvency  ?  The  fta- 
tute  has  given  one  pofitive  criterion^  viz.,  knowledge  of  the  bank* 
ruptcy  or  infolvency ;  and  has  alfo  required  that  the  tranfa&ion 
fhall  be  in  the  ordinary  courfe  of  trade  and  dealing;  bat 
as  it  has  not  defined  what  that  ordinary  courfe  muft  be,  the 
courts  of  law  muft,  as  cafes  arife,  declare  what  is  within  the 
ordinary  courfe,  and  what  is  not.  I  have  now  given  my  rea- 
fon  why,  upon  general  principles,  I  think  that  arreft  or  legal 
diligence  is  not  within  the  reilri^ion  of  the  ftatute;  but  if  it 
were  a  doubtful  point  how  the  ftatu^te  (hould  be  conftrued,  I  muft 
^  confider  myfelf  as  bound  by  the  conftruflion  it  has  already  re* 
ceived  in  two  courts  in  Weftmtnjier  Hall,  The  cafe  of  the  afiigneet 
of  Janes  v.  Lingard  was  tried  before  Lord  Loughborough^  and  af- 
terwards was  heard  in  this  court  on  a  motion  for  a  new  triaL 
There  the  creditor  brought  an  officer  with  the  writ  into  the  (hop,  and 
then  the  debt  was  paid,  and  the  payment  was  held  to  be  good.  The 
cafe  of  Holmes  v.  Wennlngtony  {e)  was  decided  on  folemn  argument 
in  the  Court  of  Exchequer.  Thefe  cafes  have  been  cited  in  the 
Court  of  Kin^s  Bench ^  in  the  cafe  of  Bradley  v.  Clarlu  s  and  no 
doubt  was  hinted  in  that  court  as  to  the  propriety  of  the  decifions ; 
yet  Lord  Kenyan  particularly  notes,  how  right  it  is  to  adhere  to 
the  words  of  the  ftatute.  We  are  alfo  informed,  that  the  iate 
Mr.  Jufttce  j^m/Z^t  ruled  the  fame  point  on  the  Northern  Circuity  and 
that  no  application  was  made  for  a  new  trial.  For  thefe  reafonsy 
I  think  the  verdi£l  fliould  bcentered  for  the  defendant." 

Heathy  J.  <<  The  queftion  is,  whether  a  payment  by  a  tradef- 
man,  *who  has  committed  a  fecret  a£l  of  bankruptcy,  to  a  ere* 
ditor  who  has  arrefted  him,  and  who  has  no  knowledge  of  the 
a£^  of  bankruptcy,  or  of  the  infolvency  of  his  debtor,  be  good 
within  the  ftatute  of  19  Gecv  II.  ? 

[e)  %  Bou  fSf  Pul,  399*  n.  #• 

Before 
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Before  that  (latute,  it  was  the  policy  of  the  bankrupt  laws^  in 
kll  cafes,  to  deprive  the  bankrupti  by  relation  to  his  a61  of  bank* 
ruptcy,  of  the  power  of  difpdfing  of  his  efFeds*    In  order  to  avoid 
the  inconveniences  arifing  from  too  rigid  an  bbfertanee  of  this 
principle,  the  zdi  in  queftion  was  made.     It  has  always  been  con* 
fidered  as  a  remedial  ftatute,  arid,  as  fuch,  is  entitled  to  a  liberal 
conftrtidiion.     In  dirder  to  give  validity  to  the  payment  of  a  bill 
of  exchaogCj  it  niuft  be  drawn  arid  the  money  received  in  the 
ordinary  courfe  of  trade.     In  my  apprehenfion  this  bill  had  both 
requifites.     Of  the  confideration  of  the  bill  there  is  no  queftion* 
The  bill  was  due  before  it  was  paid,  and  it  was  not  officioufly  paid 
by  the  bankrupt.     The  obJeAion  is,  that  the  payment  was  made 
under  the  terror  of  an  arreft.     If  the  bill  had  been  paid  before  it 
became  due,  or  if  the  bankrupt  had  folicited  the  defendant  to  re-^ 
ceive  the  money,  thofe  circumftances  would  have  vitiated  the 
tratifadiion,  and  would  have  brought  the  cafe  withifl_^thc  ftattite« 
It  is  objedled  that '  the  paymetit  is  under  an  arreft.     If  this  were 
to  be  the  ground  of  the  decifion,  it  would  introduce  great  ttncet- 
tainty :  for  if  an  arreft  will  vitiate  a  payment,  why  not  a  menace  ?  ' 
and  if  a  menace,  why  not  a  promife  of  fodfie  collateral  advantage  ? 
There  are  two  principles  on  which  I  (hall  found  my  judgment: 
the  firft  is  the  general  policy  of  the  law,  that  the  ufing  of  legsll 
diligence  is  always  favoured,  and  (hall  never  turn  to  the  difad- 
Tantage  of  the  creditor.   The  maxim  vjpiaHtibus  et  nan  Jormientihui 
fuccurruntjura^  is  one  of  thofe  that  we  learn  on  our  earlieft  attend* 
ance   in   Weftminfier  Hall.     The  fecond  principle  is,  that    this 
ftatute  (hall  receive  a  conftrudiion  agreeable  |p  the  general  policy 
of  the  bankrupt  laws,  namely,  that  it  (hall  not  be  in  the  power  of 
the  bankrupt  to  difpofe  of  his  effe^ls,  after  his  bankruptcy,  in  fuch 
a  way  as  to  give  a  preference  to  a  favourite  creditor.    Now  if 
payment  tinder  an  arreft,  though  otherwife  in  a  due  courfe  of 
trade,  were  to  be  held  bad,  the  confequence  might  be,  that  if  in 
the  fame  day,  or  at  the  fame  inftant,  two  creditors  (hould  apply 
for  payment  of  their  refpeflive  demands^  the  bankrupt  might 
make  a  good  voluntary  payment  to  one  creditor,  sind  refufe  pay* 
ment^to  the  other  till  there  had  been  Tome  menace,  or  adual  ai** 
reft  made,  to  vitiate  the  payment.     I^anfeenoinconvenience 
from  thid  conftrudlion.    If  it  be  faid  that  the  creditors  udder  an 
arrett  mignt  l^eep  away  all  the  effedls  of  the  bankrupt ;  fo  may 
the  favoured  creditor  under  a  voluntary  payment ;  and  the  latter 
nifcbief  is  the  moft  to  be  apprehended.    Therefore  I  am  of 

G  g  a  opinioni 
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opinion,  as  well  upon  the  general  policy  of  the  law  that  favours 
the  legal  diligence  of  creditors^  as  on  the  particular  policy  of 
the  bankrnpt  laws,  that  this  is  a  good  payment^  und  prote£bed  by 
the  ftatate  of  Tp  Geo.  II.  If  the  cafe  were  doubtful,  the  decifions 
ought  to  put  an  end  to  the  controTcrfy,  I  allude  to  the  cafes  of 
Cahert  r,  Ltngard,  in  this  court,  and  of  Holmes  r»  Wtnmngtan. 
I  cannot  pafs  over  in  filence  the  opinion  and  decifion  of  the  late 
Mr.  Juftice  Bullir^  whofe  judgment  will  always  have  the  greateft^ 
weight  with  me.  The  queftion  is,  whether  this  be  a  doubtful 
cafe  ?  A  cafe  may  not  be  the  lefs  doubtful  becaufe  I  entertaunno 
doubt  on  the  fubjed;  but  that  is  doubtful  (Concerning  which  learned 
'  men  difier.  For  thcfe  reafons  I  am  of  opinion  that  the  plaintiC 
is  not  entitled  to  recover,  and  that  a  verdiQ;  fliould  be  entered  for 
the  defendant." 

But  payment  of  a  debt  by  a  gamifliee,  out  of  the  bankrupt's  eftate^ 
under  a  judgment  of  the  Mayor's  Courts  in  LondoHy  on  a  foreign 
attachment,  is  not  proteded  by  the  ftat.  19  Geo.  II.  c.  32.  f*  i. 
Iind  the  aflignees  of  fuch  bankrupt,  under  a  third  commiffion  iffiied 
ugainft  him,  may  fue  for  and  recover  back  the  money  fo  paid* 
although  the  bankrupt,  who  had  obtained  his  certificate  under  twio 
former  commiffions,  had  not  paid  15/.  in  the  pound  under  the 
feeond\  in  which  cafe  his  future  effefls  remain  liable  to  that  extent 
to  his  creditors  under  the  fecond  commiffion. 

Thus,  in  the  cafe  of  Hovil  and  others,  aflignees  of  Warddlj  a 
bankrupt,  v.  Brownings  (/)  which  was  anaAion  of  ajfumffit  for 
money  had  and  received,  a  verdiA  was  found  for  the  plaintiffii 
for  367/.  16/.  6^.,  fttbje^  to  the  opinion  of  the  Court  of  Kin^s 
Binch^  on  the  following  cafe,  which  ftated,  <<  That  in  November^ 

1802,  WardiU^  being  a  trader,  became  indebted  to  the  defendant 
in  367/.  for  goods  fold  and  delivered,  and,  on  the  27th  of  January^ 

1803,  ^^^  ^'^^  ^  ^  ^V>  ^^  which  he  was  the  fole  owner,  with  • 
cargo  for  the  Weft  Indies^  having  only  a  few  days  before  com* 
mitted  a  fecret  a&  of  bankruptcy.  In  Julj^  1803,  infuranoes  to 
the  amount  of  3400/.  were  efieded  for  the  bankrupt  by  Mr.  Dg 

.Beaumtf  a  policy  broker  refiding  iu  LondM  %  and  in  the  fame 
month  the  (hip  and  cargo  were  captured  by  the  French.  On  the 
%Qi)k9i  January f  1804,  the  defendant  brought  aa  a&ion  i&iho 
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Moynfs  Court  oiLonim  agsunft  the  bankrupt,  and  attached  367/. 
ill  monies  nunibercd  in  the  handa  of  I>e  Beaume^  who  had  re-* 
cciTcd  the  amount  of  the  policies  of  infurance  from  the  undeiw 
writers ;  and  the  defendant  haying,  on  the  28th  of  the  fame 
month,  obtained  a  regular  judgment  by  default  in  that  ad  ion,  re- 
ceived 367A  in  that  a£lion  from  De  Beaumi.  The  bankrupt  re- 
turned to  England  in  Fibruarjj  1804 ;  and  on  the  9th  March  fol- 
lowing a  commiflion  of  bankrupt  was  ifliied  againft  him,  under 
which  the  plamtifis  were  chofen  affignees,  and  an  affignment  to 
them  was  regularly  executed.  De  Btaume  retained  from  the 
plaintiffs,  as  fuch  aflignces,  out  of  the  monies  he  had  coUe£ied 
on  the  policies,  the  amount  of  the  payment  he  had  made  to  the 
defendant.  WardcU  had  been  a  bankrupt  twice  beforci  {viz.) 
once  in  the  year  1786,  and  again  in  the  year  1788  ^  and  had  ob- 
tained his  certificate  under  thofe  commiiBons,  but  had  not  paid 
a  dividend  of  15J.  in  the  pound  under  the  lad  of  them  ;  and  his 
creditors  at  that  time  (till  remamed  unfatisfied.  The  queftion 
for  the  opinion  of  the  Court  wz^  whether  the  plaintiffs  were  en- 
titled to  recover?  ^ 

The  Court  were  of  opinion,  firft,  that  this  was  not  a  payment 
proteAed  by  the  fiatute ;  and,  fecondly,  that  the  future  eilate  of 
the  bankrupt  only  remained  liable  to  the  claims  of  his  individual 
creditors  under  the  fecond  eommijjioni  not  having  received  15/.  in 
the  pound,  which  they  might  refpedively  fue  for  as  in  other  cafes  ; 
but  that  it  could  not  prevent  the  veiling  of  the  bankrupt's  eftate 
in  the .  affignees  under  a  third  commiffion,  for  the  benefit  of  all 
the  creditors. 

Lord  JSlIenhrougbf  Ch.  J.  faid,  "  I  think  that  this  was  not  a 
payment  by  the  bankrupt ;  for  the  words  of  the  ftatute  are,  "  that 
no  creditor  (hall  be  liable  to  refund  to  the  affignees  any  money 
which,  before  the  ifluing  of  the  commiffion,  was  really  and  band 
Jldif  and  in  the  ufual  and  ordinary  courfe  of  trade  and  dealing  re^ 
ceived  by  fuch  perfon  of  any  fuch  bankrupt,  before  fuch  time,"  &c« 
If  it  had  been  neceflary  to  have  decided  the  queftiOn  on  which  the 
Court  of  Common  Pleas  were  divided  in  opinion,  in  the  cafe  of 
Con  v»  Morgan,  {g)  1  (hould  have  wi(hed  to  have  taken  more  time 

{g)  JnU^u 
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to  confider  it,  efjpecially  as  the  opinion  of  the  majority  of  that 
Court  18  fortified  by  antecedent  cafes ;  though  I  confefs  that,  at 
firft  fight  of  the  ftatutCi  I  (hould  be  more  inclined  to  the  con-? 
ftruQion  put  upon  it  by  the  finale  Judge.  But  there  is  no  ne^ 
ceflity  for  us  to  determine  whether  that  cafe  were  rightly  decided 
by  the  majority ;  for  whether  or  not  money  received  by  a  ere* 
ditor,  under  the  compulfion  of  proccfsi  can  or  cannot  be  faid  to 
be  received  by  him  in  the  ufual  and  ordinary  courfe  of  trade  and 
dealing ;  at  lead,  it  muft  be  receiyed  of  the  bankrupt  to  bring 
the  cafe  witbm  the  ftatute  ;  the  payment  mud  be  made  by  the 
l)ankrupt,  or  if  not  by  his  individual  hand,  at  lead  by  fome  agent 
of  his,  af^ing  by  his  authority.  But  how  can  a  payment  ex« 
torted  by  compulfion  of  legal  procefs,  from  one  who  happened  to 
have  effeAs  of  the  bankrupt  iq  his  hands  at  the  time,  be  faid  to  be 
;i  payment  by  the  bankrupt,  wlio  was  not  even  confcious  of  thq 
fad  ?  Therefore,  without  going  more  at  large  into  the  que(Uon| 
It  is  fufiicient  to  difpofe  of  this  cafe  by  faying,  that  it  neither 
(oraps  ^ithin  the  words  nor  the  meaning  of  the  ftatute.^^ 

Lawrenctj  J.  f <  This  cannot  be  faid  to  be  a  payment  by 
the  bankrupt,  even  under  the  compulfion  of  procefs ;  for  the  bank* 
rupt  could  npt  even  know  that  the  money  belonging  to  him  wa4 
in  the  hands  of  the  nerfpn  at  the  time  i)y  whom  the  paymeqt  was 
in  faft  made/' 

ft  a  ■     ■ 

Lf  Bian^f]^  *^  This  is  very  different  from  cafes  of  payments 
inade  by  a  perfon  entrufted  by  the  bankrupt  with  the  difpofition 
pf  his  property,  or  by  his  diredion,  which  may  be  confider^d  a^ 
payments  made  by  him  in  the  ufual  and  ordinary  courfe  of  trade 
;ind  dealing.  Pyt  i(  is  very  difficult  to  fay  that  a  payment  made 
by  a  (bird  perfon  >  \fritho)^t  the  knowledge  of  the  bankrupt,  without 
his  even  knowing  that  his  property  was  in  the  h^nd  of  fuch  third 
perfon,  is  a  payment  in#the  ufual  prd^nary  courfe  of  trade  an4 
^p^^ng  by  the  bankru|»t  himf^lf /' 


1.  *r 


Chap.  X.3      Of  Bankrupts  and  their  JJi^ees.  455 

r 

8.  In  what  Cafes  an  A£lion  of  Aflfumpfit  will  lie  at  the  Suit 
of  the  Affignees  for  Money  ^  or  Goods  received  of  a  Bank* 
rupty  either  in  Contemplation  of  or  after  an  A£t^  of 
Bankruptcy. 

If  money  or  goods  be  paid  or  delivered  over  by  a  bankrupt  to 
a  creditor,  not  in  the  ordinary  courfe  of  trade,  but  in  contem- 
jdation  of,  or  after  an  a£k  of  bankruptcy,  and  with  a  view  to  favour 
that  particular  creditor,  in  preference  to  the  other  creditors,  the 
aiBgnees  may  reeover  back  fuch  fnoney,  or  goods>  fo  paid  or  de- 
livered. 

Thus,  in  the  cafe  of  Linton^  affignee,  v,  Bartlet^  {h)  where  a 
trader,  in  confideration  of  a  loan  of  1 20/.  without  intereft,  being 
in  infolvent  circumftancca,  afIigned«one-  third  part  of  all  his  effe&s 
to  the  lender,  who  was  his  brother  ;  and  within  two  days  after  the 
making  the  deed,  the  trader  abfconded,  and  a  commifiion  was  fued 
out  againft  hiip,  whereupon  he  was  declared  a  bankrupt. 

Per  Curiam.  <<  Although  this  may  be  a  hard  cafe,  upon  the 
brother,  who  is  a  hondjide  creditor,  yet  the  giving  him  the  pre- 
ference is  a  fraud  upon  all  the  laws  concerning  bankrupts,  which 
proceed  upon  equality,  and  fay  that  all  the  creditors  fhall  come  in 
faripajfu.  There  is  no  cafe  where  ever  fuch  a  preference  as  this 
was  allowed.  The  fame  fpirit  of  equality  ought  to  warm  the 
courts  of  juftice  which  warmed  the  legiflature  when  they  made  the 
bankrupt  laws }  and  if  we  fhould  let  this  deed  (land,  we  (hould 
tear  up  the  whole  bankrupt  laws  by  the  roots ;  Jt  is  a  bill  of  fale 
made  by  a  trader,  at  a  time  when  he  was  infolvent,  and  (plainly) 
bad  an  z6i  of  bankruptcy  in  contemplation  j  it  is  partial  and  11a- 

{h)  3  Wtlf.  47.  In  this  andfime  of  the  following  cafet,  the  reader  fuilt 
9hferve  that  the  form  ofaSion  it  trover.  But  at  the  affigneet  may  eleff  to  de* 
dare  in  afTumputy  or  itovcr,  for  the  fame  caufe^  where  money  hat  keen  a8uaih 
paid,  or  goodtfoldy  He*  the  caja  in  both  formt  ofadion  equally  afbly  to  toe 
prefent  fuljeft.  Itjhould^  however^  be  obferved^  that  in  the  cafe  of  goods 
dehveredf  if  the  ajpgnees  ele&  to  bring  afFumpfit/or  goods  fold  and  delivered^ 
tnftead  o/*  trover,  they  (hereby  affirm  the  contra ff,  and  the  cretStor  mayfiteff' 
his  debt  againfl  the  demand  of  the  affignees.  Sec  the  cafe  of  Smith  and  others 
v«  HodlOD|47«nn  Rep,  an. 

G  g  4  juft 
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juft  to  all  the  other  creditors." — ^^udgnfcnt  was  therefore  givea 
for  the  plaintifFand  the  deed  was  declared  to  be  Totd. 

So,  in  the  cafe  of  Alderfon  and  others,  al&gnees,  v.  'i'emple^  (i) 
which  was  alfo  an  aAion  qf  trover  for  a  promifioFy  note,  brought 
by  the  plaintifii,  as  affignees  of  Charles  La  Roche  and  Robert 
Willing^  bankrupts.  The  fa£is  were  thefe:  The  bankrupts  i^ 
Roche  and  fjrUIing^  on  Friday  7th  of  Novemhr^  1766,  indorfed  the 
note  in  quellion  to  the  defendant  Temple^  to  whom  they  were  in* 
4ebted  to  a  large  amount ;  and  fent  it  in  a  letter  direOed  to  him 
at  Trowbridge  \  which  letter  was  carried  to  the  poft-ho'ufe  thai 
fnorningi  the  bankrupts  thinking  that  the  pod-day  for  Trowbrid^^ 
The  Jetter,  by  the  courfe  of  the  poll  (which  wc*:t  out  on  the  &v 
furday  night)  was  received  by  the  defendant  fome  time  on  Mofi^ 
4ay  the  lotbj  and  could  not  be  fo  before.  The  note  in  queftiou 
was, 

*«  London^  xoth  OEiober^  x  766.  Two  months  after  date  we  pro- 
f<  mife  to  pay  Meflieurs  La  Roche  and  Wiiling^  or4>rdef,  6x  hutt- 
f <  dred  pou^dSi  fpr  valine  received, 

**  Biryer  and  Eyerari? 

The  bankrupts  had  given  Bryer  and  Everard  two  note^  fqr 
300/.  each;  which  had  not  been  difcharged.  La  Roche  and 
Willing  committed  a£ls  of  bankruptcy  ott  Saturday  the  8tfa  \  and 
^he  faid  note  was  fo  indorfed,  and  fent  to  the  defendant,  in  conr 
^emplation  of  their  infolvency  and  fubfequent  failure 

The  Court  held,  that  the  indorting  aqd  fending  the  note,  under 
the  circi^mftances  ftatcd,  were  fraudulent  as  againft  the  Qther 
creditors,  and  particularly  AfelTrs.  Bryer  and  Everard. 
/  Lord  Mansfieldt  Ch.  J.  faid,  **  It  is  material  to  obferve  a  great 
deal  that  is  not  dated  in  this  cafe.  Fird,  there  never  was  any 
courfe  bi  deling  between  the  bankrupt  and  th<:  defendants  by  way 
'  pf  indorfing,  or  fending  notes  to  each  other.  The  next  thing  is^ 
fhat  the  letter,  in  which  the  note  was  fent,  is  fupprefied  by  the  de- 
fendant. It  is  not  found,  <  that  the  note  was  indorfed  in  payment 
of  any  debt;'  it  is  only  faid,  « he  vas  a  creditor  to  a  larger  amount.* 
Jt  is  not  faid  whether  it  was  to  be  received  at  the  rifquc  of  Temple^ 
pr  only  as  agent  of  the  bankrupts ;  but  the  letter,  which  was  ii| 
(he  Dower  of  the  defendant,  was  not  produc«^d  ;  and  fo  the  cafi; 

(1)  4  Bur.  2235.  I  Bl.  R^.  660.  S.  C. 

ftai^d* 
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(lands  without  any  appropriatiqn  of  the  note*    The  cafe  is>filenf 
in  thefe  particulars  \  and  Tcry  materially  fo. 

It  is  found  that  Br^tr  and  EverarJ  were  creditors  of  the  bank- 
rupts to  juft  the  fame  amount^  for  two  other  notes  they  had  * 
taken  in  exchange ;  and  that  thofe  two  notes  were  not  difcharged. 
The  only  queftion  I  make  is«  whether,  under  the  circumftances  of 
this  cafe,  the  indorfing  and  fending  this  note  to  the  defendant  is 
fraudulent  and  void,  as  fuch  ?  and  I  choofe  to  put  the  cafe  on 
that  ground ;  becaufe  the  mod  defirable  objefl  in  all  judicial 
determinations,  efpeciaUy  in  mercantile  ones,  (which  ought  to  be 
^termined  upon  natural  juftice,  and  not  upon  the  niceties  of  i^w,} 
is,  to  dofubftantialjuilice  :  and  therefore  I  will  avoid  laying  the 
ftrefs  that  might  properly  be  laid  upon  the  aCent  -being  neceflary 
to  complete  the  contrail,  or  the  want  of  ■  delivery ;  the  folid 
ground  of  which  is,  that  a  contra£t  (hall  be  prefumed  complete 
lipon  any  diftin£lion  where  the  juftice  of  the  cafe  requires  it^ 
though  there  is  no  aAual  delivery.  And  it  is  fettled  that  if  a 
man  fends  bills  of  exchange,  or  configns  a  cargo,  and  the  perfon 
to  whom  he  fends  them  has  paid  the  value  before  $  though  he  did 
not  know  of  the  fending  them  at  that  time,  the  fending  of  them 
to  the  carrier  will  be  fufficiept  to  prevent  the  aiTignees  from  taking 
thefe  goods  back,  in  cafe  of  an  intervening  adt  of  bankruptcy* 
But  if  goods  or  bills  of  exchange  are  fent,  and  the  coniideration 
has  not  been  received,  the  court  of  Chancery  always  interpofes  \ 
and  there  are  numbers  of  adjudged  cafes  of  that  kind  in  Chancery. 
In  the  cafe  in  Strange ^  {k)  there  is  no  doubt  but  the  honefty  of  the 
pafe  inclined  the  court  to  the  judgment  they  gave.  The  reafon 
given  turns  upon  a  fubtilty.  The  court  of  Chancery^  in  that  cafe» 
would  have  interpofed,  and  faid  the  aflignees  (hould  not  have  the 
goods  'without  paying  the  price.  I  think  the  determination  waa 
right ;  and  there  was  an  a£lual  delivery  to  a  perfon  who  became 
a  truftee:  but  a  pod-boy  is  not  a  truftee.  I  think  the  cafe  wai 
well  fupported  upon  other  grounds  than  thofe  mentioned  in  the 
book, 

I  ground  my  opinion  on  this,  whether  the  indorfement  be  fraudu« 
lent :  and  as  to  that,  it  is  certain  that  the  ilatutes  of  bankruptcy 
leave  a  trader,  to  the  moment  of  an  a£l  of  bankruptcy  committedf 
fvery  power  an  owner  can  have  over  his  cdate.    The  ftatute 

(i)  Atkins  9i  Barwick,  i  Sira.  165. 
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faysi  firaudulent  cooyeyances  (hall  be  an  aA  of  bankruptcy.  Oth€r 
ads  that  are  fraudulent  are  not  made  a£ls  of  bankruptcy :  but 
they  axe  attended  with  the  confequencee  of  fraud  at  law ;  which 
i8>  that  fraud  renders  every  ^Qt  Toid. 

All  adis  to  defraud  creditors^  or  the  public  laws  of  the  land,  are 
Toxd :  andif  the  nature  of  the  ad  be  a  conveyance  or  grant,  it  is 
not  only  void,  but  an  a£t  of  bankruptcy.  It  has  been  determined 
that  a  conveyance  by  a  trader  of  all  his  effeds,  for  the  payment 
of  one  or  more  bond  fide  creditors  of  the  mod  meritorious  kind, 
though  his  effeds  do  not  amount  to  half  what  is  due,  is  void ; 
becaufe  it  is  not  an  zGt  in  the  ordinary  courfe  of  buGnefs ;  it  is 
not  fuch  an  ad  as  a  man  could  do,  but  it  hiuft  be  foUowe/l  by 
an  immediate  ad  of  bankruptcy ;  and  it  is  defeating  the  equality 
that  is  introduced  by  the  ftatutes  of  bankruptcy  ;  and  the  criminal 
(for  the  bankrupt  is  conGdered  as  a  criminal,)  is  taking  upon  him* 
felf  to  prefer  whom  he  pleafes.  But  fuppofe  he  leaves  out  a  con- 
fiderable  part  of  his  eff^ds :  if  it  appears  to  be  only  colourable, 
that  don't  vary  the  cafe;  it  is  fraudulent.  Suppofe  a  trader  makes 
a  conveyance  of  all  his  eftate  for  the  payment  of  all  his  creditors 
except  one,  (which  was  the  Cafe  of  Gayner,  cited  in  Demstto*^ 
cafe)  (/)  rt  is  void.  Suppofe  it  was,  to  pay  all  his  creditors  rate* 
ably ;  if  there  were  no  aScnt  of  his  creditors,  or  compoGtion,  it 
would  be  void,  for  it  would  be  refcinding  the  whole  fyftem  of  the 
bankrupt  laws,  and  inftead  of  applying  to  the  great  feal,  he  would 
choofe.his  own  truftees.     If  this  is  a  fraudulent  ad,  it  is  void. 

A  general  queftion  has  been  ftarted,  Whether  in  any  cafe,  upon 
the  eve  of  a  bankruptcy,  a  man  may  do  that  which  in  confequence 
prefers  a  particular  creditor :  and  that  has  been  argued  as  a  ge- 
neral queftion.  But  that  will  depend  upon  the  ad.  As  If  a 
bankrupt,  in  courfe  of  payment,  pays  a  creditor  s  this  is  a  fair  ad« 
vantage,  in  the  courfe  of  trade:  or,  if  a  creditor  threaten^  legal 
diligence,  and  there  is  no  coIluGon;  or  begins  to  fue  a  debtor; 
and  he  makes  an  aflignment  of  part  of  his  goods ;  it  is  a  fair  tran(^ 
adion,  and  what  a  man  might  do  without  having  any  bankruptcy 
in  view.  Suppofe  fuch  a  cafe  as  Small  and  Oudley :  (m)  there  it 
was  for  the  advantage  of  the  creditors,  and  no  fiaud  to  them;  and 
if  part  of  the  tranfadion  were  fet  afide  as  fraudulent,  the  whole 
mud.    But  it  never  entered  into  the  mind  of  any  judge,  to  fay, 

(0  I  Bur.  477.  (w)  2  P.  JVm^  4^7- 
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that  a  man  in  contemplation  of  an  aA  of  bankruptcy,  could  fit 
down  and  difpofe  of  all  bis  effcds  to  the  ufe  of  different  credit 
tors:  for  that  would  be  a  fraud  upon  the  adls  of  bankruptcy.  But 
if  done  in  a  courfe  of  trade,  and  not  fraudulent,  it  may  be  fup- 
ported. 

This  was  not  done  in  a  courfe  of  trade :  for  there  nerer  was 
'  any  dealing  between  the  parties  in  fending  indorfed  notes.  There 
was  ne  application  made  b^  the  defendant.  And  it  was  done' 
with  a  view  to  pofitive  iniquity  t  for  the  bankrupts  had  re- 
ceived this  note  from  Btyer  ia\A  Everard^  for  notes  of  the  fame 
value ;  and  knowing  they  (hould  become  bankrupts  the  next  day^ 
to  defeat  Bryer  and  Everard  of  fetting  off  their  notes  againft  i^ 
indorfe  this  note  to  another  perfon«  And  there  was  no  way  of 
doing  juftice  to  Br^er  and  Everard^  but  Supporting  the  claim  now 
made  by  the  aflignees.  So  that  there  was  exprefs  particular 
fraud  at  the  time  the  fad  was  done*  Next  it  is  an  zOi  that  is 
nioft  certainly  not  complete  as  between  the  parties.  The  argu- 
ment in  the  cafe  of  Scott ^  {n)  is  very  applicable  to  the  ptefent. 
For  there  was  a  preference  given  to  a  bond  fidf  creditor ;  but  be 
knew  nothing  of  it.  Suppofe  in  the  courfe  of  trade^  a  bill  it 
fent  to  ConftantinopUy  and  a  bankruptcy  happens  in  England  before 
it  arrives ;  yet  it  may  be  good.  But  here  it  is  done  becaufe  they 
were  refolved  to  commit  an  a£k  of  bankruptcy.'' 

So,  in  the  cafe  of  Jlifartin  and  others,  afflgnees  of  Edward  lU* 
hrtif  a  bankrupt,  v.  Thomas  Prwtrefi^  and  Jojiah  Robarts^  (0) 
which  was  an  a£lion  of  trwer  for  goods  to  the  amount  of  19,562/. 
17/.  Zd,  The  fa£ls  were  as  follow:  <<  The  defendants  were 
bankers,  and  large  creditors  of  the  bankrupt.  Edward  Robarts^  the 
bankrupt,  was  the  brother  of  the  defendant,  Joftah  '  ebarts.  The 
value  of  the  goods  for  which  this  adlion  was  brought,  got  into  the 
hands  of  the  defendants  in  the  following  manner:  Edward 
Rebarts  bought  goods  upon  credit  from  feveral  tradefmen  who 
did  not  fufpe£t  his  circumftaxfbes.  The  defendants  employed 
agents  to  buy  thefe  goods  from  the  bankrupt :  particularly,  one 
Nathaniel^  Sweety  who  had  been  a  bankrupt,  and  was  then  infol- 
vent,  bought,  between  Jliarr^,  I7^7i  ^^^  J^^^t  1768,  (when  Ed* 

(f?)  4  Bur.  2174.  {0)  Ibidf  2477.     Seea^o  Ruft  v.  Cooper^ 
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wori  Rpiatts  becane  banknipr|/to  Hie  amonnt  df  7709/^  M 
prifsie  Goft :  for  which  he  gave  hb  notea»  pajable  at  a  fntiii^ 
day*  Theie  notes  were  paid  into  the  defeadaatS}  and  &w€i$ 
MA  the  goods  for  the  ufe  of  Ae  dcfendaots^  and  aceovated  vttb 
tbem  for  the  profits,  as  their  agent* 

The  defendants  fent  another  maa»  one  ^ofes  Bini^  to  hay  goods 
of  the  bankmpt  to  the  amount  of  2163/*  15/.  iid.  prime  cofti 
and  fumifhed  him  widi  bank  notes  to  diat  amount  to  pay  for 
them.  He  paid  tkefe  notes  to  Edward  Ibkartsf  the  bankr^, 
who  changed  them  at  the  bank  for  others,  whicn  he  paid  into 
the  defendants*  Birch  fold  the  goods  for  th6  nfe  of  the  defend* 
ants,  and  paid  them  the  produce ;  and  in  )ike  manner  as  to  all 
the  reft.  The  price,  at  prime  coft,  was  fumiftied  in  paper  by  the 
defendants  to  the  agent;  received  by  Eiwmrd  Rcbarts^  and  re^ 
tnmed  to  the  defendants ;  or  notes  given  by  the  agent,  wUch 
notes  Edward  Robarts  paid  into  the  defendants  and  diicoimted 
with  them :  and  the  goods  were  ail  fold,  for  the  benefit  of  the 
defendants ;  and  the  money  acccountcd  for  to  them,  by  the  xkoosi- 
nal  and  apparent  purchafers* 

The  comt  gare  judgment  for  the  plaintifis  on  the  ground  of 

Lord  Mansfield,  Ch.  J.  faid :  '*  The  fraudulent  defign  and  intea* 
lion  muft  depend  upon  circumftancea*  In  the  prefent  cafe  it  is  as 
ckar  as  die  fun,'  that  the  wj^  was  a  wickcdjfibcme,  concerted  be- 
tween the  defendants  aiid  the  bankrupt  ^4'^ard  liohrts  to  keep  up 
his  credit,  to  enable  him  to  get  goods  which  w^re  to  be  employed 
to  fatisfy  and  difcharge  the  debt  due.  to  the  dcffendants.  One  of 
thenr  is  brother  to  tEe  bankrupt*  They  muft  have  known  his  io* 
iblrcncy :  for  to  their  knowledge  the  goods  were  fpld  at  prime 
eoft*  The  bankers  did  not  deal  in  fudi  goods*  Had  they  bought 
them  openly  and  in  their  own  names,  and  applied  |he  money  to 
fink  the  debt  due  to  them,  the  neigfabowhood  would  have  beei^ 
immediitely  alarmed*  They  knew  that  the  perfons  who  fold 
their  goods  upon  credit  to  the  faiankrupt,  would  never  be  paid." 

So,  in  the  cafe  of  Harmsn  and  others,  aifignees  of  Ftrdyi  ?• 
fybar,  {p)  where  the  fafis  ftated  for  the  opinion  of  the  court  of 

(p)  Cofvp.  I  »7.  Loft*s  Rep.  472.  S.  C.    See  alfo  Hague  v.  RoHeftoo, 
4  Bur.  21-74.  Small  v.  Oudley»  a  P.  Wmt.  427.  ^.  P. 
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*s  Betieh  were  as  foUow':  ^  The  defendant  was  a  creditor  of  the 
partnerflbip  of  Fardyce  and  Co.  and  on  variotts  occa€oos  had  do«e 
them  many  a£ks  of  fricod(hip>  and  being  already  a  creditor  for  1 300/* 
upon  the  6th  of  June^  1 772|  paid  into  the  lh(^  of  Fordyce  and  Cow 
as  bankers^  the  farther  fum  of  7000// and  had  it  written  ia  liia 
hook,  according  to  the  ufual  conrfei  which  f«m  he  had  bor* 
rowed  for  the  purpoie  of  accommod^og  the-  (hop  during  the 
holidays ;  and  at  thc/time  the  .money  was  paid  in,  he  ordered  the 
peribn  who  paid  it  to  tell  them  he  (hould  not  draw  the  money  o«t 
before  the  Friday  following^  wfcich  they  were  told  accordingly* 
On  the  9th  of  June^  Ferdyce  fat  up  all  night  fettling  his  books  and 
affiurs  in  contemplation  of  abfcondingi  and  being  poflefled  in  his 
own  ieparate  right  of  the  twt^  notes  defcribed  in  the  dechtf  atiout' 
about  5  o'clock  in  the  mornings  he  indofed  them  in  a  letter  Co 
Ifr.  Fi/bar  as  fellows :  <<  Mr.  F^yce  conceiving  that  the  money 
lodged  by  Mr.  Ftfikur  with  his  houfe  on  Saturday  laft,  was  a  fsm^ 
about  which,  perhaps,  even  fome  pains  had  been  taken  to  place  it 
there,  he  has  the  hotto«r  to  (how  him  diat  preference  which  h^ 
conceives  is  certainly  his  due.'* 

giSOol.  CoUms  and  Co.  3d  July. 
11,702/.  lis.  4^.  T.  Wm.  Jolly i  2odi  June. 
Tiat' Fordjice  delivered  the  letter  and  notes  to  Mr.  HarrifcM^ 
his  clerk,  with  dirc&kms  to  carry  them  to  Mr.  Fi/bat^s  office^ 
und  give  them  to  him.— -About  fix  o'clock  the  fame  morning  Arw 
dyc^  abfconded  and  went  to  France.  At  half  an  hour  after  .eleven 
o'clock  the  fame  morning  «  commiffion  of  bankruptcy  duly  tflbed 
ogainft  him.  Harrifin^  about  ten  o'clock  the  fame  day  called  at 
Ihe  defendant's  office ;  not  finding  him  at  home  he  returned  again 
idiottt  twetVe :  but  it  being  holiday  time  the  office  was  ihut  up. 
That  on  Tburfday^  the  1 1  th,  Harrifiri  delivered  the  letter  with  the 
notes  to  Mr.  James^  one  of  the  partners  of  Fordyce^  who  fcnt  far 
the  defendant ;  when  Mr.  James^  in  the  prcfcncc  of  the  defendant 
«nd  Mr.  Bellamy  J  opened  the  faid  letter,  and  delivered  it  with  the 
notes  to  the  defendant,  who  having  read  the  fame  to  the  company 
prefent,  took  them  away  with  him :  that  they  remain  in  his  pof- 
feffion,  and  that  he  refufed  to  deliver  them  up.  That  Fordyee 
was  indebted  to  the  pai  tnerfhip  in  a  larger  fum  than  the  amount 
•f  the  notes  hi  queftion. 

The 
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The  court  determined  that  the  notes  were  given  to  the  defend- 
ant fraudulently,  and  in  contemplation  of  an  ad  of  bankruptcy  \ 
mud  therefore  judgment  was  given  for  the  plaintiffs. 

So,  where  a  fale  of  goods  has  been  completed  by  adual  delivery 
to  the  buyer,  who  afterwards  becomes  infolvent  before  they  are 
paid  for,  he  cannot  refctnd  the  contraA,  and  return  the  goods^ 
r  with  the  confent  of  the  feller,  fo  as  to  give  the  feller  a  preference 

to  his  other  creditors* 

Thus,  in  the  cafe  of  Barnes  v.  Freeland^  {q)  which  was  an  a£iiott 
of  trover  brought  by  the*  plaintiff  as  affignee  of  Lloyd^  a  bankrupt^ 
for  60  tons  weight  of  iron  \  and  at  the  trial  the  following  admif* 
fions  were  made  by  the  partfes.  On  the  9th  of  November^  179^9  ^^ 
defendant  agreed  to  fell  to  the  bankrupt  44  tons,  7c wt.  3qrs.  I4lb« 
of  iron  at  15/.  15/.  per  ton,  for  the  amount  of  which  the  bankrupt 
agreed  to  accept  a  bill  of  exchange  at  nine  months  date,  to  be  drawn 
on  him  by  the  defendant ;  and  the  defendant,  on  the  fame  day,  de* 
livered  the  iron  to  the  bankrupt.  The  defendant,  in  purf|tance 
of  the  agreement,  on  the  fame  day  drew  a  bill  of  exchange  on  the 
bankrupt  for  699/.  4/.  the  amount  of  the  purchafe  money  payable 
at  nine  months  after  date,  which  the  bankrupt  then  accepted,  pay*' 
able  in  ^ondoftf  arid  redelivered  to  the  defendant,  but  it  die.*  not  be* 
come  due  until  after  Lloyd*s  bankruptcy,  and  it  has  been  fince  pro^ 
tefted  for  non-payment.  The  bankrupt  tranfa£ied  bufinefs  with 
CaJdwell^nd  Co.  of  Liverpool,  as  his  bankers,  and  on  the  1 8  th  of 
March,  1 793,  was  indebted  to  them  in  a  confiderable  fum  of  money  i 
but  the  defendant  was  totally  ignorant  of  the  ftatp  of  their  accounts. 
On  the  1 8th  of  March,  1793,  Caldwell  Sind  Co.  flopped  payment^ 
of  which  the  bankrupt  heard  in  the  morning  of  that  day,  and  im« 
mediately  went  to  the  houfe  of  the  defendant )  and  informed  hint 
that  the  bmk  of  Caldwell  and  Co.  had  failed,  and  thaf  he  (hould  not 
be  able  to  take  up  the  bill  which  he  had  accepted,  for  the  amount 
of  the  iron,  meaning  the  bill  before  mentioned  *,  for  that  in  con- 
fequence  of  Caldwell  and  Co.'s  failure  he  (the  bankrupt)  mud 
ftop  payment.  On  the  fame  day  he  wrote  to  feveral  of  his 
creditors  to  the  fame  cffeSt,,  as  to  the  neceflity  of  his  ftop- 
ping  payment;  and  the  bankrupt  informed  the  defendant 
that  the  before  mentioned  44  tons,  7c wt.  jqrs.  141b.  of  iroa 

(q)  6  Term  Rep.  8o. 
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had  not  been  removed  from  the  warchoufe  wherein  it  was  at  the 
time  of  the  fale  to  the  bankrupt,  and  faid  he  thought  it  would  be 
an  a£b  of  juftice  to  return  to  the  defendant  the  iron  fo  bought, 
as  he  fhould  not  be  enabled  to  pay  for  the  fame,  or  to  talce^up  the 
accepted  bill.     The  defendant  accepted  of  th    offer  fo  made  by 
the  bankrupt,  ^ut  faid  he  did  not  wiih  to  h  ve  the  iron,  unlefs 
the  tranfa£iion  was  fair  and  right  ;^  and  at  the  fame  time  the 
bankrupt  delivered  a  bill  of  parcels  to  the  defendant  dated  the 
16th  of  that  month  of  50  tons  of  iron,  including  the  iron  fo 
bought  on  the  9th  of  November^  1792)  becaufe  he  at  that  time 
owed  the  defendant  a  further  fum  of  money  on  a  biH  accepted 
by  the  bankrupt  for  another  parcel  of  iron  bought  by  him  from 
the  defendant  -,  and  he  therefore  thought  it  his  duty  to  give  up  the 
additional  quantity  beyond  the  44  tons,  7cwt.  3qrs.  141b.     This 
bUl  of  parcels  was  dated  on  the  i6th  oi  March^  ^79^»  stid  was 
for  50  tons,  at   15    guineas  per   ton,   amounting  to    787/.  io/« 
The  bankrupt,  in  his  account  with  the  defendant,  debited  the  de- 
fendant with  the  amount  of  this  bill  of  parcels  thus,  **  March  \  6th, 
to  amount*  of  50  tons  of  iron,  fold  him   this  day,  787A-IO/." 
44  tons,  7cwt.  3qr8.  141b.  part  of  the  iron  mentioned  in  this  bill 
of  parcels  is  the  fame  which  was  fold  and  delivered  by  the  defend- 
ant to  the  bankrupt  on  the  9th  of  November ^  1 792 ;  but  the  remain-- 
der  was  a  parcel  of  iron,  which  the  bankrupt  had  received  in  ex- 
change for  othej  iron  which  the  defendant  and  the  bankrupt  had 
feme  time  before  purchafed  in  partnerihip,  which,  upon  a  divifion 
of  fuch  joint  purchafe,  had  been  allotted  and  delivered  to  the  bank- 
rupt, the  bankrupt  and  the  defendant  having  overpaid  the'fellers 
of  the  laft  mentioned  iron,  bought  on  their  joint  account,  they  re- 
ceived the  balance  from  the  fellers  in  a  bill,  which  has  been  fince 
the  bankruptcy  of  Lloyd  protefled  for  non-payment,  and  taken  up 
by  the  defendant  j  and  this  is  the  only  unfettled  tranfa£Uon  rela- 
tive to  that  co-partnex:Piip.     No  converfation  pafled  Between  the 
bankrupt  and  the  defendant  on  the  i8th  of  Marchy  relative  to  tht^ 
co*partnerfliiif  tranfaQion.      On  the   i8th  of  March  1793,  the 
bankrupt  delivered  the  lad  mentioned  bill  of  parcels,  and  alfo  the 
key  of  the  warehoufe  wherein  the  whole  of  both  parcels  of  iron 
was  depofited  but  not  intermixed,  to  the  defendant,  who  kept 
poflellion  thereof,  but  did  not  retufn  to  the  bankrupt  the  biU  of 
exchange,  for  699/*  4/.  which  waf^ accepted  by  the  bankrupt  as 
aforefaid,  he  the  defendant  having  -paid  away  the  fame  in  the 
ttfual  coarfc  of  trade,  and  the  fame  was  not  then  in  his  the  de- 
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fendant's  poileflion,  but  the  defendant  promircd  to  take  up  and 
cancel  the  fame,  which  he  accordingly  did.  The  defendant  haa^ 
fince  the  bankruptcy  of  Uoji^  fold  the  whole  of  both  parcels  of 
ixon  on  his  own  accavnt,  and  received  the  purchafe  money  for 
bis  own  ufe.  Tlie  defendant  did  not  make  any  application 
to  the  bankrupt  to  redeliver  or  re-fell  to  him  the  iron  included 
in  the  laft  mentioned  bill  of  parcels :  but  the  fame  was  a  volao'* 
tary  offer  of  the  bankrupt  wholly  unfought  by  the  defendant.  Thia 
iron  was  all  the  ftock  in  trade  of  the  bankrupt  in  his  a£lual 
poffefllon:  but  the  defendant  was  not  privy  to  this  fa£l :  and  the 
bankrupt  was  indebted  to  the  defendant  in  a  further  fum  of  mo« 
liey^  exclufive  of  the  tranfa£lion  before  ftated>  viz.  sooA  and  up* 
wards.  The  bankrupt,  knowing  himfelf  to  be  infplvent,  was  de- 
termined not  to  do  any  other  buGnefs  after  the  failure  of  Caldwell 
and  Co.  as  before  mentioned ;  and  he,  therefore,  without  the  know* 
ledge  of  the  defendant,  until  the  fame  was  delivered  to  him,  dated 
the  bill  of  parcels  the  i6th  of  Marcb^  and  entered  it  in  his  books 
under  that  date.  The  bankrupt  did  not'  tranfad  any  bufinefs  after 
that  date :  on  the  23d  of  March  he  committed  an  zQt  of  bank^ 
ruptcy  i  a  commil&on  of  bankrupt  iffued  againft  him  on  the  28th 
day  of  the  fame  Aionth ;  and  the  plaintiff  is  affignee  of  his  eftate, 
&c.  The  iron  which  the  defendant  fold  to  the  bankrupt  on  the 
9th  of  Navembiri  1792  is  of  the  value  of  665/.  9/.  id.  and  the  re- 
maindtf  of  the  iron  included  in  the  latter  bill  of  parcels  made  by 
the  bankrupt  to  the  defendant  on  the  i8th  of  March^  1793,  ^^  ^^ 
the  value  of  59/.  13/.  ^d. 

The  court  were  of  opinion,  that  the  buyer  could  not  refcind  the 
>K^  contrad,  and  return  the  goods  to  the  feller,  fo  as  to  give  him  a 
JLj    i|^       •     preference  to  his  other  creditors. 

^  r     .  ^  Lord  Kenyan^  Ch.  J.  faid  :  "  The  ruks  of  law  are  framed  with  a 

l^\SA^^\'^^^        yf\tw  to  benefit  the  bankrupt's  cieditors  in  general,  and  not  to  give 
/^J^(|0^  a  preference  to  any  in  particular.    It  is  faid,  however,  that  the 

"vendor  may  in  all  cafes  refcind  his  contrafi  with  the^onfent  of  die 
vendee  at  any  time  before  the  bankruptcy  of  the  latter :  but  if 
that  were  fo,  all  the  creditors  of  a  bankrupt,  whofe  goods  remained 
in  his  hands  in  fpecie,  mighty  when  diey  found  that  *  he  was  ifi 
infolvent  circumftances,  go  to  the  bankrupt's  property,  and  brmg 
away  what  each  had  contributed  to  the  fund,  leaving  nothing  to 
titisify  the  reft  of  the  creditors.    The  prefent  Teems  to  be  an  ex- 
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tfemely  de«r  cafe^  for  it  is  founded  in  fraud.    The  parties  them- 
fchres  endeavoured  to  give  a  dtificreat  complexion  to  the  tranfac* 
tioo  from  that  which  js  the  true  oh^,  and  in  order  td  miilead  the 
creditors  of  the  bankrupt,  they  made  a  falfe  entry  in  th^  bankrupt's 
books )  wbete  it  was  ftated  that  the  te-delivery  of  the  godds  to  the 
defendant  was  made  two  days  before  the  time  when  the  tranfadion 
teally  took  place ;  and  that  faft  iS  of  great  importance ;  becaufe 
that  ante-date  catries  the  re-delivery  back  to  a  time  previous  to  tht 
bankruptcy  of  Caldwell  and  Co.  on  which  depended'  the  folvency 
ci  the  vendee.    The  goods  here  were  originally  fold  and  delivered 
to  the  vendeci  and  they  were  locked  up  in  his  warehotrTe  ;  there- 
fore there  was  a  complete  transfer  of  the  property  from  the  de- 
fendant to  the  bankrupt  at  the  time ;  and  the  queftion  is,  whether^ 
when  the  Ififter  became  infolvent  he  could  re-deliver  it  back  to  the 
defendant  in  fpecie.     t  cannot  diftinguifli  the  prcfent  cafe  from 
that  of  Harman  v.  Fifiar  (r)  on  principle,  for  this  1>ankrupt  knew 
his  infolvent  fituation  at  the  time  when  he  wi(hed  to  deliver  back 
the  goods  in  queftion  to  the  defendant,  as  well  as  Fordyce  did  in 
diat  cafe }  there  Foirdjee^  finding  that  he  was  infolvent,  was  anxious 
ta  repay  to  the  defendant  fome  bills  which  the  latter  had  lent 
lum,  and  though  thofe  bills  were  as  eafily  diftinguifliable  from  the  . 
the  reft  of  his  eflFeds  as  the  iron  in  queftion  was  from  the  reft  of 
this  bankrupt's  property^  the  Court  there  held  that  it  could  not  be 
donCf  becaufe  it  would  prejudice  the  other  creditors  of  the  bank- 
vupt.  .  Three  eafes>  however,  have  been  cited,  and  prefled  upoii 
USi  as  deciding  the  prefent :  but  I  think  they  are  to  be  diftinguifh- 
ed  from  this^     In  Atkin  v.  Sanvick,  (/)  the  vendees  finding  that 
their  afiairs  were  in  a  declinhig  condition  before  the  goods  arrived 
ftt  their  houfe  in  Cormvally  refufed  to  Accept  the  goods,  and  thereby 
refuted  to  become  parties  to  the  contrail  of  fale :   and  though 
when  the  goods  did  atrive  by  the  waggon,  the  vendees  could  not 
turn  them  loofe  in  the  ftreet,  yet  they  did  what  was  tantamount  to 
rejeAing  tbemi  they  fent  them  to  a  friend    of  the  confignor'sfor 
Aeir  ufe.    In  SaHt  v.  Fieldy  (/)  confider  who  was  the  party  to  the 
oontraA  ;  not  the  clerk  of  the  vendee  who  lived  in  Lwdm^  but 
t>twbmjl^  who  was  refiding  in  Htw  Twi  /  and  he,  knowing  his 
Infolvent  fituation^  fent  orders  a  month  before  the  tranfadion  ia^ 
diipute  took  phcey  to  his  clerk  here,  not  to  purchafe  any  more 

(r)  Mlt$,  j/Bo.  (*)  I  Stra.  165.  (/)  5  Ttrm  Ittf.  an. 
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goods  for  him ;  the  clerk,  immediately  on  the  receipt  of  this  or» 
der  applied  to  the  vendors  to  take  the  goods  back  igainy  who 
agreed  to  refcind  the  contra^*  J[n  giving  my  opinion  mi  thiC 
cafe,  I  faid,  that  <*  the  property  in  the  goods  was  apparently  di» 
reded  out  of  the  plaintiffs  at  the  time  of  the  fale,  according  to  the 
opinion  which  the  parties  then  had  of  the  tranfadion  :^'  but 
though  the  property  was  then  apparently  divefted  out  of  the 
vendors,  it  was  not  fo  in  reality,  becaufe  the  delivery  to  the  agent 
of  the  vendee  was  controuled  by  the  prior  orders  of  the  ba&bmptt 
his  principal.  But  in  this  cafe  the  goods  were  delivered  to^  md 
accepted  by  the  vendee,  and  the  property  remained  in  him'  until 
he  became  infolvent.  What  was  faid  by  Lord  HardvnJu^  in  tha 
cafe  alluded  tq,  does  not  apply  to  fuch  a  cafe  as  the  preCent :  he 
only  faid  that,  "  before  the  contradl  was  complete^  aftd  while  the 
goods  were  in  tranfitUf  the  owner  might  by  any  means*  without 
committing  a  felony,  regain  the  poflef&on  of  his  goods  for  which 
he  had  not  been  paid.  That,  though  faid  in  a  court  of  equity,  a 
now  become  a  general  and  a  good  rule  of  law :  but  it  mud  be 
confined  to  thofe  cafes  where  the  goods  are  in  tranjitu.  Our  de- 
decifion  therefore  againft  the  defendant  in  this  ca£e  will  be  coi^ 
formable  to  every  decided  cafe,  and  to  the  rdafon  of  the 
thing." 

Afhhurjl^  J.  faid:  <<It  was  admitted  in  the  argument,  that  if  the 
contraj^  of  fale  were  not  refcinded  at  the  time  of  the  bankruptcy 
of  the  vendee,  it  could  not  be  refcinded  afterwards  by  any  a£k  cf 
the  contra£iing  parties;  now  I  think  that  the  contra£l  here  was  not 
refcinded  before  the  infolvency  of  the  vendee.  After  the 
contra£i  for  the  fale  of  the  iron,  it  was  a£lually  delivered  to 
the  vende  jj^  and  put  into  his  cellar,  and  he  gave  a  bill  of  ex* 
change  for  the  payment  of  it ;  then  the  contraif^  was  complete* 
and  could  not  be  refcinded  by  any  fubfcquent  zfk  of  the 
parties,  fo  as  to  afie£t  the  interefts  of  third  perfons.  But 
it  has  been  faid  that  this  iron  was  not  mixed  with  the  reft 
of  the  bankrupt's  (lock:  it  is  not  neceflary  that  it  fhould 
be  mixed;  but  if  it  were,  this  iron  was,  to  a  certain  de- 
gree  mixed  with  the  red  of  the^  dock,  for  there  was  fome  other 
iron  in  the  fame  cellar.  I  do  not  rely,  however,  on  that  circum^ 
ftance,  becaufe  I  think  it  immaterial ;  for  if  once  the  goods  be 
fairly  and  completely  delivered,  whether  they  be  or  be  not  mixed 
With  the  reft  of  the  vendee's  flock,  the  bankrupt  and  the  vendor 

cannot 
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tannot  refcind  the  contraf):,  if  the  rights  of  other  perfotls  inteN 
vcnc,  with  a  view  of  giving  a  preference  to  the  vendor." 

So,  where  the  acceptor  of  a  bill  o£eic}iaf}ge>  two  days  before  iC 
became  due,  called  Upon  the  holder  and  informed  him  privately  that 
he  was  infoltent ;  the  hdlder  infided  on  being  paid  the  amount  oi  * 
the  bill,  whereupon  the  acceptor  paid  ]t>  and  four  days  afterwards 
became  btnkifupt :  the  bill  was  altered,  (but  without  the  defendant's 
knowledgei)  fo  as  to  make  it  fall  dtte  before  this  tranfa3ion  t  this 
was  held  to  be  fufBcient  proof  of  fraudulent  preference. 

Thus*  in  the  cafe  of  Singleton  and  othef  3,  aflignees  of  Howell,  v« 
Butler,  (v)  which  was  an  a£tion  df  ajfum^t  for  money  had  and  re« 
ceived.  At  the  trial  before  Lord  Eldon,  Ch.  J.  at  Guildhall,  at, 
the  fittings  after  Trtnitj  term,  40th  Geo.  3.  the  following  cafe 
was  proved :  The  defendant  having  drawn  a  bill  of  exchange  oil 
Honvell,  the  bankrupt,  dated  the  ift  of* March,  1795,  payable  td 
his  own  order  three  months  after  date,  if  was  accepted  by  Howell, 
and  indorfed  by  the  defendant  to  his  bankers*  On  the  ad  of 
June,  which  was  two  days  before  the  bill  would  becohie  due,  aS 
it  was  originally  drawn,  Howell  came  td  the  defeiidant,  and  told 
him,  that  in  C0nfe(]uence  of  feveral  houfes  having^  failed,  he  had  ' 
loft  large  ftuiis  of  money,  and  his  bills  had  beeh  returned  upon 
him^  and  he  informed  the  defendant  as  his  friend,  (but  informed 
no  other  perfon  thereof)  that  his  affairs  were  bad  and  would  not 
pay  above  10/.  In. the  pdund.  Upon  this  the  defendant  faid  that 
Howell  mttft  pay  his  bill,  and  that  if  he  would,  he,  the  defendant| 
would  be  fecurity  to  *ii/(9u;^//'s  creditors  Tor  fomuch  as  the  cftatd 
ihould  produce,  if  they  agreed  to  a  compofition.  Howell  zccording^ 
ly  paid  the  bill,  and  dn  the  5th  df  Jtdfie  became  bankrupt,  tt  alfo 
appeared  that  the  date  of  the  bill  had  been  alteted  from  the  ift  to 
the  ^ift  of  March,  and  that  the  time  df  payment  had  been  altered 
from  three  months  after  date  to  t^o  months  after  date.  There  was 
no  evidence,  howeter,  to  Qidw  by  whom  this  alteration  ^as  made^ 
or  that  the  defendant  had  any  knowledge  of  it,  but  the  citcuilidances 
of  the  cafe  rather  afforded  a  prefumptioti  that  he  did  Hot.  His  lordw 
(hip  obferved  to  the  jury,  that  this  Was  a  bafgaiii  fot  a  fraudulent 
preference,  the  confideration  of  which  was  of  no  value ;  that  the 
circumftance  of  the  bankrupt  having  called  upon  the  defendant 
two  days  before  the  bill  became  due,  and  after  difclofing  his  fitiU- 
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tioti,  having  acceded  to  the  defendant's  offer,  afibrded  ftrong  ground 
for  them  to  infer  fraud,  and  that  the  inference  of  fraud,  as  far  aa 
related  to  the  bankrupt,  was  rather  ftrengthened  by  the  alteration 
which  had  taken  place  in  the  date  and  time  of  payment  of  the 
bilL  The  jury  found  a  rerdift  for  the  plaintifis  for  the  amount 
of  the  money  received  by  the  defendant  on  the  bill. 

In  the  following  term  the  counfd  for  the  defendant  moved  for 
a  new  trial,  and  it  was  contended  that  the  {Hreference  given  to 
the  defendant  was  not  voluntary,  inafmuch  as  the  defendant 
had  infifted  on  having  the  bill  paid,  and  that  it  was  not  necef* 
fary  there  (hould  be  any  threats  of  legal  procefs  to  rebut  the  pre* 
fumption  of  fraudulent  preference.  He  cited  Smtb  v.  Pajtu^* 
where  a  fecurity  given  to  a  creditor  by  a  debtor  at  tlie  mcro 
inftance  of  the  former,  but  without  any  threats  of  an  arxell,  wa« 
held  valid,  though  the  debtor  himfelf  informed  the  creditor  of  the 
bad  fituation  of  his  affairs.  Lord  Eldetiy  Ch.  J.  having  ftated  the 
cafe  to  the  oourt  with  his  dire&bns  thereupon,  declared  himfelf  of 
the  Cune  opinion  which  be  gave  at  the  trial,  and  diftinguiflied 
this  from  the  cafe  of  Smith  v.  Pafne%  becaufe  there  the  creditor  came 
to  the  debtor,  and  the  fecurity  was  taken  for  a  debt  aAually  due. 

The  reft  of  the  court  concurring  with  his  lordlhip,  the  rule  for 
a  new  trial  was  refufed. 

jUa-  <ArC>  aJU<X>^     But  if  a  bankrupt  make  a  payment  to  a  creditor  under  the  ap* 
^  ^&4>Im^  1/      prehen&on  of  legal  procefs,  however  groundiefs,  -fuch  preference 

Thus,  in  the  cafe  of  Thompfon  and  others,  ai&gnees  of  June 
WtftmrnHf  V.  Fretman^  {u)  which  was  an  aQion  of  trwtr  tried  be- 
fore Butter^  J.  at  the  fittings  after  Hilary  term,  26  Geo.  3.  at 
OmUhaU^  and  was  brought  by  the  alfignees  of  the  bankrupt  ia 
order  to  recover  fpme  goods  which  the  defendant  had  taken  pof- 
feffion  of  under  a  warrant  of  attorney  to  confefs  a  judgment  exe« 
cuted  by  the  bankrupt  about  fix  months  before  the  a£l  of  bankn^t- 
cy  committed,  but  at  a  time  when  ihe  knew  (he  was  in  an  infol* 
vent  ftate. 

The  defendant  had,  in  the  year  1780,  joined  in  two  botriU  widi 
the  bankrupt,  and  had  rectived  a  counter  bond  of  indemnity. 

*  ?t^  470.  lu)  xTim  Rtps  155.  S€tM  fiartihoni  tr.  Skddei^ 
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When  thefe  bonJs  became  due^  the  bankropti  not  baTiog  where* 
withal  to  difcharge  theiDf  applied  again  to  the  defendant,  and  en- 
gaged him  to  join  with  her  in  two  new  bonds,  payable  in  July^ 
17849  for  the  purpofe  of  raifing  money  to  take  up  one  of  the  old 
bonds:  one  of  them  was  accordingly  taken  up  the  14th  of  Jan* 
1 784*  The  defendant  took  another  counter-bond  of  indemnity 
upon  his  joining  in  the  two  laft  bonds.  1  Previous  to  the  34 
of  June^  1785,  the  day  on  which  the  z€i  of  bankruptcy 
happened,  the  bankrupt  fent  for  the  defendant,  and  pro* 
pofed  to  him  that  he  fliould  take  out  his  debt  in  goods,  to 
which  he  acceded,  and  the  warrant  of  attorney  in  queftion  was 
given.  It  appeared  tliat  her  reafon  for  fendjng  for  the  defendant 
originated  from  a  letter,  taking  notice,  though  not  in  a  threaten* 
ing  manner,  of  her  fituation  with  refped  to  the  defendant,  which 
letter  ihe  had  received  juft  before  from  Meflrs.  F^et  and  Bella$ity, 
whom  ihe  knew  to  have  a£led,  in  a  former  tranfadion,  as  attomies 
lor  the  defendant,  though  upon  this  occafion  they  were  not  in 
hiBt  concerned  for  him.  The  two  laft  bonds  were  not  difcharged 
by  the  defendant  till  fome  time  after  the  ezeoitton,  nor  hid  the 
obligees  ever  threatened  to  refort  to  him  for  payment  at  that 
tJine,  the  bonds  not  having  then  become  due. 

Another  circumft'ance  was  alfo  much  relied  on  for  the  plaintiffs 
at  the  trial,  that  thedefendant  upon  his  examination  before  the 
commiiSoners  had  fwpm,  that  when  he  took  poflci&on  of  the 
goods  under  the  warrant  of  attorney,  he  was  not  an  aSual  credi- 
tov« 

The  learned  judge  left  it  to  the  jury  to  confider  whether  the 
means  which  the  bankrupt  put  into  the  defendant's  hands  to  pay 
himfelf  were  fraudulent  or  not ;  for  if  (he  had  executed  the  war« 
rant  of  attorney  from  neccQty,  or  in  order  to  fave  herfelf,  though^ 
periups,  zQdng  by  miftake,  or  under  a  falfe  apprehenfion  that 
the  defendant  v^as  taking  due  means  to  enforce  his  de* 
mands  upon  her,  it  was  certainly  a  legal  aft ;  hut  if  Ihe  had 
afted  merely  with  a  view  to  favour  the  defendant,  and  give  him 
an  unjuft  preference,  it  was  void.  The  jury  found  a  verdift  for 
the  defendant*  In  die  following  term  a  motion  was  made  for  a 
new  trial,  which  the  Court  refufed  ;  and  Lord  Mamfield^  Ch.  J. 
^d :  ^  A  bankrupt,  when  in  contemplation  of  his  bankruptcy, 
^annoC  by  his  voluntary  aft  favour  any  one  creditor ;  but  if  under 
fipar  of  1^1  proc^  1^  gives  a  preference,  it  is  evidence  that  he 

H  h  3  docs 


47©  Pf  Bankrupts  and  their  Affignees.         [Part  \l. 

4oe8  not  do  it  yoluntarilj.  And  thoagh  the  defendant  i^  this 
cafe  had  taken  no  fteps  to  fecure  himfelf  in  cdfehe  was  called  up- 
on,  yet  thebankrupti  ading'from  miftakci^was  under  the  fame  apr 
prehenfions  of  legal  procefsi  as  if  the  defendant  had  a&ually 
threatened  her ;  fo  that  her  executing  the  warrant  of  attorney 
was  not  a  voluntary  a£l»  but  the  effcd  of  fear^  however  ground- 
lefs  tha^'t  might  be/' 

{fo,  where  a  creditor,  knowing  his  debtor  to  be  in  diftrelled  clr- 
cumftances,  and  not  able  to  pay  his  debt,  applied  to  htm,  in  the 
firft  inftance,  about  two  months  before  his  bankruptcy,  for  a  fecu- 
rity,  and  took  part  of  his  ftock  in  trade  fpr  that  purpofe :  .this  is 
not  an  undue  preference,  though  the  creditor  did  not  threaten  tp 
fuc  in  caCp  of  a  refulal. 

Thus,  in  the  cafe  of  Stmth  and  another,  affignees  of  Hamilton^ 
y.  Payne ^  (^)  which  was  an  adlion  of  troven  and  the  queftion  was» 
whether  thp  defendant  had  not  obtained  them  from  the  bankmpl^ 
ppon  the  pye  pf  his  b^kniptcy  by  means  of  an  undue  preference 
given  to  him  by  the  bankrupt.  It  appeared  that  about  Aprils  1 793, 
the  bankrupt,  who  was  a  bpokfeller,  being  indebted  to  the  de- 
fendant ip  feveral  fums  of  iponey,  amounting  tp  about  385/.  the 
latter  happened  accidentally  (0  call  upon  him,  when  the  bank- 
rupt informed  him  that  he  ^as  afraid  of  being  arreted,  for  that  a 
perfgn  h^d  been  to  demand  80/.  which  he  owed^  and  was  unable  to 
pay :  the  defendant  thereupon  told  him  that  he  was  fearful  he  (the 
bankrupt)  was  in  a  bad  (late,  as  he  had  repeatedly  told  him  in  like 
circum(lanceS|  but  if  he  could  get  pver  the  day^  he  (hould  do  very 
well.  The  bankrupt  expreiling  his  fea^  of  being  arrefted,  the  de- 
fendant told  him  he  would  be  ruined  if  he  were,  as  he  would  not 
J>e  able  Jo  get  Ijail ;  ^he  defendant,  however,  went  immediately  to 
a  Jriend  in  the  neighbourhppd,  aqd  borrowed  80/.  brought  it  back 
to  the  bankrupt,  and  defired  him  tp  gp  and  pay  (he  del)^tdh-e&ly. 
Shortly  after  this  qranfa^ion  the  defendant  applied  tp  the  bankrupt, 
^nd  reprefet^ted  ^Q  hjm  that  he  did  not  like  to  have  the  account 
pnPttlcdi  and  fo  Inrge  a  fum  dge  to  him,  and  defired  to  fee  what 
hooks  he  could  have  out  of  the  (hop  in  order  to  cover  his  Remand; 
.  .Imifted  that  he  did  npt  a|k  for  mpney,  as  bethought  he 
'■  .  .    tot  get  it.    The  bankrupt  (ho wed  him  his  catalogue  ^  nfx^ 
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he  fde£ked  the  books  in  queftion  at  prime  coft»  being  fuch  as  he 
thought  the  bankrupt  eould  beft  fpare^  without  impeding  the 
carrying  on  of  his  bufinefs ;  of  which  books  the  defendant  was  im- 
mediately put  in  poflelGon.  The  defendant  further  admitted  that 
he  took  the  books  to  fare  himfelf,  and  that  he  would  not 
hare  taken  them,  but  that  he  was  apprehenfive  he  could  get 
no  money,  and  therefore  he  had  not  aiked  for  any;  that  be 
had  taken  about  58/.  in  notes,  having  taken  this  tranfa^lion, 
and  he  admitted  that  he  did  not  purchafe  the  books  in  order  to  fell 
them  for  profit,  but  to  cover  his  debt,  as  he  was  apprehenfive  of 
the  bankrupt's  circumftances,  having  often  heard  him  copiplain  of 
them.  The  a£t  of  bankruptcy  was  committed  on  the  4th,  and 
the  commiflion  was  fued  out  on  the  6th  of  July^  I793«  The 
bankrupt  himfelf  was  examined  as  a  witnefs  at  the  trial,  and  he 
fwore  that  the  tranfaSion  between  him  and  the  defendant 
was  without  fraud,  and  that  he  did  not  meditate  any  ad  of 
bankruptcy  at  the  time*  Lord  Kenjon,  Ch.  J.  at  the  trialf 
inclined  to  think  that,  upon  the  whole  of  the  cafe,  it  appeared 
diat  the  offer  of  the  fecurity  was  voluntary  on  the  part  of  the 
bankrupt,  and  that  the  bad  fituation  of  his  affairs  was  known  to 
the  defendant  at  the  time  the  latter  accepted  of  it ;  and  therefore 
he  recommended  the  jury  to  find  a  verdiQ  for  the  plaintiff^ ;  they, 
however^  Ibund  for  the  defendants 

The  counfel  for  the  plaintiff  moved  far  a  rule  to  thorn  caufe 
why  the  verdifi  fliould  not  be  fet  afide.  But  the  Court  were  of 
opinion  that  there  was  no  undue  preference  in  this  cafe^  and  there- 
fore ref ufed  die  rule. 

Lord  Kiffyofif  Ch.  J.  faid :  «« I  confefs  that  the  impreffion  which 
I  receilred  at  the  trial  was  unfavourable  to  the  defendants  but 
the  jury  thought  differently ;  and  I  fee  no  reafon,  upon  maturer 
confideration,  to  diffisr  from  the  conclufion  they  have  drawn.  I 
think  I  laid  too  much  ftrefs  upon  the  admii&on  made  by  the  de- 
fendant, that  at  the  time  he  applied  to  the  bankrupt  he  -did  not 
afic  for  ifioney  becaufe  he  thought  he  could  not  get  it;  for  in 
truth,  the  fame  obfervation  may  apply  in  many  inftances  to  credi- 
tors Uking  fecurity  inftead  of  adual  payment,  for  their  debts; 

Hb4  This 


47^  Of  Bankrvpli  wd  ibeir  AJjiffiee*.         [Fart  11^ 

This  alfo  (hows  that  this  was  not  a  yoluntary  offer  <m  the  part  of 
the  bankrupt,  but  that  the  fecurity  was  given  in  con(ei|itence  qf 
his  being  prefied  by  the  defendant  for  that  purpofe,  who  was  not 
difpofed  to  trult  him  any  longer.  It  is  adnoitted  that  if  the  dfT 
fendant  had  threatened  the  bankrupt  in  cafe  pf  his  lefafal,  the 
tranfa6tion  would  haye  been  valid  \  but  there  is  no  oceafien  for  % 
qreditor  under  fuch  circumftanccs  to  threaten  an  a£lual  arreft  \  sn4 
here  the  defendant  did  prefs  the  bankrupt  for  a  fecurity.  And 
under  thefe  circumiUnces  the  banl^rupt  himfeif  having  fwom  to  the 
honefty  of  the  tranfa6Uon>  and  that  he  did  not  meditate  a  bank« 
ruptcy  at  the  timCf  and  the  jury  by  their  verdiA  haying  nega- 
tived the  idea  of  coUuQpn,  tl^ere  is  np  ground  for  fetting  afidc  tbq 
vcrdia/' 

If  gpods  are  configned  by  a  bs^nkrupt  (previous  to  his  bank^ 
piptcy)  to  a  fa£lpr  who  is  fully  acquainted  with  his  infolrency  \ 
and  upon  fuch  confignment  money  is  advanced  by  the  faflor  \ 
this  is  not  a  fraudulent  confignment;  and  the  fador  ift  en- 
titled (as  againft  the  aflignees)  to  retain  the  produce  of  the 
goods  in  fatisfadion  of  the  general  balance  due  to  hini  from  the 
t)^nkrupt.     - 

Thus,  in  the  cafe  of  Ftixcrofi^iA  others^i  aflignees  of  WH^ 
Ttam  Sattertbt^faifey  a  bankrupt,  v.  Devon/bin^  and  others,  {x\ 
which  was  aClion  of  affumpfit  for  money  had  and  receiv6l 
to  the  ufe  pf  the  plaintiffs  as  aflignees.  The  fadls  of  this 
pife  btrifig  fplly  ftated  in  the  judgment  of  the  ooiirt^  as  pro- 
nomKCfci  by  Iiord  Mansfield^  Ch.  J.  it  will  be  unneceflary  to 
ftate>  any  thing  more  than  what  he  faid  pn  this  occa^o,  which 
^s  as  follows :  ^<  This  matter  came  before  the  court,  upon  % 
motion  for  a  new  trial,  on  the  ground  of  a  mifdiredion  by  the 
judge  who  tried  th^  caufe.  It  was  admitted  at  the  trial|  that  Se^ 
tertbwuiUf  the  bankrupt,  was  a  trader :  and  the  debt  ef  the  peti« 
fjoning  creditoVj  the  conuni^on,  and  the  affignment,  were  Ukcwife 
9II  ^^dn^tted•  The  adliqn  was  brought  for  monies  arifiag  from 
the  fale  of  gpod^  that  had  been  configned  by  the  bankrupt  to  the 
^fendantc  as  fa£lors  for  him,  and  fold  by  theni  aa  fuch  j  which 
was  admitted  tp  be  in  thf  defendanf  s  hsindi»  and  i|moiiiite4 
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10  5314/*  I7'«  9icL  It  appealed  Aat  the  defciulaab  bad  paid 
feveral  fuma  of  money,  toJSaSUrtbnvaitit  ufc,  upon  billa  drawn 
upon  them  by  himy  and  otherwife.  The  plaintiffs  (the  affigneea 
under  the  commiffion)  proved  feme  fecret  z&$  of  bankruptcy  to 
hare  been  committed  by  S^nertbwmit  about  Cbrtfimas^  ^IS^V 
oamclyt  his  being  denied  to  his  creditors.  On  the  other  fide  it 
was  proved,  that  he  foon  appeared  again  publickly  as  ufual  \  and 
continued  (0  do  fo  tiU  about  the  month  of  Augu/l  following 
(1752)1  but  in  that  month,  he  (topped  payment:  and  thereupon 
the  commilSon  was  taken  out*  Thefe  fecret  a£bs  of  bankruptcy* 
committed  at  Cbrifimas^  i7Si»  over«reached  Jthe  confignment  of 
the  goods,  the  fale  of  them,  the  receipt  of  the  monies  for 
which  they  were  fold,  and  likewife  the  time  when  the  defend* 
ants  advanced  the  monies  to  the  ufe  and  order  of  the  bank« 
nipt. 

It  was  infifted  by  the  connfel  for  the  defendants,  from  the 
nature  of  the  prefent  a£lion,  the  defendants,  being  fadors,  ought 
lo  be  allowed  not  only  for  their  commiffion,  and  all  charges  and 
cspences,  but  alfo  whatever  money  they  had  paid  on  account  of 
bills  drawn  upon  them  by  $tAitrtbwaite ;  and  that  the  plaintifl^  in 
ihi^  aQion  could  only  recover  the  balance  of  the  general  ac- 
count 

The  counfel  for  the  plaintiffs  admitted  that  the  defendants  were 
entitled  tp  be  allowed  their  commiffion,  and  all  charges  and  ex« 
penees  as  fa^^ors ;  but  not  the  bills  of  exchange  drawn  by  Sattit* 
thvjmte^  wh)/ch  (hey  had  paid  fubfequent  to  the  a£k  of  bank- 
ruptcy. 

This  queftion  was  agreed  tp  be  referved,  (if  it  fliould  be  necef- 
(ary  to  have  recp^rfe  to  it,)  as  a  point  for  the  future  conGdera- 
tion  and  determination  of  the  judge  who  tried  the  caufe.  But  the 
counfel  for  the  plaintiffs  infifted  on  a  preliminary  point ;  viz. 
that  the  def<endants  were  guilty  of  a  fraud,  in  paying  thrre  bills  of 
exchange,  drawn  upon  ^hem  by  the  bankrupt :  which  preliminary 
point  of  fraud  was  fufficient  to  deftroy  any  right  that  the  defend- 
ants might  otherwife  claim  (fuppoGng  the  tranfaQion  had  not 
been  fraudulent,)  to  an  allowance  of  the  money  paid  in  difchargc 
of  them ;  and  confcquently  to  preclude  them  from  entering  at 
in  into  the  queftion  above-mentioned.  For  if  it  ftiould  be  ad- 
mitted 
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initted  on  the  part  of  the  plaindfFs,  tbat  Uiis  aSion  of  ajfum^  af- 
finBcd  the  contraA,  yet  if  their  payment  of  the  bills  was  fraudu- 
Ient»  it  would  at  once  put  an  end  to  their  claim  of  an  allowance  of 
the  money  as  fraudulently  paid.  They  granted  that  in  cafe  the 
defendants  (hould  appear  not  to  hare  been  guilty  of  any  fraud,  but 
to  hare  paid  the  bills  fairly  and  honeftlyi  they  would  then  hare  a 
right  to  enter  into  the  point  referred  (as  aboTc)'  for  future  con* 
fideration :  but  they  infifted  that  upon  fuppofitioHi  that  in  a  com- 
mon cafe,  this  fort  of  a£tion  would  confirm  the  contraA,  fo  as  to 
make  the  confignment,  fale,  and  payment  of  the  bills  to  be  confi- 
dered  as  before  any  a£l  of  bankruptcy  committed  \  and  confe- 
quently,  that  the.  defendants*  would  be  entitled  to  retain  what 
they  had  paid  upon  the  bills;  (for  e^ery  thing  that  could  be  al* 
ledged  by  the  defendants  muft,  pro  hoc  titr^i  be  adnntted  upon  a 
previous  bar  to  their  going  into  the  qucftion  ^}  yet  the  iMir  of 
fraud  would  deftroy  any  demand  they  could  Have  upon  that  ac« 
cooat.  And  the  fraud  which  they  charged  upon  the  defendants 
was  this,  <<  that  they  were  privy  to  Saitetiiwaitis  infolvency,  at 
the  time  when  they  advanced   the   moniesi  -to  discharge  his 

bills.*' 

Upon  this  preliminary  {>oint  only  oT  fraud  >  it  was  left  to  the 
jury :  and  upon  this  point  only,  they  found  their  verdt£i«  Upon 
hearing  all  the  evidence,  they  were  of  opinidn.thatthe  tranfac- 
tion  was  fraudulent  on  the  part  of  the  defendants  \  and  they  gave 
a  verdi£k  for  the  plaintiffs  for  the  whole  moni^y  \  deducing  only 
the  commiflion  due  to  the  defendant^  and  the  expenges  of  the 
fale  of  the  goods* 

Though  the  ground  of  the  verdi£l  ihould  be  wrong,  yet,  if  it 
clearly  appeared  to  us  now,  that  upon  the  whole  no  injuftice  ha4 
been  dpne  to  the  defendants ;  or  if  it  clearly  appeared  to  us  now 
that  the  plaintiffs,  by  another  form  of  zCtion  could  recover  all 
they  have  got  by  this  verdiA,  we  think  the  Court  ought 
not  to  grant  a  new  trial.  But  if  injuftice  be  done  to  the  de- 
fendants by  the  prefenc  verdi£b,  and  if  it  be  not  qertain  and  clear 
that  the  plaintiffs  might  have  equal  redrefs,  and  recover  as 
much,  by  another  form  of  a£lion  j  then  we  ought  to  grant  a 
new  trial. 

Two  |>pint;$  have  been  argued  and  urged  on  the  part  "qf  ^c 
plainufft.  V 
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ifl:^  That  clearly  the  defendants  were  not  to  be  allowed  to  re* 
Cain  for  the  bills :  becaufe,  ift.  They  were  not  paid  till  after  an 
a£l  of  bankruptcy ;  adly,  this  a£lion  of  affumffit^  only  admits  the 
fale  of  the  goods,  and  nothing  elfe  but  the  agency  of  the  defend- 
ants in  that  fingle  refpeA ;  and  3dly,  if  it  admitted  every 
thing  fo  as  to  put  the  ai&ghees  in  the  very  condition- the  bankrupt 
would  have  been,  had  he  brought  this  a£lion^  yet  a  fador  has  no 
lien  for  items  of  a  general  account  (his  lien  being  confined  to  fait 
commiffion  and  expences  about  the  particular  goods.  \ 

Thefe  points  have  not  been  at  all  confidered  in  this  a£lion :  anl 
therefore  it  is  enough  if  they  are  doubtful.  They  went  oiF^  upon 
-die  preliminary  queftion  of  the  fraud  being  taken  up  and  purfued, 
and  wete  never  afterwards  taken  into  any  further  confideration  at 
the  trial. 

We  are  not  clear  that  this  a£kion  of  affumpfti  does  not  affirm  the 
power  of  the  bankrupt  and  the  contrad,  throughout  the  whole 
tranfa£iion.  Where  fuch  an  a3ion  is  brought  by  aflignees  of  a 
bankrupt's  effefls  againfl  a  vendee  of  goods,  it  affirms  the  fale,  and 
alfo  the  payment  to  the  bankrupt  of  any  part  of  the  price.  It  is 
agreed  here,  that  it  admits  the  confequence  of  the  defendants  being 
factors ;  and  allows  a  lien  for  commiffion  and  expences* 

That  a  fa^or  has  alfo  a  lien  upon  goods  configned,  whilft  thej 
remain  in  his  pofieffion,  for  items  of  a  general  account  with  his 
principal,  \\z%  been  folemnly  determined.  However,  the  prefent 
f:afe  differs  frpm  the  cafe  of  Krugtr  v.  Wtkoclu^  where  it  was  fo 
determined.  For  there  the  fadior  remained  in  poflTcffion  of  the 
g^ods:  but  her^  the  goods  have  been  fold,  and  turned  into 
ipppey.  In  fuch  a  ^afe  there  never  was  a  doubt  but  that  mutual 
items  of  account  might  be  fet  off":  the  demand  and  recovery  can 
only  be  for  the  balance*  Therefore  it  is  impoffible  to  fay,  that 
the  queftion  the  defendants  would  have  made  upon  this  pointy 
had  they  been  permitted,  may  not  be  very  materiil.  And  if  it 
might  have  been  material  to  their  defence,  they  have  a  right  to 
have  it  tried  and  confidered. 

« 

2dly,  Another  matter  gone  into  at  the  trial,  and  urged  by  the 
(Ojunfel  for  the  plaintiffs,  was,  that  in  an  a&ion  of  trover^  the 
plaintiffs  might  certainly  recover  the  value  of  the  goods>  without 
ind)u?ig  arvy  allowance. 

•  jlnii^  J  Fol.  167. 
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This  would  depend  on  a  Tarietj  of  circiunftancet^  whtck  were 
not  gone  into  at  the  trial  becavfe  the  counfei  for  the  defendanti 
weie  ftopped  and  cut  ihort  by  the  preliaunary  bar  of  the  firaod» 
which  was  alone  fufficient  to  mvalidate  diek  claims  as  upon  a 
fair  tranfa£iion«  This  makes  it  neceflary  to  examine  the  grovnd 
of  the  Terdifii  which  proceeded  from  tile  dire£Hon  giiesu  I 
.will  admit  ^  that  the  eridence  proTcd  the  fafly  and^erj  coocImp 
fion  deducible  from  it  :^  b«t  I  cannot  think  that  the  biBt  fb 
proved^  or  coaclafioh  fo  drawn,  amounts  to  that  oflenoe  which 
the  law  calls  frauds  to  avoid  the  debt.  And  in  examiaing 
this  matter,  we  muft  remembers  that,  fro  hoc  vm,  the  whole 
cranfaQion  is  admitted  to  ^  before  ady  a£k  of  bankruptcy. 
J^aud  often  is  a  mere  fad  \  as  when  it  depends  (as  on  a  policy  of 
infurance,  for  inftance,)  upon  what  the  j^arty  faid  or  did :  or  it  may 
be,  and  often  is  a  queftion  of  law.  Suppofe  a  creditor,  l^iowing  a 
trader  likely  to  break,  conceals  it  from  the  knowledge  of  other 
creditors,  till  he  gets,  eren  by  threats  of  legal  procefs,  payment  of 
^  his  d^bt  before  any  dire£k  %,&,  of  bankruptcy ;  and  the  aiBgneea^ 
iliould  infUt  this  was  a  fraud,  and  that  he  fliould  refi^nd  >  this  is  a 
inatter  of  law  \  and  the  law  would  fa.y,  that  this  was  not  fraudulent^ 
Suppofe  a  man  hnd  fidt^  lends  money  to  a  trader  upon  a  mort- 
gage, after  an  aft  of  bankruptcy  without  notice ;  and  then  know« 
ing  of  the  commiffion  of  bankrupt  and  afljgnment,  gets  in  an 
old  term,  even  for  little  or  no  confideration  ^  z^  the  affignees 
bring  an  ejedment  \  and  it  becomes  a  quedion  whether  this  be  a 
fraud,  or  not  \  this  is  a  matter  of  law ;  and  the  hiw  wiU  fay,^  if  is 
no  fraud ;  for  the  mortgagee  had  a  right  to  do  thiSf 

The  evidence  of  fraud  in  this  cafe,  as  ftatef  by  the^repoiS,  aie 
the  following  letters.  The  firft  is  dated,  BriJioU  5th  May  \^lX^ 
figned  **  Devon/bin  and  Reeves^  ai^  direfted  to  "  Jf^Um  SatUr* 
ihwaite^^  <<We  wiih  you  had  been  open,  and  told  us  in  tim# 
how  your  affairs  ftood — it  appears  to  us  very  evidently,  you  ha^e 
rifqued  your  reputatibn  and  credit  on  the  faith  of  thofe  3^, 
Do  but  confider  where  you  muft  have  been  in  point  of  reputa- 
tion, had  we  done  otherwifc  than  we  did. — ^It  is  now  over;  zf^A^ 
we  will  not  do  any  thing  that  ibould  leffen  your  credit.  There- 
fore (hip  not  an  ounce  of  goods  more  till  your  affairs  are  fet* 
tied.** 

The  next  letter  is  dated  Brijlol^  15th  May^  1 752,  figned  «  Devour 
Jbire  and  Retvesi'  and  direfted  to  William  Sqiurtbwaitc^  merchant 

3  itt 
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in  Brifloli  and  contains  the  following  piflagc :  <<  We  cannot  hdp 
being  uneafy  to  think  yon  have  drawn  on  us  again  for  iao2» 
Really  you  will  make  us  let  your  bills  go  back  protefted,  m  fptgbt 
•f  our  inclittations.  We  will  pay  this;  but  take  notke^  don*it 
draw  another :  we  friendly  hint  it." 

The  next  letter  is  dated  25th  Jum^  175  a,  fi^aed  and  dinAtd 
abofe;  and  is  thus:  **  William  Sattertbwaite^  efteemed  friend-— 
Vfc  really  fear  thefe  proceedings  will  greatly  hurt  your  credit  ta 
the  eyes  of  every  judicious  perfon :  it  is  very  natural  to  think 
that  will  be  the  confequence*  For  our  part^  we  would  make  a 
thouiand  flufts,  rather  than  trifle  with  our  reputation,  as  yoa  d^ 
with  yoiiuni.— It's  a  matter  well  worth  your  ferious  confideratkm*'' 

<(  P.  S.  Inclofed  we  return  you  Uihtnnot^  draft,  150/.  which 
with  one  (hilling  poftage>  place  to  our  credit*  This  is  fuch  a 
thing  we  never  did  before,  nor  ever  will  again," 

The  next  letter  is  dated  27th  June^  1 75 2^  figned  as  before,  sal 
direAed  to  William  Satterthvaite.  After  referring  to  the  lafi^ 
it  goes  on  thus* — *^  In  this  laft  letter,  thee  mentioned  nothing  of 
remitting  for  LUbenrood*%  bill,  which  thee  ordered  us  to  fend  for 
from  LonJcfi  four  days  before  due,  (which  we  did,  and  returned 
thee  in  our  laft,)  though  thee  promifcd  us  fai^fuUy  to  remit  for 
the  fiune,  laft  6th  day  was  a  week  v  and  having  had  fundry  letters 
that  take  no  notice  thereabout,  we  cjnootjelp  ^hinki^^g  ^^^  ^^y- 
ang  thatthee  triflcswith  thy  creditors  and  us.     We  are  fo  much 

want  o^  money  ag  thee  cyift  poiEbly  be  \  atid  had  we  thought 
thee  woji(ldeft  have  treated  us  in  tEiFthanner,  we  would  not  hava 
advanced  one  quarter  of  the  fum>  to  be  allowed  16/.  per  ami. 
The  dtfappointment  to  us  gives  more  uneafinefs  than  all  the  pro- 
fits ofavcar's  trade  will  do  us.** 

The  next  letter  is  dated  14th  JV^,  fame  year,  and  flgned  at 
before,  William  SattertbwaiUf  and  is  as  follows :  <<  Efteemed 
friend,  fo  much  for  your  aflfairs,  in  and  under  our  care;  whidi 
(hall  be  managed  with  all  care  and  frugality.  But  what  next  w(S 
{ay  appears  to  us  in  a  very  odd  light :  for  Edward  Wilcox  has 
been  with  us,  and  fays  you  have  made  over  our  goods  on  the  Sarai 
pnd  Martha*  If  true,  gives  us  fuch  ideas  that  we  dare  not  pat 
pen  to  paper  to  fay  our  fentiments*  If  you  fend  us  any  mora 
bills— -if  ever  we  do  return  a  bill  we  will  return  yours.'* 

The  next  letter  is  the  28th  July^  the  fame  year,  figned  as 
before:  and  is  as  follows .-— ^<  William  Satterthvaite,  the  Sarai  and 
Martha^  your  3-8ths»     The  Carolina^  bow  much?  tell  us:  for 

you 
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you  mud  fecure  us.  by  a  bHI  of  fale  of  each,  that  is  your  parts.-*-^ 
Unlefs  you  fend  here,  fame  fecurity,— Say  your  father,  M^s — ^ 
join  in  a  bond,  or  fome  good  man.  Claimants  will  be  made  upon 
us,  for  their  proportipns  of  caicgoes  %e  have  fold ;  as  Touchetts  did 
of  the  rice.  We  are  willing  to  ftand  by  you  as  far  as.  we  caiT 
with  prudence :  but  an  undoubted  counter  fecurity  we  muft  have 
— ^Wc  dread  the  confequences  of  thefe  repeated  ftrokes,  we  very 
much  fufpcft  you  have  not  the  money— We  inuft  have  youf 
affairs  chearcd*  up— Whatever  you  are,  we  arc  almoft  "bro- 
ken-hearted  to  fee  how  you  are  going  on,  ^nd  have  of  late^  And 
what  will  be  the  confequence,  if  you  are  worth  jooo/.  ?  We  know* 
and  have  feen  the  coufequence  elfewhere.'' 

Some  vague  fufpicions  befide,  have  been  mentioned  at  the  bar^ 
by  the  connfel  ^or  the  plaintiflFs :  as,  that  they  were  all  of  them 
quakers,  and  endeavouring  to  play  into  each  other's  hands,  to  the 
prejudice  of  Satterthwaitis  other  d*editors ;  that  Sattertbwaite  had 
broke  before  $  that  all  the  bills  were  after  Mays  (which  the 
other  fide  deny.) 

But  as  I  proceed  upon  allowing  the  evidence  to  prove  the  con« 
dufion^  contended  for,  it  is  only  neceflary  to  examine  what  thofe 
conclufions  are*  The  report  fays  that  a  falfe  credit,  was  given 
the  bankrupt':  t.  e,  he  would  have  broke  openly  unlefs  they  had 
lent  him  money.  The  counfel  for  the  plaincifi^  fay,  the  defend^ 
ants  lent  him  money  to  keep  him  from  failing,  till  his  (hips  and 
goods  might  come  home,  configned  to  themfelves,  or  even  to 
the  bankrupt's  own  hands:  whereas  if  a  commiflion  had  iflued  be- 
fore that  time,  the  aflignees  would  have  had  them. 

It  was  left  to  the  jury,  that  if  they  believed  from  the  evidence, 
that  the  defendants  knew  or  underftood  the  bankrupt's  circum- 
ftances  to  be  infolvent  at  the  time  .they  paid  his  bills ;  they 
might  find  againft  them,  upon  the  ground  of  fraud.  And  they 
found^n  the  affirmative. 

Had  the  queftion  turned  upon  the  validity  of  a  payment  made 
after  an  aft  of  bankruptcy  committed  within  the  aft  of  19  Gto.  2. 
f.  32.  (which  was  one  of  the  points  made  at  the  trial,)  the  direc- 
tion would  have  been  quite  agreeable  to  the  terms  of  that  aft; 
But,  as  the  queftion  was,  whether,  fuppofing  the  whole  tfanfac- 
tion  before  any  aft  of  bankruptcy  committed,  the  defendants 
were  to  be  excluded  from'  claiming  fatisfaftion  for  the  money 
tjiey  had  advanced  upon  Sattertlnvait/s  bills,  by  rcafon  of  their 

•fraud 
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fraud  in  adrancing  it.-^<<  We  are  all  of  opinioit  that  the  direc*^ ' 
tion  was  a  miftake." 

tt  is  no  fraud,  for  a  fafior,  knowing  the  circumftances  of  his 
principal  to  be  defperate,  and  believing  he  muft  break  unlefs  he 
can  procure  credit,  to  advance  money  upon  his  bills,  to  fave  him 
from  an  immediate  failure.  On  the  contrary,  it  is  an  honorabiet 
friendly,  and  generous  a&.  No  prejudice  can  arife,  but  to  the 
lender  himfelf.  He  may  lofe  the  whole  or  the  greateft  part  of  the 
money  fo  advanced :  but  the  principal's  eftate,  if  he  breaks,  is  by 
fo  much  a  gainer;  or  fome  particular  creditors  to  whom  this  mo» 
ney  has  been  paid,  are  gainers.  If  by  this  affiftance,  the  princi- 
pal has  the  good  luck  to  ftand  his  ground,  he  and  all  his  credi* 
tors  are  benefited :  but  none  of  his  creditora  can  fufier  by  the  ad- 
Tancement  of  money  to  their  debtor.  Many  beneficial  inftanoet 
of  this  kind  have  faved  the  moft  confiderable  houfes  from  ruin* 
If  the  fa&oT  trufts  that  eflFe£ls  of  his  principals  will  come 
over  from  abroad  configned  to  him,  by  which  means  he  may  ac* 
quire  a  lien  upon  them  for  his  reimburfement,  the  favor's  con- 
duft  is  a  little  more  prudent ;  but  ftUl  it  is  free  from  all  colour  of 
fraud.  It  is  the  ufual  method  of  dealing  between  principals  ami 
fa&ors  in  good  credit ;  the  latter  advance  money  upon  the  faith  o£ 
confignments:  but  when  a  fa6lor,  knowing  his  principal  to  be  in 
great  diftrefs,  and  in  immediate  danger  of  failing,  advances 
money  upon  the  faith  that  efie£ls  beyond  fea  will  come 
over  configned  to  him,  he  adls  meritorioufly.  The  richeft  man  in 
trade  may  be  ruined,  while  his  effedis  are  abroad,  and  not  in  his 
own  power,  to  anfwer  immediate  demands  upon  him,  (which  was 
the  cafe  of  the  tFood wards, who  could  not  fave  themfelves  from  fail- 
ing; though  they  had  fufiicient  to  pay  30/.  in  the  pound).  But  the 
h£toT  may  a£lually  fave  him  by  this  affiftance,  till  they  come 
home :  and  yet  tlie  fa£lor  himfelf  runs  a  great  rifque,  and  truft$ 
to  a  precarious  fecurity.  For  the  goods  may  in  fadi  be  con- 
figned originally  to  another;  or  the  confignment  to  him  may 
be  countermanded,  they  may  be  fold ;  they  may  be  mort- 
gaged, <9»  burnt,  or  loft,  and  never  come  intQ  his  pofleflioa 
fo  as  to  give  him  any  ISn;  and  it  appears  by  the  lettera 
that  have  been  read,  that  in  this  very  cafe,  Saiterthfvaite  unwor- 
thily made  over  to  other  pcrfons  part  of  the  goods  to  which  tho 
defendants  hSd  trufted  for  their  fecurity. 

A  mort« 
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« 

A  mortgage  of  (hips  abroad,  or  of  cargoes  open  the  high  fieai^ 
by  a  trader,  10  any  body  is  good|  notwithftanding  the  claufe  in  ai 
Joe.  I.  c.  19.  though  pofleffion  has  not  been  actually  deitTered : 
for  a  bill  of  fale  is  all  the  pofleffion  that  can  be  deliyered,  tiU 
the  ihip  comes  home. 

Theie  fcarce  happens  a  bankruptcy  in  which  it  does  not  ap» 
pear  that  a  fi£]titious  credit  has  been  acquired  by  drawing  and 
redrawing  bills  of  ezhai^e,  and  by  accepting  and  indorfing  pro^ 
miflory  notes :  yet  there  never  was  a  doubt,  but  that  the  perfons 
lending  their  names,  by  which  they  reader  themfebes  at  laft  lia- 
bkf  may  come  in  at  creditors.  The  cafe  of  a  man  who  has  ac- 
■inaQy  paid  his  money  to  fupport  the  credit  of  another,  is  infinitely 
ftronger  than  that  of  lending  a  name.only,  without  advancing 
my  money  at  alL  There  cannot  be  a  greater  paradox  than  that 
»  man  flioold  be  guihy  of  a  frand  in  lending  hit  Money  with 
no  other  profped  but  the  diance  of  being^  repaid  it.  A  notion 
that  lending  money  to  traders,  knowing  them  to  be  in  do* 
bioos,  tottering,  or  diftrefled  circumftances,  upon  mortgages 
or  liensi  b  frandnlent,  and,  confequently  the  coatraA  Toid  m 
cafe  a  bankruptcy  enfues,  would  throw  all  mercantile  dealing 
into  an  inextricable  ooofufion.  Men  lend  their  money  to  traders 
npon  mortgages  or  confignment  of  goods ;  becaufe  they  fufped 
their  circumftances,  and  will  not  run  the  rifque  of  their  general 
credit.  Upon  the  whole  of  this  cale  we  are  of  opinion  diat  there 
mttft  be  a  new  triaL'' 

Where  goods  are  fold,  of  money  is  paid  by  a  bankrupt  after  an 
nQ,  of  bankruptcy,  the  affignees  may  maintain  an  a£lion  of  affump* 
fit  cfc  trover  for  the  amount  thereof. 

llitts,  in  the  cafe  of  Hujiy  y.  FidJall,  (y)  which  was  an  aAion  of 
itffum^^  brought  by  the  aflignee  of  a  bankrupt  for  goods  fold  and 
delivered  by  the  bankrupt  after  an  ad  of  bankruptcy.— It  was  ob- 
jected that  the  aAion  fliould  have  been  trover  and  not  mjfun^^ 
becaufe  trovir  might  be  brought  for  the  fame  caufe  again.  But 
Hohy  Ch.  J.  faid :  » the  aflignees  may  avoid  the  fale  if  they  will^ 

{j)   12  Mod.  ^S4,  CsT  vtir  Cooper  v.  Chitty,   x  Bwr.  to.     x  BL 
Ktf.65.  S.C.  mul  HitchcQ  v.  Campbell,  3  Wilf.  $0^  a  Sl,RipA%i.S.C. 

and 
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und  bring  ircn^^r  for  the  goods;  but  if  they  bring  the  one,  th^y 
ihall  not  after  bring  the  oth^r.  By  a£l  of  bankruptcy  the  pro* 
perty  of  the  goods  is  in  the  bankrupt's  creditors ;  and  if  it  be  a 
thofe  in  gBion  that  is  afligned,  the  affignee  is  to  have  the  fame  re* 
medy  for  it  as  the  bankrupt  himfelf  might  have  had ;  as  if  it  be 
tnoney  received  to  the  ufe  of  bankrupt,  they  are  to  have  fuch  reme- 
dy as  he  might  have  had  for  it  *,  and  without  doubt  the  adion 
well  lies  hcre|  and  even  a  general  indebitatus  affitm^it  would 
have  done,** 

So,  in  the  cafe  of  Kingy  affignee  of  Longman  v.  LhA^  (z) 
which  was  an  a£lion  of  ajfum^tt  for  money  had  and  received  t9 
the  ufe  of  the  plaintiiF  as  ailignee.  The  fads  of^the  cafe  were  thefe  : 
f^ngman  the  bankrupt  was  arrefted,  on  ^kMpth  of  January  laft 
at  the  fuit  of  the  plaintiff,  and  he  becai^V  bankrupt  by  lying 
two  months  in  prifon,  which  expired  on  the  26th  oi  March.  On 
die  19th  of  February  the  plaintiff's  attorney  gave  notice  by  a  letter 
to  the  defendant,  (who  had  been  employed  by  Longman  about 
the  latter  end  of  January  as  a  broker  to  f^U  his  effeds)  not  to  fell 
them,  becaufe  Langman  had  committed  an  a£i  of  bankrilptcy,  that 
a  commiffion  of  bankrupt  would  fhortly  be  ifTued  againd  him* 
and  that  the  a£l  of  bankruptcy  would  relate  to  the  day  when  it 
•was  committed,  which  was.  feme  time  pad.  The  defendant  in 
his  anfwer  to  this,,  dated  23d  of  February^  faid,  tha^Ws  he  had 
advertifed  the  fale,  and  begun  to  fell,  and  the  goods  would  not 
f>roduce  the  fum  for  which  Langman  was  in  prif^n,  he  had  tra^t 
it  better  to  complete  the  fale ;  and  that  he  had  fold  the  e^Hk 
without  any  defign  to  defraud.  On  the  firfl  of  March  the  ScfcncP 
ant  paid  Langman  1 20/.  being  the  produce  of  the  fale.  The  de- 
fendant's counfel  obje£bed,  fird,  to  the  form  of  the  a£tion,  and 
that  it  ihould  have  been  trover ;  and  fecondly,  that  the  fale  and 
payment  were  good,  being  before  the  a£t  of  bankruptcy  was 
complete. 

But  the  court  over-ruled  thefe  obje£lions  and  gave  judgment  fox 
the  plaintiff. 

AJbhurJli  J.  faid ;  **  Whatever  doubt  may  h;ive  been  formerly 
-entertained  upon  this  queftion,  it  is  now  clear  that  the  aflignees 
of  the  bankrupt  have  an  ele£^ion  to  bring  cither  trover  or  ojfumpjit 
th  a  cafe  like  the  prefent.    The  only  diftindlion  attempted  to  be 
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taketi  between  this  and  other  afits  of  bankruptcy  is,  that  all  the 
other  acts  of  bankruptcy  are  complete  in  themfelvesy  whereas 
this  is  a  complicated  matter^  and  is  inchoate  till  the  party  bias  lain 
in  prifon  two  months;  and  therefore  the  a£l  of  bankruptcy  is  no^ 
complete  till  the  expiration  of  that  time.  But  I  do  not  ttdnk  that 
makes  any  difference ;  for  as  foon  A  the  two  months  are  expired^ 
it  relates  back  to  the  time  of  the  firft  arreft,  and  then  operates  a» 
if  the  arrefl  were  a  complete  a£l  of  bankruptcy  in  itfelf  •  Then  if 
the  aQ  of  bankruptcy  over-reach  all  intermediate  afis  fo  as  to  relt 
the  property  in  the  afiignees  from  the  time  of  the  a£b  committedi  it 
follows  as  a  neceflary  confequence  that  they  may  either  affirm  or 
difaffirm  the  a£k  of  any  party  who,  after  the  ad:  of  bankruptcy^ 
has- converted  the  trader's  effe^s  into  moneyi  either  by  bringing 
an  a£lion  for  money  had  and  received  to  their  ufci  or  by  bringing 
trover  :  and  here  they  have  chofen  the  former.  The  ftatute  of 
George  the  Second  makes  no  difference }  that  only  provides  thst 
no  payment  (hall  be  fet  afide  which  is  bond  fide  made  to  the  banl^ 
rupt  in  the  common  courfe  of  trade  :  but  this  cannot  be  faid  to 
be  a  payment  really  and  bond  fide  made  in  the  common  courfe  of 
trade,  becaufe  the  defendant  had  exprefs  notice  of  the  bankrupt's 
fituation*  And  though,  ftri£lly  fpeakingi  at  the  time  of  the  no- 
tice the  aft  of  bankruptcy  was  not  complete,  yet  after  that  nodce 
the  defendant  was  not  warranted  in  paying  the  money  over  to  the 
bankrupti  and  it  cannot  be  called  a  bond  fide  payment.' 


n> 


Bul/er,  J.  '<  With  regard  to  the  fecond  point :  whether  thb  hp 
confidered  on  the  con(lru£lion  of  the  bankrupts  laws,  pr  on  the 
cafei  adjudged,  I  have  not  the  fmalleft  doubt  but  that  the  bank* 
ruptcy  relates  to  the  day^  on  which  the  bankrupt  was  arrefted  ^ 
and  the  court  are  bound  to  confider  it  fo,  and.reafon  upon  it  as 
fuch.  The  other  objeftion  as  to  the  form  of  the  aftion  feems  to 
^  have  been  decided  by  the  cafe  of  Hitchin  v.  Campbell^  {a)  which 

fays,  that  the  alTignees  have  their  deftion  to  bring  either  ircver  oj 
nJfumpftU  But  without  entering  into  the  cafes  upon  that  fubjeft^ 
I  ibould  be  difpofed  to  fupport  the  latter.  For  that  is  mod,  benc^ 
ficial  to  the  defendant;  becaufe  in  trover  the  plaintiff  may  recover  the 
the  full  value  of  the  goods  though  the  fale  may  not  aflually  bavp 
produced  more  than  half  their  worth }  but  in  ajfumpfit  the  aiSgnees 
are  only  entitled  to  recover  what  the  party  really  received,  whic^ 

(a)  Aate4So.  A^y. 
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18  only  what  the  fale  of  the  goods  produced.  But  jcven  fuppoflng 
there  had  not  been  any  other  cafe  upon  this  fubje£i|  there  could  be 
no  doubt  in  this  cafe  ;  for  the  letter  written  by  the  defendant  in 
anfwer  to  one  from  the  plaintiff's  attorney  is  decifive  that  this  ac« 
tlon  will  lie.  For,  firft,  he  had  notice  that  the  bankrupt  was 
in  infolvent  circumftances,  that  he  was  in  gaol,  and  that  the  goods 
did  not  come  into  his  poiTeffion  till  after  the  arreft ;  to  which  he ' 
returned  for  anfwer  that  as  he  had  advertifed  and  begun  the  fale» 
aad  the  goods  would  not  produce  the  fum  for  which  4he  bank- 
rupt was  in  prifoli,  he  had  thought  it  better  to  complete  the  fale^ 
and  that  he  had  fold  the  effe£ts  without  any  deGgn  to  defraud- 
Now  this  is  as  much  as  if  he  had  faid,  that  it  was  mod  bene- 
ficial for  him  that  the  goods  (hould  be  fold,  but  that  he  would 
hold  the  money  for  thofe  who  are  really  entitled  ^o  it.'' 

So,  in  the  cafe  of  Smith  and  another  aflignees  of  R.  Drake  and 
Ehenezer  Goddard  v.  William  Goddardy  {b)  which  was  an  a£lion  of 
affumfjit^  The  firft  count  of  the  declaration  ftatedi  that  the  defen- 
dant, before  R.  Drake  and  E.  Goddard  became  bankrupts,  was 
indebted  to  the  (aid  ^.  D.  and  E,  G.  for  money  had  and  received 
to  their  ufe,  and  being  fo  indebted,  promifed  to  pay,  &c.    The 
fecond  count  dated,  that  after  the  bankruptcy  of  R.  D.  and  E»  G. 
the  defendant  was  indebted  to  the  plaintiflfs,  as  aflignees,  for  mo^ 
ney  had  and  received  to  their  ufe  as  fuch  aflignees,  and  being 
lb  indebted  promifed  to  pay,  &c.    There  was  alfo  a  third  count, 
on  an  account  dated  between  the  plaintiffs,  as  aflTignees,  and  the 
defendant.      The  defendant  pleaded   nm  ajfum^it^  ^xA  gave- a 
notice  of  fet-off.      At  the  trial  before  Lord  Alvanley^   Ch«   J. 
it  appeared  that  R*  Drake  and  £.  Goddard  carried  on  bufinefs  ia 
partnerfhip  ;  that  E.  G.  committed  an  aA  of  bankruptcy,  on  the 
eth  oi  February^  1802,  and  R.  D.  on  the  lyth  of  the  fame  month* 
in  the  fame  year ;  that  a  few  days  previous  to  the  firft  z€t  of 
bankruptcy,  a  large  fum  of  money  was  paid  into  the  houfc  on 
account  of  the  defendant;    that  between  the  8th  and   i;thof, 
February  feveral  fums  of  money  atpounting  to  558/.  were  paid  to 
the  defendant  by  a  clerk  of  the  houfe  in  confcquence  of  the  foi- 
xner  infiding  on  fuch  payment,  there  being  evidence .  to  {how 
that  he  was  acquainted  with  the  infolvent  fituation  of  that  houfe  ; 
that  on  the  28th  of  February  5/.  more  were  paid  to  the.  ^lefendant ; , 

{b)iSof.iiPu!.^6i, 

I  i  4  that 


484  Of  Bankrupts  and  their  AJJigneiiu        [Part  IL 

that  up  to  the  1 7th  when  R.  D.  became  bankrupt,  the  balance  of 
accounts  between  the  partnerihip  and  tbb  defendant  continued  to 
be  in  favour  of  the  latter,  and  that  the  trade  continued  to  be  car- 
ried  on  by  the  bankrupts  till  the  15th  of  Marcb.  The  plaintifis 
were  affigneea  under  a  joint  'comihiilion  agalnft  R.  Drah  and 
£%  Goddard* 

The  counfel  for  the  defendant  made  two  obje&Ions  s  firfti  that 
neither  of  the  counts  in  ihe  declaration  was  fo  framed  as  to  entitle 
the  plaintiffs  to  reeoTcr^  becaufe  the  money  being  paid  to  the  de- 
fendant after  the  z6t  of  bankriiptcy  committed  by  E.  Goddmrd^ 
but  previous  to  that  committed  by  R.  Drake,  the  defendant  was 
not  indebted  to  the  partners  before  their  bankruptcy »  as  alledgcd 
in  the  firft  county  nor  to  the  affignees  after  the  bankruptcy  of  bodi, 
asalledged  iii  theTecond  count,  for  R*  Drake  being  folvent  when 
the  money  was  paid  to  the  defendant,  it  was  money  received  by 
the  defendant  to  the  ufe  of  the  plaintifis,  as  affignees  of  E.  God* 
dard  and  to  the  ufe  of  R.  Drake,  Secondly*  that  as  the  balance, 
when  R»  Drake  became  bankrupt  was  in  favour  of  the  defendant^ 
the  affignees  could  not  recover  on  any  demand  prior  to  R.  Drak/s 
bankruptcy,  fincethe  5  Geo.  2.  c.30.  f.  28.  dire£ls  the  affignees  to 
ftrike  a  balance  when  there  have  been  mutual  debts  or  credits,  and . 
that  balance  muft  be  taken  at  the  time  when  both  partners  become 
bankrupts,  and  that  at  all  events  there£^e,  the  defendant  muft 
be  allowed  the  money  received  by  the  bank*  upts  on  his  account,  be- 
fore the  bankruptcy  of  either. 

The  court  determined  that  the  declaration  did  not  embrace  the 
whole  caufe  of  aQion  ;  and  that  the  plaintiffs,  could  only  reco* 
ver  the  fum  of  five  pounds  thereon. 

Lord  Alvanlej  Ch.  J.  delivered  the  opinion  of  the  court  as  fol*- 
lows  :  '*  This  is  an  adion  for  money  had  and  received,  brought 
by  the  plaintiffs  as  affignees  of  two  perfons  in  partnerfliip,  and 
the  money  in  difpute  was  paid  by  the  perfon  who  a£led  as  clerk  in 
the  partnerihip  concerns  after  an  zGt  of  bankruptcy  committed 
by  one  of  the  perfons,  but  before  an  zQl  of  bankruptcy  committed 
by  the  other.  With  refped  to  the  5/.  paid  after  the  bankruptcy 
of  both,  the  plaintiffs  are  clearly  entitled  to  a  verdrfl  for  that  fom ; 
and  the  only  queftion  we  have  to  decide  is,  whether  the  affignees 
caji  recover  the  money  in  difpute  under  a  cdunt  for  money  had 
and  received  to  the  ufe  of  the  plauntiffs,  as  affigpees  of  both  parties  ? 
We  are  of  opinion,  that  in  this  cafe  it  is  not  poffible  to  contend 

with 
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with  foccefs^  that  the  plaintiffs  ought  to  recover  in  the  way  ia 
which  they  have  declared.  No  doubt  the  plaintiffs  are  joint 
tffi^ees  of  both  the  partners,  and  as  fuch  they  might  have  fued 
for  money  had  and  received  to  the  ufe  of  each  \  and  if  there  had 
been  a  count  for  money  had  and  received  to  the  ufe  Msf  the/ plains 
tiffs  as  affignees  of  the  partner  who  had  committed  an  a^  of 
baAkruptcy  at  the  time  the  money  was  paid,  they  might  perhaps 
have  recovered  one  moiety.  On  this,  however,  we  do  not  mean 
to  give  an  opinion.  It  is  clear  that  after  the  bankruptcy  of  GW- 
. « dard^  the  clerk  was  the  agent  of  fuch  perfons  as  fhould  be  chofen 
affignees  of  his  eftate,  as  well  as  of  Drake^  who  was  then  abfent* 
But  we  think  that  upon  the  prefent  declaration  there  is  no  pre* 
tence  for  faying  that  the  plaintifis  ought  to  recover.'*. 

So,  in  the  cafe  of  Vernon  and  others  affignees  of  Elizaheth  Tyler^ 
%  bankrupt,  v.  Haniej  and  others,  {c)  it  was  held  that  bankers  are 
liaUe  for  money  paid  upon  the  drafts  of  a  bankrupt  out  of  cafh  in 
their  hands  belonging  to  the  bankrupt,  after  notice  of  an  ^6i  ot 
bankruptcy  committed  by  him. 

But  where  the  affignees  of  a  bankrupt  have  recovered  (by  a 
judgment)  from  the  bankers,  the  money  which  they  had  fo  wrong- 
fully paid  ovcrj  they  cannot  recover  the  fame  fum  from  the  creditor, 
though  he  received  it  after  notice  of  the  bankruptcy;  the  affignees 
having  refufed  to  permit  the  bankers  to  fet  off  this  payment  in 
the  adion  brought  againft  them.  ' 

Thus,  in  the  cafe  of  Vernon  and  others  affignees  of  EKzabtth 
Tj^er  a  bankrupt,  v«  Han/on^  {d)  which  was  alfo  an  a£tion  of 
ajfumpftt  for  money  had  and  received.  The  fa£is  were  thefe : 
The  defendant  had  received  1090/.  beings  the  amount  of  a 
draft  drawn  in  his  favour  for  a  ionifide  debt  by  the  bankrupt 
on  Meffrs.  Hanleys^  her  bankers,  which  money  was  received  by 
'  the  defendant  after  notice  of  the  bankruptcy*  In  the  cafe  above 
referred  to,  the  plaintiffs  had  recovered  a  large  fum  againft  the 
Jiankejs  for  money  belonging  to  the  bankrupt  received  by  them, 
in  which  a£^ion  they  attempted  to  fet  off  this  as  well  as  feveral 
Other  fums  which  they  had  paid  ot|  ;he  bankrupt's  account :  but 
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It  appearing  that  they  had  paid  thofe  foms  with  full  knotrkdge  of- 
the  bankruptcy}  the  fet-offwas  difallowed. 

The' court  were  of  opinion  that  the  plaintifii  having  onc^  re« 
covered  thid  fum  from  the  Meflrs.  Hankeys^  they  could  npt  recover 
it  a  fccond  time  agatnft  the  defendant.  ^ 

AJbhurftf  J.  faid  :  "  It  is  admitted  very  properly/tbat  the  plain* 
tiffs  cannot  aiErm  and  difaffirm  the  fame  tranfadion :  then  trv  thi* 
queftion  by  that  teft.  This  was  no  fpecific  money  of  the  bankrupt 
|)aid  to  the  deifendant ;  it  was  only  a  payment'  in  the  common 
Courfe  of  buGnefs  by  her  bankers  who  had,  prior  to  that,  f&« 
Reived  large  fums  of  money  belonging  to  the  1>ankrupt :  The. 
plaintiffs  firft  brought  an  aQion  agam'Q:  the  bankers  for  aU  the 
money  received  by  them  on  the  bankrupt's  account,  againft  which 
demand  they  offered  to  fet-oS'this  as  well  as  feveraf  other  fums 
which  they  had  paid  on  account  of  the  bankrupt  j  to  this  the 
aiOSgnees  objeded,  infifting  that  thofe  payments  were  made  witk 
their  own  money,  and  not  with  that  of  the  bankrupt.  But  in 
the  prefent  a£l:ion  they  fay  it  was  a  payment  with  the  money  o€ 
the  bankrupt ;  and,  the  defendant  having  received  it  with  ki^w- 
ledge  of  the  bankruptcy,  they  infift  that  they  have  a  right  to  no* 
cover  it  back.  It  has  not  been  attempted  to  be  difputed  but  that 
the  defendant  was  a  bondjide  creditor  of  the  bankrupt ;  and  a 
payment  by  her  to  him,  although  with  notice  of  the  bankruptcy, 
would  hav6  been  good  as  againft  all  perfons  but  the  general  cre- 
ditors. If  therefore  he  do  no  injury  to  the  creditors,  he  does  not 
}iold  it  againft  cqnfcience.  The  bankrupt's  eftate  ha^  not  been 
njured  at  all  by  this  payment ;  for  the  affignees  have  already  re- 
ceived ihis  fum  from  the  HankeySf  then  they  fay  that  they  hav^ 
a  right  to  bring  this  a£tion  againft  the  defendant,  becaufe  other- 
wife  the  Hartleys  chnnot  recover  it  back.  But  the  Hankeys  pai4 
this  fum,  knowing- of  the  balikruptcy,  and  perhaps  have  no  righ^ 
to  recover  it  back.  But  that  is  immaterial  as  far  as  it  refp^s. 
the  affignees;  they  are  now  interpofing  between  two  creditors  in 
a  cafe  in  which  the  general  body  of  creditors  have  no  cpncern.** 

So,  where  a  policy  broker  pays  a  fum  of  money  of  bis  own  on 
siccount  of  his  ptincipa),  a  bankrupt,  to  a  trader  whD  held  certafa 
policies  of  affurance  of  ths  bankrupt,  which  had  been  delivered  to 
him  after  a  fecret  a£t  of  bankruptcy  in  fatisfadtion  of  a  juft  debt^ 
tlie  afCgnees  cannot  recover  the  money  fb  paidjt  thoiid[h  the  broker 
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in  fettling  his  account  with  the  afligneesy  retained  the  amount 
of  the  money  paid. 

Thus,  in  the  cafe  of  Hovit  and  others,  affigncies  of  Wardell  a 
bankrupt,  y.  Pack  and  another ^  (^)^which  was  an  adion  of  ajfum^tt 
for  money  had  and  received  by  the  defendants,  to  the  ufe  of  the 
plaintiff's,  as  allignees  of  Wardell  a  bankrupt.  At  the  trial  a 
verdi£t'  was  found  for  the  plaintiffs  for  230/.,  fubjefi  to  the 
opinion  of  the  court  of  Kin^s  Bench  on  the  following  cafe  : 

In  November  1802,  Wardell^  being  a  trader,  indorfed  a  bill  of 
exchange  which  would  become  due  on  the  8th  of  February  1803, 
and  which,  in  December  1802,  was  indorfed  OTcr  to  the  defendants 
for  a  valuable  confideration.  On  the  2*]^  January  1803  Wardell 
failed  in  a  flup,  of  which  he  was  the  fole. owner,  with  a  gargo. 
for  the  Wefl  Indies,  having  only  a  few  days  before  committed  a 
fecret  z6t  of  bankruptcy.  The  bill  was  refufed  payment  when 
due,  and  notice  thereof  given  to  the  proper  patties.  In  July  1 803, 
the  bankrupt's  wife  caufed  infurances  to  the  amount  of  3400/. 
on  the  (hip  and  cargo  to  be  effefted  for  the  bankrupt  by 
Mr.  De  Beaume^  a  policy  broker  refiding  in  London^  and  who  de* 
livered  them  to  Mrs.  Wardell,  without  being  paid  the  premiums. 
Mrs.  Wardell  foon  afterwards  applied  to  the  defendants,  whofe 
debt  was  ftill  unpaid,  and  who  had  brought  ah  adion  againft 
the  drawer  of  the  bill,  abovementioned,  and  obtained  judgment 
by  confel&on  in  fuch  a£iion,  to  take  another  bill  for  payment  of 
the  amount  of  the  firft,  which  (he  indorfed  as  attorney  for  her 
bu(band,  and  to  (lay  execution,  until  fuch  fecond  bill  (hould 
become  due :  and  as  an  inducement  to  them:  to  do  fo,  offered 
to  depofit  the  policies  with  them  as  a  fecurity  for  the  payment  of 
fuch  fecond  bill.  This  the  defendants  agreed  to,  and  the  policies  * 
were  accordingly  depofited  with  them.  In  July  1803,  the  ihip 
and  cargo  were  captured  by  the  Fretich.  On  receiviiig  in* 
telligence  of  the  capture,  Mrs.  Wardell  applied  to  the  de* 
•fendants  to'  deliver  up  the  policies,  for  the  purpofe  of  receiving 
the  amount  of  the  fubfcription ;  but  they  re(uGng  to  do  this  with<«> 
out  fecurity  for  the  payment  of  their  debt,  (the  fecond  bill 
having  alfo  been  difhonoured,)  De  B^aumct  at  her  requeft,  ac* 
cepted  a  bill  of  exchange  at  one  month  for  23  oA  the  amount 
of  the  defendant's  debt}  and  the  policies  upon  this  werci  at  « 

(/)  7  Eat.  Rip.  164.  "^ 
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the  requeft  of  Mrs.  Wardell  delivered  up  to  him.  This  bill 
was  regularly  paidj  when  due  by  Mr*  De  Beaume^  who  had 
received  the  amount  of  the  policies  of  infurance  from  the  un* 
derwriters*  The  bankrupt  returned  to  England  in  February  1804 ; 
and  on  the  9th  of  March  following  a  commiflion  of  bankrupt 
was  iffiied  againft  him^  under  which  the  plaintiffs  were  chofen  af- 
lignees,  and  an  alignment  to  them  was  regularly  executed. 
J)e  Beaume  retained  from  the  plaintiffs  as  afligneess  out  of  the 
monies  he  had  coIIe£);ed  on  the  policiesi  the  amount  of  the  pay- 
ment he  had'  made  to  the  defendants.  Wardell  had  been  a 
bankrupt  twice  before,  once  in  the  year  1786,  and  again  in  17889 
and  had  obtained  his  certificate  under  each  of  thofe  commif- 
lions,  but  had  not  paid  a  dividend  of  1 5/  in  the  pound  under 
the  laft,  and  his  creditors  at  that  time  ftill  remained  nnfatisfied. 
The  queftion  for  the  opinion  of  the  court  was,  whether  the 
plaintifi^s  were  entitled  to  recover  ?  The  court  were  of  opinion 
chat  the  plaintiffs  weto  not  entitled  to  recover.  And  Lord 
JElknhoroughf  C.  J.  faid  " .  If  you  adopt  De  Beaume^  as  your 
agent  on  your  own  behalf,  you  muft  adopt  him  throughout,  and 
take  his.  agency  cum  onere.  Your  a£lion,  if  any,  muft  be  againft 
De  Beaume :  but  it  is  impoQible  you  can  follow  the  money  into 
the  hands  of  the  defendant,  to  whom  it  Ii^s  been  paid  by  your 
adopted  agen^  If  this  could  be  done,  by  the  fame  rule  you 
might  follow  it  ftill  further  through  other  hands.  But  if  the 
defendants  had  paid  it  over  to  another,  could  you  pretend  to 
have  the  fame  right  to  follow  it." 

Lanvrence^  J.  *<  The  faQs  are,  that  the  defendants  having  a  de- 
mand upon  the  bankrupt  upon  a  certain  bill,  his  wife  prevailed 
vpop  him  to  give  it  iip,  and  to  take  another  bill  for  the  amount,  and 
depofited  the  policies  of  infurance,  which  (he  had  procured  froo^ 
De  Beaume^  in  their  hands  as  a  fecurity.  When  flic  applied  to 
them  to  deliver  up  tlie  policies,  for  the  purpofe  of  obtaining  / 
payment  from  the  undcrVirriters,  they  refufcd  unlefs  upon  re- 
ceiving fecurity  for  the  payment  of  their  debt.  This  fecurity 
was  gii4n  by  De  Beaume^s  acceptance,  which  he  afterward  paid : 
the  money  therefore,  which  the  defendants  have  received,  and 
fpr  which  the  ailignees  of  the  bankrupt  have  brought  this  afliout 
was  the  money  of  D^  Beaume,  and  not  of  the  bankrupt  ^  and 
therefore  the  aflignecs  can  have^no  title  to  recover  it.'* 

J^e  B/ancp  J,  <<  Dc  Beaume  muft  have  paid  his  accentance  ti| 

the 
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the  defendants^  whether  he  had  ever  reeexved  the  amcNiiit  of  the  ' 

lofs  on  the  policies  from  the  underwriters  or  not.  The  pajment 
was- therefore  made  by  him  out  of  his  own  money/' 

So,  an  a£tion  for  mmiey  had  and  recehred  will  not  lie  at  the 
fuit  of  affignees  to  recover  the  value  of  India  ftock  re-transfiUCd 
by  a  trader  after  his  bankruptcy  to  a  perfon  who  impfted  him  ^^  /^£  ^^A^/ 
with  it  for  the  purpofe  of  voting,  {j)  For^it  is  a  tow  fpecics  of  ^  . 

property  arifen  within  a  few  years,  it  is  not  money ;  perhaps 
an  a£lion  might  be  framed  fo  as  to  come  at  the  juftice  of  the 
cafe,  but  an  adion  for  money  had  and  received  will  not  lie  ia 
this  cafe  where  no  money  was  received.  ^ 

If  the  aflignees  fue  upon  a  contra£l  made  by  a  bankrupt 
before  his  bankruptcy,  they  are  bound  by  all  the  conditions 
annexed  to  it. 

Thus,  in  the  cafe  of  Dobfin  and  another  affignees  of  Patrick 
1r.  Loekbarty  (g).  which  was  an  adion  of  ajfumpjit^  for  goods 
fold  and  delivered  by  the  bankrupt,  before  his  bankruptcy,  to 
the  defendant.  It  appeared  that  on  the  nth  OBober  1788,  the 
bankrupt  and  the  defendant  became  bound  to  5.  Nicholfon^  and 
two  other  perfons,  in  900/.  conditioned  to  pay  450/.  with  lawful 
intereft  on  demand ;  that  on  the  i6th  May  1789,  the  bankrupt^ 
one  Fofler^  and  the  defendant,  became  bound  to  J.  Wakefield  and 
two  other  perfon  in  1000/,  conditioned  to  pay  500/.  on  intercity 
en  the  ift  of  June  1789 ;  that  thofe  two  bonds  were  elecnted  by 
the  defendant  as  a  furety  for  the  bankrupt,  and  for  his  debt  only  | 
that  before  the  bankruptcy  oi  Patrick,  viz.  on  the  aid  of  May  I'jig, 
it  was  agreed  between  the  defendant  and  the  bankrupt,  that  ia 
order  to  indemnify  the  defendant  againft  thefe  two  bonds,  the 
latter  (hould  become  bound  to  the  former  In  1400/.  conditioned 
to  pay  700/.  w^th  intereft  on  the  13th  of  February  1790,  and  as 
a  further  imdemnity,  that  the  defendant  (hould  retain  and  keep 
fuch  money,  not  exceeding  the  money  to  be  fecured  by  the  laft 
bond,  as  fhould  at  any  time  be  due  from  G.  L.  and  the  de- 
fendant to  the  bankrupt  in  refpeft  of  any  dealings  between  thent 
in  trade,  until  the  two  firft  bonds  (houtd  be  fatisfied,  and  that 
the  defendant  (honld,  out  of  the  money  which  fliould  be  due 
from  G«  L.  and  himfelf  to  the  bankrupt,  retain  and  fet  off  fo 

(/}  Nightiagal  v.  Devi/me,    $  Bur.  25S9.  S^  aif9  Janes  v.  Brinley^ 
^Eq/ifief,u  U)  5  Tern  R^*  133- 

much 
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much  moneji  not  exceedmg  the  hft  bond^  as  he  flioold  at  any 
thne  pay  on  the  two  firft  bonds* 

The  court  held  that  the  ailignees  were  bound  bj  this  agree- 
menti  and  gave  judgment  for  the  defendant. 

Lord  Kenyon^  Ch«  J.  faid :  <<  This  is  an  a£):ion  for  goods  foM 
and  delivered  by  the  bankrupt  to  the  defendant ;  and  the  queftion 
xs>  whether  itie  plaintiffs^  who  are  the  aiEgnees  of  the  bankrupt, 
have  a  right,  under  all  the  circumftances  of  the  cafe,  to  cza^ 
payment  for  the  goods.  The  defendant  had  various  tranfad^ns 
w^  the  bankrupt^  among  others,  he  became  fecurity  for  him 
in  two  feveral  fums  of  money  \  and  at  the  time  of  becoming  fucfa 
fecurity  the  latter  engaged  that  the  defendant  (hould  not  be 
'called  upon  to  pay  for  the  goods  until  he  was  indemnified  againft 
ihofe  bonds.  That  agreement  having  been  proved,  I  fee  no  ob* 
jefiion  to  it  in  point  of  law  ;  I  think  it  is  a  good  defence  to  this 
aftion  under  the  general  iflue,  and  that  the  defendant  need  tiot 
have  pleaded  it  fpecially.  The  confequence  is,  that  the  plainti& 
have  brought  this  a£lion  to  enforce  payment  of  a  fum  of  money 
which  the  defendant  is  not  bound  either  in  law  or  confcience 
to  pay  under  thefe  circum^ancedi," 


5.  Of  an  Action  at  Lavf  by  AJftgnees  for  Money  or  Goodf 
qf  a  Bankrupt  attached  in  a  Foreign  Country  by  a 
Creditor  rejiding  in  England,  after  Notice  of  the 
A/Jignmenty  ^c. 

/  > 

If  a  creditor,  reGding  vcl  England^  with  full  knowledge  of  the 
bankruptcy  of  the  debtor,  attach  money  of  the  bankrupt's  abroad 
the  affignees  may  recover  it  back  by  aftion  of  affUm^u  for 
money  had  and  received. 

Thus,  in  cafe  of  Hunter  and  others  ailignees  of  Blancbari 
&•  Letvist  bankrupts,  v.  Potts,  (i)  which  wa,s  an  zGtion  of 
ajpimpjit  for  money  had  and  received,  to  which  the  defendant 
pleaded  the  general  ifltie.  On  the  trial  a  fpecial  verdiA  was 
found,  which,  after  fetting  forth  the  formal  parts,  (namely^  the 
trading,  the  petitioning  creditor's  debt,  the  bankruptcy,  the 
eommiflion  and  aflignment,)  ftated,  that  the  bankrupts  before  their 
bankruptcy  were  indebted  to  the  defendant  on  a  contraft  made 

(^}  4  Term  Ref.  lii.  t  H.  SI.  402.  5.  P. 
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Ih  EngUnd  ;  at  which  time^  and  alfo  at  the  time  of  the  ban1cruptqr» 
and  until  the  afligning  of  the  attachment  hereafter  mentioned^ 
all  the  parties  were  refident  in  England ;  that  after  the  iffuing 
of  the  commiflion  of  bankrupt  and  the  making  the  allignment, 
the  defendant,  knowing  thereof,  gave  orders  to  his  attorney,  in 
Ehode  IJland^  North  America^  to  attach  the  effe£ts  of  the  bank- 
rupts in  that  iflaad,  in  confequence  of  which  the  attorney  in 
May  1785,  attached  in  the  regular  way,  certain  monies  in  the 
hands  of  J,  and  W.  Rujfell^  which  were  due  from  them  to  the 
bankrupts  at  the  time  of  the  bankruptcy  ;  and  in  November  1785, 
obtained  in  the  Court  of  X^iommon  Pleas  in  Rhode  IJlaruh^^  regular 
judgment  againft  the  bankrupts  for  496/..  lis.  ga.  and  cofts; 
which  fum  he  afterwards  received,  and  remitted  ta«thc  de- 
fendant in  England^  who  cbims  to  hold  the  fame  to  his  own 
ufe.  The  Terdi&  alfo  ftated  that  the  proceedings  of  the  Court 
^n  Rhode  IJland  were  continued  by  imparlances  from  May  1785 
to  November  1786,  at  the  requeft  of  the  Ruffells^  in  order  that 
the  bankrupts  might  have  notice  of  fuch  proceeding'. 

Lord  Kenyon^  Ch.  J.   delivered  the  opinion  of  the    court  In 
favour  of  the  plaintiffs.     He  faid  :   **  In  the  argument  on  thb 
cafe  many  quotations  were  made  from  the  writers  on  the  civil 
law,  which  it  is  not  neceflary  to  confidcr  in  determining   this 
quedion.     Generally  fpeaking,  it  muft  be  admitted  that  perfonal 
property  muft  be  governed  by  the  laws  of  that  country  where 
the  owner  is  domiciled.     Neither  do  we  mean  to  break  through 
the  rule  that  the  courts  of  one  country  ought  to  pay  a  proper  de- 
ference to  the  decifions  of  the  courts  in  another^  having  pom- 
petez^t  jurifdidion,  where  the  fa£ts  on  which  the  decifion  was 
inade    were   fairly   difclofed  to   fuch  court.     But  the  general 
queftion^here  is  whether  the  aflignment,  which  was  executed  by 
the  commiiTioners  of  the  bankrupt  was  fufficient  to  veft  the 
bankrupt's  property  in  the  plantations  abroad,  in  the  afTignees 
under  the  commiflion  1  bccaufe  if  it  did  fo  veft  at  the  time  of 
the  affignment,  it  is  immaterial  to  conGder  in  this  cafe  how  far 
the  relation  under  the  bankrupt  laws  (hpuld  fake  efFedTin  Rhode 
Jjpandf  fince  the  aflignment  was  executed  anterior  to  the  time 
when  the  attachment  fu)t  was  the^e  commenced.    Therefore 
the  only  queftion  here  is,  whether  or  not  the  property  in  that 
ifland  pafled   by  the  aflignment,  in  the  fame  manner  as  if  the 
owner  ({he  bankrupt)  had  affigned  it  h{  his  voluntary  z£t.     And 
that  it  does  fo  pafs  cannot  be  doubtedj  unlefs  there  were  fum 

pofitive 
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pofitlve  law  of  that  country  to  prevent  it.  Every  perfon  haring 
property  in  a  foreign  country,  may  difpolc  of  it  in  diis:  though 
'indeed  if  there  be  a  law  in  that  country  direding  a  particular 
mode  of  conTcyance,  that  muft  be  adopted ;  but  in  this  cafe  no 
law  of  that  kind  is  itated,  and  we  cannot  coiyeftttie  that  it  was 
not  competent  to  the  banfarupt  htmfelf,  prior  to  the  bankruptcy, 
to  have  difpofcd  of  hia  property  as  he  pleafed.  Now  the  bank- 
rupt ftatutet  have  exprcfsly  enaficd  that  the  commiiSonera  may 
aflign  all  the  property  of  the  bankrupt  in  the  moft  eztcnfiTC 
words ;  and  therefoie  on  the  general  reafon  of  the  thing,  if  then; 
be  no  pofitire  decifion  to  the  contrary,  do  doubt  could  be 
entertained  but  that,  by  the  laws  of  this  country,  uncontradided 
by  the  laws  of  any  other  country  where  perfona)  property  may 
happen  to  be,  the  commtifioners  of  a  bankrupt  may  difpoie  of 
die  perfonal  property  of  a  bankrupt  refident  here,  though  fuch 
property  be  in  a  foreign  courtry,"-* Judgment  wu  accordingly 
pren  for  the  piaintifis*  ' 

So,  in  the  cafe  of  Sill  and  others  v.  Worfwicl^  (i}  it  was  de* 
termined,  that  if  after  an  a&  of  bankruptcy  committed,  but  be- 
fore an  affignment,  a  creditor  of  the  bankrupt  makes  an  affidavit 
of  debt  in  England^  by  virtue  of  which  he  attaches^  and  receivei, 
after  the  affignment,  money  due  to  the  bankrupt  in  the  Weft 
India  I  the  affignees  may  recover  it  back  in  an  a£lion  for  money 
had  and  received. 


SO.  In  what  Cafes  the  Affignees  afa  Bankrupt  are  liable 
to  an  Adm  of  ASum^fit  for  Rent^  and  ^ for  Money 
Had  and  Rewved^  iffc. 

Affignees  may  either  affirm  or  difaffirm  the  contrail   of  a 

bankrupt  (i)«  If  they  affirm  it,  they  muft  be  bound  by  the  tranf- 

zCtion  in  the  fame  manner  as  the  bankrupt  himfelf  would  have 

been.     But  if  they  difaffirm  the  contra£i  they  are  not  liable  to 
be  charged,  though  it  come  to  them  by  the  general  affignment : 

therefore  the  affignees  are  not  liable  to  be  charged  for  rent  of  pre« 

mifes  affigned  to  them,  unlefs  they  tale  pojfef^m  (/}• 

(f )  I  H  Bl  665.  (i)  Ter.  Lord Kef^tm^  4  Term  Rtp.  t\^•' 

(/)  BourOtton  v.  Dalton  qnd^iherh  Pcakc^t  Cos.  N.  P.  238. 

So; 
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So,  where  %  tenaat  from  yestf  to  year  of  a  houfe  at  a  yearly 
rjuit  lyecomes  a  bankrupt  in  the  middle  of  the  year,  aod  hit 
aifigfiees  enter  and  keep  pofieffion  for  the  remainder  of  the  year^ 
the  leflbt  cannot  maintain  an  a£iion  fjftr  ufe  and  occupation  againft 
the  afligneea  for  the  bankrupt's  occupation  as  well  as  their  own^ 
without  proving  their  fpecial  iaftance  and  reqoeft  for  the  bankrupt 
to  occupy  during  the  time  that  elapfed  before  the  bankruptcy. 

Thus,  in  the  cafe  oiNaiJh  r.  Tatfoch  and  others,  affignees  of 
Lidiard^  a  bankrupt,  (m)  which  was  an  a£lion  of  affum^  for  ujt 
and  occupatim*    Upon  the  trial  a  rerdid  pafled  for  the  plaintiff^ 
fubjeA  to  the  opinion  of  the  Court  of  G>mmon  Pleas,  on  the  mat- 
tjsT  of  law  arifing  upon  the  fads  found  by  the  jury,  confidered 
with  reference  to  the  decliaration  as  follows :  <'  It  was  ftated  in 
the  firft  count  of  the  decoration,  that  the  defendants  were  indebt- 
ed to   the  plaintiff,  in  feventy  pounds,  for  the  ufe  and  occupa- 
tion ^  of  certain  apartments  in  his  houfe,  before  that  time  ufed, 
occupied,  poffefled,  and  enjoyed,  als  well  by  one  Thomas  Lidiard^ 
whofe  term  and  eft%te  therein  the  defendants  afterwards  had,  as 
by  the  defendants,  at  their  fpecial  inftance  and  requeft,  for  one 
year  then  elapfed,  from  and  under  and  as  tenants  thereof  refpec- 
'  tively  to  the  plaintiff,  and  by  her  permiflion  $    and    being   fo 
indebted  they  promifsii]  to  pay.    Tlie  fecond  count  was  upon  a 
quantum  meruit^  in   confidcration  that  the  plaintiff  at  the  like  fpe- 
cial inftance  and  requeft  of  the  defendants  had  permitted    the 
faid  Thmnas  Ltdiard^  whofe   eftate,  term  and  intereft  the  defien* 
dants  had,  as  well  as  thd  defendants  themfelves  retpe^ively,  to 
hsTC,  ufe  and  occupy  the  fame  apartments,  and  that  Lidiard  an^ 
the  defendants  refpedively  had  accordingly  had,  ufed,  and  occtt* 
pied,  the  fame  for  a  year,  by  fuel)  permif&on  of  the  plaintiff.     The 
material  fa£%s  of  the  cafe  were  that  after  Lidiard  had  occupied 
thofe  apartments,  for  a  pertain  part  of  the  year,  under  an  agree* 
ment  to  pay  feventy  pounds  a  year  for  them,  he  became  a  bank- 
rupt, and  the  defendants,  who  were  his  affignees,  then  entered 
into  poffeffion  and  continued  in  the  occupation  of  them  for  the  reft 
of  the  year,  and  that  after  the  expiration  of  the  year.  Mr.  TatM 
one  of  the  defendants  wrote  the  following  note  to  Mr.  Ward  the 
folicitor  for  the  commiflion  of  bankrupt  2g9Antt  Xidiard  i  *'  Mr. 
H,  TailoeV^  refpeaful  compliments  to  Mr.  Ward^  the  bearer  is  a 

«  Mrs. 
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»  Mrs.  Naijb  a  widow  lady,  whom  Mr.  lASard.  rented  hU  houfe 
^  in  Jt^tin  Friars  of;  there  is  due  to  her  for  rent  fifty  ponnds^' 
<^  we  having  paid  her  twenty  pounds  fince  the  commiffion ;  there 
**  is  alfo  five  pouitds  fifteen  (hillings  and  fixpenCe  for  coals,  like* 
^  wife  for  our  ufe  fince  the  commilTion ;  now  I  with  you  to  give 
<^  an  order  upon  Mr.  Tathcl  £pr  the  above,  as  we  certainly  are 
'«•  bound  to  pay  her.   London,  ;toth  July,  1 792."    This  paper  was 
delivered  to  Mrs.  Nasjb,  the  plaintiff,  by  Tatkck,  to  be  delivered 
to  Ward^  and  it  was  delivered ;  but  fome  difpute  ariCng,  the  fifty 
"pounds  were  not  paid,  in  confequence  of  which  this  a&ion  waa. 
brought,  and  then  a  proportion  of  the  annual  rent  of  feventy 
pounds  for  that  part  of  th^  ye»r,  during  which  the  defendants  were 
in  the  occupation  of  the  premifes^  was  paid  into  court.    Upon 
this  ftate  of  fafis,  it  was  infifted  on  the  part  of  the  defendants, 
that  the  plaintiff  had  not  proved  her  cafe  ftfited  in  the  declaration. 
The  queftion  was  faved  for  the  opinion  of  the  Court,  after  it  had 
been  left  to  the  jury  to  fay  diftinfUy,  whether  the  agreement  was 
or  waSiPOt  to  pay  the  rent  annually,  which  they  found  in  the  affir- 
mative \  and  whether  the  feventy  pounds  mentioned  in  the  note 
of  the  20th  July  1792,  was  the  year's  rent,  or  was  a  fum  which 
the  defendants  had  agreed  to  pay  for  their  own  occupation  \  as  to 
which  the  jury  found,  that  it  was  the  rent  for  the  whole  year^ 
including  the  time  of  Lidiard's  occupation." 
•--The  Court  determined  that  the  evidence  on  the  part  of  the 
plaintiff  was  not  fufficient  to  maintain  the  action. 
.  Lord  Ch.  J.  Eyre  faid :  "  It  is  ftated  in  both  the  counts  of  the 
declaration,  that  plaintiff's  demand  is  founded  upon  a  ufe  and  oc« 
cupation  by  Lidiard  for  a  part  of  the  year,  and  by  the  defendants 
for  the  refidue  of  the  year,  both  occupations  being  had  by  the  per- 
milEon  of  the  plaintiff,  at  thifpecial  infiance  and  requeft  of  the  de* 
findanfs*    Thefe  latter  words,  often  mere  words  of  form^  are  here 
words  of  fubftance  and  operative,  connefiing  the  occupation  of  the 
defendants  for  which  they  were  bound  to  make  a  fatisfadion,  with 
the  occupation  of  Lidiard  a  ftranger,  for  whofe  occupation,  primA 
font  at  Jeaft,  the  defendants  were  not  bound  to  make  a  fati&fac« 
tton*    In  point  of  fa£l  it  was  not  at  the  requeft  of  the  defendants - 
that  Lidiard  was  permitted  to  occupy;  the  defendants  had  no 
relation  to  Lidiard,  hut  as  his  aifignbes ;  and  that  r^ation  did  not 
commence  till  the  clofeof  his  occupation;  that  relation  therefore 
alone  could  not  have  the  cffirdt.of  makii^  them  perfonally  liable 

to 
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to  anfwer  for  his  occupation  before  his  bankruptcy.    The  vnx^ 
sient  that  he  had  been  permitted  to  occupy  at  the  requeft  of  the  do- 
fendantSi  is  therefore  fubftance,  and  not  mere  form,  and  a  failure 
.  in  (he  proof  of  it  is  fataL    The  framer  of  this  declaration  feems 
to  have  been  aware  of  thitf  difficulty*  and  to  hate  endeavoured  to 
obviate  it  by  throwing  into  the  declaration  the  words  *<  whofeterm 
and  edate  therein**  in  tiie  firft  countj  and  the  words  <<  whoTe  eftate 
term  and  intereft''  in  the  fecond,  the  defendants  had.    This  very 
loofe  and  general  averment  feems  to  have  been  calculated  to  faci- 
litate the  pafiage  of  the  other  averment  <<  (fiht  defendanfs  reqmfi* 
through  the  caufe  at  mj%  prius^  and  if  it  had  pafied  fmootfaly  there, 
would  probably  have  been  the  averment  which  would  have  beenre^ 
lied  upon  after  a  verdi^l,  and  this  laft  would  have  been  difcarded. 
Loofe>  informal  and  indiftin£fc  as  it  is,  it  might  ferve  to  introduce 
at  the  trial,  that  Liiiard  was  a  tenant  for  a  year  at  a  rent  of  fe- 
venty  pounds,  payable  at  the  end  of  the  year,  and  that  the  af* 
fignees  having  entered  into  pofleffion  as  aifignees,  entered  under 
that  demife,  and  became  aifignees  of  the  leafe,  and  bound  to  pay 
the  rent  which  became  due  after  the  affignment.    It  miglit  then  be 
ixrith  great  colour  urged,  that  rent  due  b  recoverable  in  an  a£lioit 
for  ufe  and  occupation,  and  if  the  rent  is  really  due,  the  manner 
of  ftating  the  ufe  and  occupation  feems  to  have  more  form  than 
fubftance  in  it.     I  was  for  a  time  inclined  fo  to  confider  the  cafe, 
.  but  upon  further  confideration  of  the  nature  of  the  action  on  the 
cafe  for  ufe  and  occupation,  and  of  the  fcope  and  purview  of  the 
ftatute  1 1  Geo.  2*  c.  19.  we  are  of  opinion,  that  the  circumftances 
under  which  the  defendants  fucceeded  to  the  occupation  of  the  pre- 
mifes,  will  not  prove  or  difpenfe  with  the  proof,  that  LidiartTs  OC" 
cupation,  was  at  the  requeft  of  the  defendants.    The  a£lion  for 
life   and  occupation,  is  in  its  own  nature  Collateral  to  the  ac« 
tlon  on  a  contra£t  for  rent  upon  a  demife,  and  it  was  fo  hoMen  in 
the  cafe  of  Johnfon  v.  May^  3  Lev.   150  :  if  the  defendant  did  in 
fa£l  ufe  and  occupy  by  the  permiflibn  of  the  plaintHF,  and  had  ex- 
prefsly  promifed  to  pay,  though  the  plaintiff  had  no  title,  or  per* 
haps  an  equitable  title  only,  the  action  lay.. 

Under  the  ftatute  a  landlord,  who  has  rent  owing  to  him,  is 
allowed  to  recover,  not  the  rent,  but  an  equivalent  for  the  rent, 
a  reafonable  fatisfa^iion  for  the  ufe  and  occupation  of  die  premi- 
.fes,  which  have  been  holden  and-enjoyed  under  the  demife,  by 
,the  a£lion  for  the  ufe  and  occupation ;  and  it  ts  provided  <hi 
his  behalf,  that'  if  the  demife  be  produced  againft  him,  it  (hould 
not  defeat  his  a£^ion|  as  it  would  have  done  before  the  ftatute,  lAit 
.  t  th% 


49^  Of  Banirttpis  nnd  ihcir  AJ/ignees.      .[[Part  IT. 

the  fixed  rent  fliall  only  be  iifed  as  a  medium,  by  which  the  un- 
certain damages  to  be  recovered  in  this  form  of  aClion  flial  be  li- 
quidated. What  is  given  by  this  ilatute  i  A  reafonable  latisfac- 
Cion  for  the  ufe  and  occupation  is  the  thing  intended  to  be  given) 
the  form  of  adiion  marked  out  (being  enlarged  by  a  neceflary  cooh 
ftruflton,  fo  as  to  be  allowed  to  be  maintained  without  an  ex- 
'f  refs  promife)  is  the  proper  form  in  which  fuch  reafonable  fatis- 
fa£lion  is  to  be  recovered  ;  but  the  reafonable  fatiefadion,  which 
in  its  own  nature, mnft  apply  to  fomething  fpecific,  by  which  it 
can  be  eftiniated,  being  here  given  for  ufe  and  occupation,  and  for 
nothing  elfe,  it  is  a  remedy,  which  in  its  own  natiure  is  not  co» 
.extenfive  with  a  contrafl;  for  rent,  nor  docs  it  feem  to  have  been 
within  the  fcope  and  purview  of  the  z€t  to  make  this  ren^edy  co- 
cxtenfive  with  all  the  remedies  for  the  recovery  of  rent,  claimed  to 
be  due  by  the  mere  force  of  the  contraQ:  for  rent.  Hie  ftatute 
meant  to  provide  an  eafy  remedy  in  the  fimple  eafe  of  aduaLoc- 
cupation^  leaving  other  more  complicated  cafes  to  their  ordinary 
remedy*  In  the  cafe  now  under  confideration,  the  plaintiff  muft 
be  left  to  fiich  other  remedy  as  (he  may  be  advifed  to  purfne :  (he 
cannot  recover  In  an  a£lion  for  i^Te  and  occupation  without  proof 
of  the  ufe  and  occupation  alledged  ;  and  if  (he  can  recover  at  all 
in  this  form  of  aQion,  againft  one  man  for  ufe  and  occupation  by 
another,  (as  to  which  we  give  no  opinion)  it  muft  be  upon  the 
ground  of  that  occupation  having  been  perbitted  at  his  requeft, 
and  that  requeft  muft  be  proved.  The  confequence  is  that  a  aon- 
f ttit  muft  be  entered,  and  the  po/lea  delivered  to  the  defendants." 

If  aflxgnees  receive  money  arifing  from  property  delivered  to 
•the  bankrupt  for  a  particular  purpofe,  and  which  was  in  his  pot 
fellion  at  the  time  of  his  bankruptcy,  fuch  money  may  be  recovered 
from  them  in  an  a£lion  of  aJfumpftU 

Thus^  in  the  cafe  of  Zcbtt  and  others,  v.  Surman  and  others  i£- 
lignees  of  Richard  Scott  a  bankrupt  (/i)  which  was  an  action  of  of' 
fumffit  lot  money  had  and  received.  The  plaintiffs  being  part* 
.ners  beyond  fea  configned  a  quantity  of  tar  to  RUbard  Scatty  the 
Jbankrupt^  brother  of  the  plaintiff'  5^^/,  as  their  fador.  There 
Jiad  been  mutual  dealings  between  the  two  brothers,  which,  were 
then  unfettled.  The  Qiip  and  goods  arrived  in  the  Thames  from 
CarclifMy22d  March  l^29•  Their  fa£lor  received  the  bill  of  ladings 

(n)  miUf  Rep.  400.  See  alfo  Zinck  v.  Walker^  iBLR^.i  i  j^.  S.  P* 

7  »* 


Chap.  X.3         Of  Bankrupts  and  ihelr  AJ/ignees.        -497 

"and  following,  to  Corfulitu ^nd  y^remiah  Owen ;  and  it  was  agreed 
th;it  the  tar  fiiQuld  be  paid  for  in  promiifory  notes  payable  four 
months  after  the  delivery  of  the  goods,  and  that  a  debt  of  31/. 
due  from  the  fa£lor  to  the  vendees  on  his  own  account  Ihould  be 
deducted.  i(l  ^pril  1740,  the  vendees  gave  the  faOor  in  part  two 
promifibry  notes,  one  for  66/.  1 3/.  4^.,  the  other  for  i  oa/  6s.  ZJ. 
which  with  the  31/.  made  up  200/.  On  the  3d  April  1740,  the 
fa£lor  committed  an  a£l  of  bankruptcy,  and  a  commiflion  iiTued 
on  the  5th  on  the  petition  of  one  of  the  defendants.  The  bank* 
Tupt  delivered  up  the  two  notes  to  them  as  aflignees,  and  they 
afterwards  received  the  money.  They  had  likewife  confirmed 
the  fale,  and  fettled  the  account  with  the  vendees,  and  re- 
ceived the  balance,  being  378/.    14^.     They   alfo  received    the 

bounty  money  allowed  by  zQl  of  parliament  to  the  importers^ 
being  299/.  8/* 

The  defendants  infifted  that,  as  affighees,  they  were  entitled  to 
all  the  money  which  they  had  received,  and  that  the  plaintiiPs 
ihould  come  in  as  ciceditors  under  the  commiflion. 

The  court,  however,  were  of  opinion  that  the  plaintiffs  were 
entitled  to  recover  the  fumof  327/.  loj.  dcdudiing  the  31/.  for 
which  the  plaintiff's  could  only  come  in  as  creditors 

Lord  Ch.  J.  failles  in  delivering  the  opinion  of  the  courts 
faid :  <*  We  are  all  agreed  that  if  the  money  for  which  the  tar  had 
been  fold  had  been  all  paid  to  the  bankrupt  before  his  bankruptcy^ 
and  had  not  been  laid  out  again  by  him  in  any  fpecific  thing  to 
diftinguifli  it  from  the  reft  of  his  eftate,  in  that  cafe  the  plaintiff's 
could  not  have  recovered  any  thing  in  this  aflion,  but  muft  have 
come  in  as  creditors  under  the  commiflioners,  as  is  laid  down  in 
ibe  cz{e  of  Whitcomh,  y,  Jacob,  i  Sa/k.  161,  and  in  many  other 
cafes.  But  the  reafon  of  this  is  fo  very  plain  that  I  need  not  cite 
any  othcr^  becaufe  money  has  no  ear-mark  and  therefore  cannot  be 

followed. 

We  are  likewlfe  all  agreed  that  if  th*  goods  had  remained  in 
fpecie  unfold  in  the  bankrupt's  hands  at  the  time  of  the  bankruptcy, 
the  plaintiffs  might  have  recovered  them  in  an  action  of  trover, 
and  thai  they  could  not  be  applied  to  pay  the  bankrupt's  debts*  ac« 
cording  to  the  cafe  of  VApojire  v.  Le  Plaljlriiry  cited  in  i  P. 
Wms.  318,  adjudged  in  B.  R.  M.  1708.  The  cafe  indeed  of  Wife» 
man  v.  Fandeput^  2  Vcnu  203.  feems  to  imply  the  contrary :  but 
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it  does  not  appear  by  that  cafe  whether  the  goods  were  configned 
to  thf  bankrupt,  as  the  buyer,  or  only  as  a  fa£ior ;  and  befides  the 
cafe  of  L'Apoflre  and  Le  Plaifirier^  which  is  Jong  fince,  has  deter- 
mined the  contrail.  But  the  prefent  cafe  i$  a  middle  cafe  be- 
tween thefe  two  which  I  have  mentioned,  but  I  think  may  be  de- 
termined on  the  fame  reafons.  For  wbj  are  goods  conGdered  ftitl 
as  the  owners  ?  becaufe  they  remain  in  fpecie,  and  fo  may  be  dis- 
tinguished from  the  reft  of  the  bankrupt's  eftate.  But  as  money- 
has  no  ear-mark,  it  cannot  be  diftinguifhed.  Otherwife  to  be  fure, 
in  reafon,  the  thing  produced  ought  to  follow  the  nature  of  the 
thing  out  of  which  it  is  produced,  if  it  can  be  difttnguilhed ;  and 
fo  lon^  as  it  remains  a  debt,  it  is  equally  diftinguxfhable  ;  or  if  it 
be  laid  out  in  a  particular  thing,  as  the  cafe  in  Salheli  is.  And 
'the  notes  arc  within  the  fame  reafon.  .And  we  do  not  only  fomid 
ourfelves  on  the  reafon  of  the  thing  but  on  feveral  cafes  which 
have  been  adjudged. 

The  general  rule  is,  that  if  a  man  receive  money  which  ought 
to  be  paid  to  another  or  to  apply  to  a  partfcnlar  purpofe  to  which 
he  does  not  apply  it,  this  action  will  lie  as  for  money  had  and  re- 
ceived, )Scc.  So  held  in  Oiven  86,  that  if  money  be  delivered  by  A 
to  one  to  buy  a  horfe  or  any  other  thing,  if  he  do  not  lay  out  the 
'  money  accordingly,  an  aflion  of  debt  will  lie  or  an  a3ion  on  the 
gafeioT  fo  much  money  had  and  received  to  A^s  ufc.  So  in  i  Salk.  9^ 
Coulter  v.  Cornwall y  if  a  man  receive  money  for  a  fpecial  purpofe 
and  negleft  or  refufe  to  apply  it  to  the  ufes  for  which  he  received 
it,  an  a£lion  on  the  cafe  will  lie  as  for  money  had  and  received* 
And  though  a  bill  in  equity  may  be  proper  in  feveral  of  thefe  cafesj 
yet  an  a£tion  at  law  will  Ke  likewife  ;  as  if  I  pay  money  to  another 
to  lay  out  in  the  purchafe  of  a  particular  eft  ate  or -any  other  thing, 
I  may  either  bring  a  bill  againft  him^confidering  hrm  as  a  truftec^ 
and  praying  that  he  may  lay  out  the  nM>ney  in  that  fpeciiic  thing, 
or  I  may  bring  an  adion  againft  him  as  for  fo  much  money  had 
'  and  received  for  my  ufe.  Courts  of  equity  always  retain  fuch  bills 
when  they  are  brought  under  a  notion  of  ji  truft,  and  therefore  in 
this  very  cafe,  have  often  given  relief  where  the  party  might  haye 
bad  his  remedy  at  l^w,  if  he  had  thought  proper  to  proceed  that 
way. 

To  apply  thiis  general  rule  to  the  prefent  caft.  The  afiigneefr 
having  received  this  money  which  belongs  to  the  plaintiffs,  and 
ought  not  to  be  applied  to  pay  the  bankrupt's  debts,  they  ought  to 
have  paid  it  to  the  plaintiS^  and  not  having  done  foj  this  afiibn 

wilk 
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vill  lie  againd  them  for  To  much  money  had  and  received  to  the 
life  of  the  plaintifTs.     But  I  need  not  relj  on  the  general  lule  onlf, 
for  this  Ycry  point  now  in  queftion  has  been  twice  folemnly  deter- 
mined.    Firft  in  the  cafe  of  Gurrat  v.  CuUumj  T.  9  Atwe^  B.  R. 
Bui.  N.  P.  42,  which  was  thus.     The  plaintiff  being  in  Ireland^ 
employed  BurtweH  and  Ma/on  as  his  fad^ors  in  Lbrtdon  to  fell  goods 
for  him,  which  he  had  fent  to  them.     They  fell  a  parcel  to  J.  S. 
for  20/.  the  plaintiff  not  knowing  to  whom  they  were  fold,  nor 
J.  S.  whofe  goods  they  were  j  but  they  were  delivered  to  him  as 
the  goods  of  B  and  M  by  a  bill  of  parcels,  and  charged  to  their 
account  in  their  books  mutually.     B  and  M  before  payment  be- 
came bankrupts,  and  their  debts  are  afligned  by  the  commifEoners 
to  the  defendant,  who  afterwards  receives  the  20/.  of  J.  S.     The 
plaintiff  brought  an  a£kion  for  mwey  had  and  received  to  his  ufe  ; 
and  this  matter  being  referred  by  Holt  for  the  opinion  of  the  King^s 
Bench f  judgment  was  given  on  argument  for  the  plaintiff.     After* 
wards  at  Guildhall  before  Lord  Chief  Juftice  Parker,  this  cafe 
was  cited  and  allowed  to  be  law,  becaufe  though  it  was  agreed  that 
payment  by  J.  S.  to  Burlwell  knd  Mafin^  with  whom  the  contract 
was  made,  would  be  a  difcharge  to  J.  S.  againft  the  principal,  yet 
the  debt  was  not  in  law  due  to  them,  but  to  theperfon  whofe  goods 
they  were ;  and  therefore  it  was  not  afligned  to  the  defendant  by  a 
general  affignment  of  their  debts,  but  remained  due  to  the  pUintlff 
ks  before  ;  and  being  paid  to  the  defendant,  who  had  no  right  to 
have  it,  it  muft  be  confidered  in  law,  as  paid  for  the  ufe  of  him  to 
whom  it  was  due,  and  fo  an  adion  will  lie  as  for  mone^  had  and 
received  to  his  ufe." 

So  in  the  cafe  of  To*jie  v.  Hollingworth  and  others  njfignees  of  Da^ 
niely  («)  which  was  an  aftion  of  trover ^  for  three  bills  of  exchange^ 
and  a  certain  quantity  of  guineas.  A  fpecial  verdi£l  was  founds 
ftating,  That  two  ycdrs  before  the  bankruptcy  of  Daniel^  it  was 
agreed  between  the  plaintiff,  a  merchant  refiding  at  Manchefer^ 
and  Daniel  then  of  London^  a  goldfmith,  that  the  latter  Ihouid  pur-» 
chafe  of  the  former  all  the  light  gold  coin  of  this  realm,  which  thq 
plaintiff  (hould  fend  from  MancheJUr  to  Daniel  in  London^  U  Sk 
certain  flated  price  to  be  paid  by  Daniel^  to  wit,  at  the  rate  of 
70S,  I  id.  for  each  guinea ;  and  that  the  plaintiff  iliouM  from  time 
to  time  draw  bills  of  exchange  upon  Daniel^  for  the  money  due  to 
the  plaintiff  upon  fuch  fale  of  the  light  gold,  which  bills  Iboulc) 

(«)  5  Term  Rep,  215.  2  H.  Bl.  501.  J.  C.  in  erjor. 

£  k  a  ^f 


500  Of  Bankrupts  and  their  Jftgnees.         [Part  IL 

be  made  payable  at  the  end  of  two  months  from  the  refpectire 
dates  thereof ;  and  that  Daniel  would  alfo  fro  n  time  to  time  ac*^ 
cept  other  bills  of  exchange,  drawn  by  the  plaintiflF  for  his  own 
convenience  ^  but  in  fuch  cafe  the  plaintiff  (honld  remit  value  te- 
Daniel  to  the  amount  of  fuch  acceptances,  to  anfwcr  together  with 
the  light  gold  for  the  di&rent  biUs  fo  drawn  on  Damcl\  by  reafoa 
of  which  agreement  an  account  fabiifted  between  them»  upoflfc 
which,  at  the  time  of  the  bankruptcy  of  Daniel  herein  after  men- 
tioned, Danid  was  under  acceptances  for  the  plaintiff,  in  the  courfe 
of  their  dealings  under  the  contrail,  to  the  amount  of  873/.  7/.  6d* 
which  fum  exceeded  the  value  of  all  the  gold  and  bills  remitted  bjr 
the  plaintiff  to  Daniel^  including  the  gold  and  bills  in  the  dcclara* 
tion  mentioned.  Independently  and  exclufively  of  the  (aid  accept* 
^nces  upon  the  balance  of  the  faid  account^  Daniel  at  the  time  of 
his  bankruptcy  was  indebted  to  the  plaintiff  in, 5  31/.  7/.  71/.;  and 
none  of  the  bills  fo  accepted  by  Daniel  for  the  plaintiff^  at  the  time 
of  the  fending  of  the  money  and  three  bills  of  exchange  hereafter 
mentioned,  were  due  or  payable.  Th^  plaintiff  beiag  poffeffed  of 
the  three  bill^  of  exchange  in  the  declaration  mentioned,  (the  fame 
being  then  unpaid,  and  of  the  value.  Sec.  therein  mentioned)  axrd 
alfo  of  the  213  light  guineas,  and  19  light  half  guineas,  a$  of  bis 
own  bills  of  exchange  and  monies,  itf  pucfuance  of  the  fiiid  agree« 
ment  fo  made  with  Daniel^  and  in  order  to  enable  him  to  pay  the 
faid  bills  fo  accepted  by  him  for  the  plaintiff,  wbeo  they  (houid  be*^ 
come  dae,  fand  being  then  wholly  ignorant  of  Daniel^s  being  a 
bankrupt  as  hereafter  is  mentioned)  late  of  the  evening  of  the  19th 
of  July  1 791  fent  by  the  ma'il-  coach  at  Manchejler^  which  goes  from 
thence  to  London j  the  faid  bills  and  money,  in  tlie  faid  declaratioi^ 
mentioned,  in  a  box  dired^ed  for  Daiiitlyzr^  paid  the  carriage  there- 
of; which  bills  fet  outfrom  Manchejler  for  London  early  in  the  morii>- 
jng  of  the  20th  of  Julyy  and  the  morii€lB  were  then  and  there  partly 
cut,  and  panly  uncut,  and  the  plaintiff  of  the  fame  day,  by  the 
fame  mail,  alio  fent  a  letter  addrefled  to  Daniel^  in  which  he  ad* 
^ifed  Daniel  that  he  had  fent  to  him  the  money  and  bills  men* 
tioned  in  the  declaration,  and  tranfmitted  to  him  an  account  of 
fome  light  gold  and  bills  whion  he  had  fent  on  a  former  day,  and 
alfo  an  account  of  the  bills  drawn  by  the  plaintiff  on  Daniel  (in 
number  fix)  fince  his  laft  letter,  a  few  days  before.  None  of  the 
drafts  fo  advifedto  be  drawn  upon  Danielhy  this  letter  wereevet 
accepted  by  him.  T^e  letter  and  box  containing  the  three  bills  of 
exchange  and  monies,  afterward  on  the  2ifl;  of  Jt^ly,  were  deli- 
vered 
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vered  to  one  J^fiph  Heathcote  (the  mef&ngcr  under  tlic  commif- 
fion)  at  DaniiPs  houfe  in  JLondon^  the  tneflenger  having  been  in 
|>oSrcflion  from  the  ijth-of  J^w/y  oCthe  houfe  a«d  of  the  goods  and 
effe£l$  oi  Daniel^  and  the  meflTcrnger.paid  the  porterage  for  the  fame. 
The  verdifl  then  'ftated  that  Daniel  had  committed  an  a£t  of  • 
bankruptcy  on  the  6th  of  y>//yT7J?i,  by  abfconding^  that  the  com- 
i»i£Bon  iffued  on  the  i^^th  of  JulyyOn  which  day  at  3  o'clock  in  the 
afternoon, i?/iffir/ was  declared  a  bankrupt;  tliat  orv  the  30th  of  July 
the  aifi^nment  was  made  to  the  defendants,  after  which  4he  mcf- 
fenger  delivered  the  bills  and  guineas  to  the  defendants,  who  at 
the  time  within  mentio'veii,  as  fuch  afignees,  &c.,  refufed  to  de« 
liver  the  fame  upon  demand  to  the  plaintiiF,  and  converted, 
He.  That  after  the  commiffion  iffued,  and  before  any  of  the  bills 
drawn  by  the  plaintiff  and  accepted  by  Daniel  were  paid  by  Dnwel 
CT  by  the  defendants^  or  prefented  to  them  for  payment,  and  before 
the  conversion  above  ilated,  the  plaintiff  {)aid  the  amount  of  them 
the  feveral  holders  ;  and  that  Daniel*%  eftate  was  thereby  wholly 
-exonerated  therefrom.  And  that  the  plaintlflF  was  wholly  igno« 
cant  of  DaniePs  bankruptcy  until  after  the  delivery  of  the  bills  and 
money  to  the  defendants. 

The  Court  of  Ki/ig^s  Bench  gave  judgment  for  the  plaintiff:  but 
Mr.  Jufticc  Buller  diffcnted  from  this  judgment.  A  writ  of  er- 
ror  was  afterwards  brought  into  the  Exchequer  Chamber^  where, 
after  two  arguments  atNhe  bar,  the  judgment  of  tiie  court  ofKing^s 
Bench  was  affirmed,  'and  Lord  Ch.  J.  EyrCy  in  pronouncing  the 
judgmentof  the  Exchequer  Chambc^f;iijjJ^o):  "  We  are  all  of  opirjion 
that  this  judgment  ought  to  176^  Affirmed.  I  (hall  (late  very  fliorcly 
the  reafons  whxh  have  induced  me  to  concur  in  that  opinion. 
The  right  of  the  parties  to  the'  light  gold  and  bills,  which  are  the 
fubje£l  of  this  a£l ion,  appears  to  me  to  depend  principal!.'  upon 
the  true  conftruilion  of  the  original  agreement  bet  wet  n  lloke  and 
Daniel^  made  two  years  and  upwards  before  the  bankruptcy.  Th«t 
agreement  con  filled  of  two  parts ;  one  being  a  contrad  for  a  bar- 
gain and  fale  of  light  gold  by  Tooke  to  Daniel  at  a  given  piice,  to 
be  paid  for  by  bills  of  exchange,  payable  at  two  motuh^,  a  iimple 
and  unembarraffed  tranfa£lion  ;  the  other  being  a  contiad,  the 
effe£l  of  which  was  that  i>^7«/>/^{hould  become  Tooke  ^:^  baisLtr,  thafr 
IjlC  fhould  accept  his  bills,  Tooke  remitting  value  to  th::  aiuou2it  of 
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fuch  acceptances,  in  bills  and  in  light  gold.  That  is  plainly  the  cf- 
feft  of  the  latter  part  of  the  agreement.  They  might  have  dealt 
as  mere  merchants,  the  one  felling  and  the  other  buying  this  arti- , 
cle  of  light  g6ld,  and  paying  for  it  according  to  agreement.  And 
had  this  been  a  cafe  of  that  kind,  the  tranf^dlion  would  have  had 
one  complexion,  and  the  argument  upon  it,  I  think,  would  hate 
taken  one  courfe.  But  as  they  might  a£fc  in  that  manner,  fo  they 
might  upon  the  latter  branch  of  the  agreement  z6t  as  principal  and 
fa£lor,  or  principal  and  banker,  and  not  as  mere  merchants;  and 
the  idea  of  bargain  and  fale  would  enter  no  farther  into  their  tranfac- 
lions  upon  that  branch  of  the  agreement  than  merely  as  it  went  to 
fix  the  price  at  which  the  light  gold,  which  ifaould  be  remitted  from 
time  to  time,  fliould  be  carried  to  the  account  oiTooke  as  caih,  and 
be  jipplied  by  Daniel^  as  Tookes  agent,  in  payment  of  the  accept- 
ances which  he  had  made  on  the  credit  of  Tookf,  There  would 
certainly  be  this  mixture  of  bargain  and  fale  in  any  tranfa£tions 
which  Oiould  take  place  even  under  the  latter  branch  of  the  agree* 
ment,  which  in  other  refpeds  would  be  the  traufa£lion  of  princi- 
pal and  fa£Vor,  or  pricipal  and  banker.  But  though  there  be 
this  mixture,  yet  I  think  the  cafe  of  the  light  gold  cannot,  in  re- 
ipcd.  of  that  circumftance,  be  feparated  from  the  cafe  of  the  bills* 
If  Daniel  was  to  be  confidered  as  a  fador  or  banker  only  with  re- 
fpcA  to  the  bills,  which  (hould  be  remitted,  he  ought  to  be  con* 
(Tdered  as  banker  or  fa£^or  only,  as  to  the  light  gold,  with  an 
agreement  on  his  part  to  apply  that  light  gold  in  payment  of  his 
acceptances,  at  the  rate  fixed  in  the  former  part  of  the  agreement. 
In  a  word,  the  bargain  and  fale  of  the  light  gold,  when  confidered 
under  the  fecond  branch  of  the  agrecpient,  as  a  remittance  to  pay 
the  acceptances,  is  but  an  incident  in  the  buGnefs  of  the  principal 
charaQer  of  faftor  or  banker.  Now  if  it  can  be  eRablifhed, 
that  Tooke  and  Daniel  aftcd  in  the  chaira£lers  of  principal  and 
faflor,  their  refpeflive  rights  of  property  are  very  eafily  afccr- 
tained  ;  the  general  right  of  property  would  be  in  Tooke,  the  fpecial 
right  of  property  in  Daniely  to  enable  him  to  execute  the  commif- 
fion  with  which  Tcoke  had  intruded  him  ;  and  he  would  alfo  have 
a  lien  as  again  ft  the  general  property  of  his  principal,  for  the  ba- 
lance of  his  account.  In  this  way  of  confidering  the  cafe,  we  may 
lay  all  this  (lory  of  the  bankruptcy  intirely  out  of  the  queftion. 
For  fuppofc  Diz/;;V/ had  remained  folvent,  Toohe  might,  at  any  time^ 
have  paid  him  his  balance  including  any  acceptances  he  might  be 
.  under,  and  have  withdrawn  his  efxc^fts  out  of  Damer$  hands  j  and 
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there  could  haye  been  no  room  for  a  queflion  between  them  but 
ineret]r  as  to  the  profit  upon  the  light  gold  efii mated  at  the  price 
in  the  agreement.  Now  I  think  that  would  depend  on  the  quef- 
Cionj  whether  the  light  gold  was  fold  under  the  firft  part  of  the 
agreement,  or  whether  it  was  to  be  confidered  as  a  mere  article  0/ 
remittance  under  the  latter  part ;  and  according  to  my  view  of 
the  caHsf  I  think  that  queftion  would  be  decided  againft  Daniel. 
The  affignees  {landing  in  the  place  of  Daniel  certainly  can  be  in 
no  better  condition  than  Damei  himfelf*  The  ground  I  have 
taken  is  very  diftindlly  marked,  .and  very  well  inforccd  in  the  ar- 
gument of  one  of  the  Judges  of  the  Court  of  Kings  Bench  (^). 
He  concludes  fomewhat  differently  from  me,  but  the  ground 
work  is  there.  In  my  opinion  it  may  be  fuftained,  it  fteers 
clear  of  ail  difficulties,  and  it  reaches  the  fubftantial  juflice  of 
the  cafe, .  bccaufc  it  meets  the  only  argument  of  confidei^ible 
weight  that  ftruck  my  inind>  namely,  the  pcflibility  that  the 
bankrupt  might  have  been  the  creditor,  and  the  injustice  which 
wouM  have  been  done  to  his  eftate,  if  thefe  efFc£^s  could  on  ac- 
count of  the  bankruptcy  have  been  withdrawn  from  the  mafs  of 
his  eftate*  Now  as  the  prihciple  upon  which  my  opinion  pro- 
ceeds is,  that  the  bankrupt  would  have  had  a  lien  upon  thoie  ef- 
fefts  for  every  thing  for  which  his  eftate  was  creditor,  that  diffi- 
culty is  removed.  Upon  this  ground  I  concur  in  thinking  that 
'the  judgment  in  this  cafe  ought  to  be  afHrmed,  and  it  is  the 
unanimous  opinion  of  the  courts  that  the  judgment  be  affirmed.'* 

So,  in  the  cafe  of  Parke  v.  Eitafon  and  others,  afli^nees  of  per^ 
fent  and  Bodecier,  Bankrupts  (q)^  which  was  an  aft  ion  oi  ajfump^ 
Jit  for  money  had  and  received  by  the  defendants  to  the  plaintiiT's 
ufe.  Upon  the  trial  a  verdift  was  found  for  the  plaintiff  for 
47x0/.  loj.  6J.  fubjecl  to  the  opinion  of  the  court  on  the  follow- 
ing cafe:  on  the  17th  ol  Augujl  1799,  M.  CuUen^  as  agent  for 
the  plaintiff,  wrote  a  letter  to  the  bankrupts,  who  were  then 
merchants  in  London^  inclofing  feveral  bills  of  exchange,  indorfcd 
in  blank  by  the  plaintiff,  amounting  to  4837/.  lox.  i  \^d,  as  fol- 
lows :  **  A  friend  of  mine  wifhes  to  place  the  within  inclofed 
bills,  amounting  to  4837/.  10/.  11  i,  in  your  hands,  to  be  allow- 
ed permifFion  to  draw  without  renewals  at  two  or  three  months, 

f/)  The  Chief  Juftice  is  fuppofcd,  by  the  Reporter,  to  rrfcrlo  t!.e  ar- 
gument of  Mr.  Jultice  Grofe^  in  5  Term  Rep.  ijj. 
(y)  I  £^  Rcf.  J44. 
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allowing  the  commiffion  formerly  fDcntioned  in  your  letter.  I 
ihail  be  obliged  by  your  making  a  calculation  of  the  fum  to  be 
drawn  for.     Your  compliance  will  much  oblige,  &c/' 

13th  July  1 799*      Stirling  and  Hunter*^  note  at        £.    x.   (L 

fix  months         -         -  1 4^23     7     4 

Pardo  on  Da  Co/la,  nine  ditto       733   1 1     o 

Q.  Frazer  and  Co.  on  Hymen^ 

Coken     and    Co.   fourteen 

ditto         ...  474     o     • 

id  March  1 799.      Parle  on   AuguUar   and  Co. 

fourteen  ditto  -  1527  13     0 

31ft  0/?p*rr  1797.    BcgU   and    Jopps    on    Jopp^ 

twenty  feven  ditto  -       /    378  19     7^ 

3 1  ft  05a*<r  1797.    Ditto  on  ditto  twenty-fcrcn 

ditto         •         •         •  300    o    o 
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On  the  t9>h  of  Augufl  17991  the  bankrupts  returned  the  fol- 
lowing anfwer  to  Mr.  CuUen :  "  We  have  been  duly  favoured 
'With  your  letter  of  the  I7thy  covering  your  remittances  for 
4837/.  I  ox.  ii^J.y  which  agreeable  to  your  wiflies-wc  have  diC* 
coAjnted  ;  ^nd  beg  leave  to  hand  you  annexed  an  account  th'ereof, 
by  which  you  will  oblbrve  there  remains  47 .  o/.  6s.  6d.  for  yoa 
to  value  upon  us  at  three  months'  date  without  renewal,  which 
drafts  will  on  prefentation  meet  due  honor.'*  On  the  26th  of 
Auguji^  Cul'en  wrote  to  the  bankrupts  as  follows  :  1  duly  received 
your  efteemed  ietter  of  the  nineteenth  current,  and  return  you  my 
b<*ft  thanks  for  its  contents.  Mr.  John  Parlr  will  draw  for  the 
bills  you  difcpunted,  whieh  pleafe  to  honour.''  On  the  28th  of 
Auguft  the  bankrupts  wrote  to  Cullcn  as  follows :  <<  Your  efleemed 
of  the  26th  inilant  apprifrs  U8»  that  Mr.  Jihn  Parks  has  your 
authority  to  draw  for  the  bills  which  we  difcounted,  which  draft 
will  meet  due  honor."  On  the  2i(l  of  Angufl  the  plaintiff  drew  bills 
tx  three  months  d<ite  upon  the  bankrupts  amounting  to  ^yiQl6s,6d.f 
bwing  the  rmount  of  th<r1>iUs  fent  to  them  as  afore  faid,  allowing  to 
the  plaintiiFintcrcft  for  the  three  months,  and  deducting  the  corn-* 
miffion  agreed  upon:  which  bills  w^rc  accepted  by  the  bankrupt^ 
but  on  account  oi  their  ialbx¥encj  they  were  unable  to  pay  .any 
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ef  their  acceptances.  In  September  1 799  Perfint  and  Boi^rl^  became 
bankrupts^  having  in  their  hands  the  federal  bills  received  from  the    ^ 
plaintiff  unnegotiated;  and  for  which  the  defendants  as  their  af- 
fignees  in  and  previous  to  May  \^oo,  received  the  full  amount*. 
Three  of  the  acceptances  amounting   to   1600/.  given   by  the  * 
bankrupts  to  the  plaintiff  were  negotiated  by  him,  but  in  ctmfe- 
quence  of  then:  bankruptcy  the  bills  were  returned  to  him  diflio- 
noured ;  and  he  tendered  the  fame,  and  alfo  the  other  fix  billsj 
amounting   to  3210/.  6/.  6d.^  which  had  not  been^ negotiated^ 
io  the  detendants  on  the  i8th  SepUmber  1800,  previous  to  the 
commencement  of  this  aAion,  and  demanded  payment  of  the 
fnoncy  wh'ch  they  had  received  upon  the  bills  difcounted  by  the 
bankrupts  as  before  ftated. 

Ihe  Court  dttern^ined  that  the  bills  had  been  placed  in  the  hands 
pf  the  bankrupts  for  ^  particular pntfoic^  and  therefore  gave  judg* 
ment  lor  the  plaintiff. 

Lord  Kenyon^  Ch.  J.  faid, ''  Some  cctafufion  has  ariTen  by  fup- 
pofing  that  there  is  a  technical  fenfe  annexed  to  the  term  difcount, 
^hich  cannot  be  gotten  rid  of;  but  that  is  explained  by  confider- 
ing  the  true  nature  of  the  trailfaflion.  If  the  bills  had  been  taken 
to  the  bankrupts  upon  a  fimple  propofal  to  difcount  them,  the 
transaflion  would  have  been  merely  that  of  a  purchafe,  and  no 
queftion  could  have  arifen.  But  this  is  nothing  like  a  cafe  of 
difcount ;  but  the  bills  were  placed  in  then:  hands  to  anfwer  a  par* 
ticutar  purpofe.  The  £rft  propofal  to  them  is  to  know  to  what  et« 
tent  the  plaintiff  might  draw  on  them  upon  a  depofit  of  the  bills* 
The  bankrupts  by  their  anfwer  accept 'the  ofii:r,  and  fpecify  the 
amount  to  which  they  will  honor  the  plaintiff's  drafts,  at  three 
month's  date.  If  this  had  been  a  new  cafe,  there  might  hav^ 
been  as  ihuch  difficulty  in  it  as  there  was  in  the  cafe  of  Toohe  Vp 
Holiingnvorth^  which  was  very  fully  confidered.  There  was  in- 
deed a  difference  of  opinion  among  the  judges  of  this  court,  but  % 
majority  thought  with  the  plaintiff,  and  their  judgment  was  after- 
awards  confirmed  in  the  Exchequer  chamber  upon  a  writ  of  error* 
The  fame  principle  was  afterwards  recognized  in  the  cafe  of 
Bfnt  V.  Puller  (r),  though  the  conclufion  was  different  upon  the 
faQs,  there  difciofed  \  and  it  appeared  to  me  that  Mr.  Jnftice  BuU 
Jer,  who  differed  from  the  reft  of  the  court  in  the  firft  cafe^  re- 
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lente^  a  little  in  the  fubfequent  one;  at  any  rate  however  the 
point  15  now  fettled^  and  the  diflindion  clearly  afcertain<d  be- 
tween the  cafe  of  bills  paid  into  a  banker's  hands  on  a  runnii^  ac- 
count^ and  the  c^fe  of  a  fingle  tranfa£lion  like  the  pr^fent,  where 
the  depofit  is  made  for  a  fpecial  purpofe.  Here  the  bills  were  de- 
poCted.  £6t  the  exprefs.  purpofe  of  enabling  the  plaintiff  to  draw  o« 
tdie  parties  to  a  certain  amount^  and  thofe  very  bills  having  zxx 
car-mark  on  them  which  diftinguiihed  them  from  the  mafs  of  the 
iaakrupt's  property,  remained  in  fpecie  in  their  pofleflioo  at  the 
tune  of  the  bankruptcy :  then  (hall  the  aiBgnees  be  permitted  to 
appfopriate  them  to  the  ufe  of  the  bankrupt*8  eftate  when  the 
ether  acceptances,  tn  confideration  of  which  the  depofit  was  made^ 
Save  not  been  paid  ?  The  ai&gnees  can  only  take  the  property  of 
Ac  bankrupts  fubjeA  to  every  equity  to  which  it  was  liable  ia 
tfieir  hands  \  and  they  having  received  th^fe  bills  upon  a  condition 
which  has  failed,  it  hfecundam  aquum  et  bonum  that  the  plaintilF 
fiioiild  recover  back  the  value  of  them.  I  refer  to  the  principles 
cftablifhed  \n  Tooie  v.  Hollingwortb,  and  Beat  v.  Puller,  which  are 
flata  and  intelligible  to  all  men,  and  I  muft  lean  againft  rnakinjg 
asty  exceptions  to  them  upon  nice  diftindionsj  which  would  fervc 
enly  to  perplex  commercial  tranfaflions.*' 

But,,  where  A.  and  B.  have  a  general  runmng  account  confiding 
«£  bills  drawn  by  B.  on  C.  in  favourof  A.,  and  of  bills  and  other 
fceurities  depofited  by  A.  with  B.,  and  upon  the  failure  of  B.  and 
C^  A*  be  obliged  to  take  up  the  bills  received  by  him  from  B* 
whereby  the  balance  of  the  accounts  is  in  favour  of  A.^  (till  he 
cannot  maintain  trover  for  the  bills  depofited  by  him  with  B.,  un- 
]e£&  they  were  fpecifically  appropriated  to  anfwer  B.'s  draftsman  C» 
kk  liavour  of  A*^  and  depofited  for  that  purpofe  exprefsly» 

Thus  in  the  cafe  of  Bent  and  another  v^  FuBer  and  others,  af- 
|%aecs  of  Caldwill  and  Co.  {s)y  which  was  an  adlon  of  trover 
los  two  bills  of  exchange,  one  for  looo/.,  the  other  for  495/.  13/. 
kroi^ht  under  an  order  of  the  court  of  Chancery^  on  hearing  the 
pctrtiott  of  the  plaioti^Si  in  the  bankruptcy  of  Forbes  and  Gregory^ 
a2efchants.in  Lotidan,  and  in  the  bankruptcy  of  Caldwell,  Smithy 
Ftries,  and  Gregory,  bankers  at  JUverpooL  On  the  trial  before 
Lord  Kenym  at  Guildhall^  the  cafe  appeared  to  be  thus.     The 

{s)  5  Term  Rep.  494,    See  alfi  Bolton  «.  Puller  and  othert,  i  Bof 
Pi*/.  S39-  5.  i*- 

plaitttiff^a 
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plaintiff's  kept  a  banking  account,  with  Caldnvell  znA  Co.,  which 
confided  folely  of  bills  received  from  them  by  the  plaintiffs,  drawn 
on  the  bankrupts  in  London^  (who  adled  as  bank^s  for  Caldwell 
and  Co.,  at  Liverpool  J  on  one  fide,  and  of  bills  and  negotiable 
fecuritlcs  paid  in  by  the  plaintiffs  on  the  other  fide.  This  account 
did  not  include  any  other  dealings  between  ^them,  though  there 
exifted  other  accounts  between  R»  Bent,  one  of  the  plaintiffs,  and 
Caldwell  and  Co.  An  intercft  account  was  regularly  kept  be* 
tween  the  parites:  when  the  bankers  were  in  advance  in  caA, 
they  debited  the  plaintiffs  account  with  intereft  during  Fuch  ad- 
vance ;  when  they  had  caih  in  hand,  they  gave  oredit  for  intereft 
upon  it.  The  account  was  balanced  every  three  months ;  and  the 
banker  charged  5/.  per  cent*  commiflion  on  the  amount  of  the 
bills  drawn  by  them,  which  conftituted  their  profit.  On  the  28t!i 
February  1793)  the  account  was  balanced,  in  which  was  included 
all  the  bills  received  by  th^  plaintiffs  from  Caldwell  and  Co.  to  thdt 
time;  and  fuppofing  them  all  good,  the  plaintiffs  would  then  have 
been  debtors  In  3882/.  8/.  8^.  On  the  ifl:,  8th,  and  15th  of 
March  the  plaintiffs  received  from  Caldwell  znd  Co.  other' bills 
amounting  together  to  445/.  6s.  ^d.  On  the  13th  of  March,  the 
plaintiffs  sent  to  Qaldwell  aud  Co.  feven  excife  debentures,  to  the 
amount  of  674/.  5/.  i  id.  which  were  received  by  the  latter.  On , 
the  1 6th  of  March  J  Forbes  and  Co.  flopped  payment  in  London,  at 
which  time  the  plaintiffs  had  in  circulation  bills  drawn  on  Forbes 
and  Co.  by  Caldwell  2nd  Co.  to  the  amount  of  3326/^  7/.  4^/. 
Caldwell  2nd  Co.  (lopped  payment  on  the  i8th  of  March.  On 
the  1 6th  of  March  about  five  in  the  afternoon  the  Plaintiffs  fent 
to  Caldwell  and  Co.  fifteen  bills  (of  which  the  two  in  queflion  were 
part,  the  a£lion  being  brought  on  two  only  to  try  the  right)  amount- 
ing to  3953/*  S^'  4^«  which  if  placed  to  their  credit,  would  turn 
the  balance  in  their  favour  799/.  i6s,  4^.  allowing  all  the  bills  re- 
ceived from  Caldwell  and  Co.  to  be  good  ;  but  thofe  bills  were  af- 
terwards returned  to,  and  taken  up  by  the  plaintiffs  on  the 
failure  of  the  drawers  and  acceptors. 

The  queilion  was,  whether  the  bills  in  queftion  were  paid  by 
the  plaintiffs  to  the  houfe  of  Cald^uell  and  Co.  on  a  particular  or 
general  account.  The  plaintiffs  contended  that  they  were  depo- 
fited  with  Caldwell  and  Co.  for  a  particular  purpofe,  namely  to 
anfwcr  the  bills  given  by  Caldwell  and  Co.  to  the  plaintiffs,  and 
which  weic  then  running  j  and,  that  as  the  purpofe  for  which 
they  had  been  deppfited  had  failed,  the  plaintiffs  had  a  right  to 
have  them  reftored.  That  thefe  bills  could  only  have  been  re- 
tained 
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tained  by  Caldv;ell  and  Co-  for  the  puxpofe  of  indenmify. 
ing  them  againft  the  payment  of  their  own  paper  then  in  cir- 
culation ;  that^  33  that  paper  had  been  returned  to,  and  taken 
up  by  the  plaintifTs^  the  lien  of  Caldwell  and  Co.  on  the  bills  ia 
i]ueftian  (which  exifted  only  for  a  particular  purpofc)  was  deftroyed, 
and  that  the  defendants^  who  reprefcnted  Caldwell  and  Co.  could 
not  fet  up  any  defence  that  Caldwell  and  Co.  could  not.    * 

On  the  other  hand  it  was  infilled^  on  tlic  part  of  the  defendants, 
that  the  bills  in  quedlon  were  paid  into  the  houfe  of  Caldwell  aad 
Co.  on  the  general  account  that  fubfid'^d  between  thctn  and  the 
plfttntt^t  and  were  not  depofited  with  Caldwell  and  Co.  to  an« 
fwer  the  fpecific  bills  drawn  by  them  on  Forbes  and  Co.  in  favour 
of  the  Plaintiff's  5  for  thut  fo  far  from  there  being  any  proof  that 
the  latter  was  the  agreement  of  the  parties,  the  contrary  was  Ciridcnt 
from  their  general  courfe  of  dealing ;  and,  that  as  the  bills  in^ 
queftion  had  not  only  been  paid  into  the  houfe  of  Caldtoell  and 
Co.  on  that  general  account,  but  had  been  fince  actually  negotiated 
by  them  to  Forbes  and  Co.  to  whom  they  were  then  indebted,  the 
|^ainti&  had  no  right  to  recover  them  back.  The  jury  after  in- 
fpe&ing  the  plaintiff's  books,  thought  that  the  bills  were  paid  to 
Caldwell  and  Co.  on  the  general  account  between  them  and  the 
plaintiffs ;  the  plaintiffs  were  therefore  nonfuited. 

The  Court  of  King^s  Bench^  upon  a  motion  for  a  new  trial,  were 
alfo  clearly  of  opinion,  under  the  circumflances  of  the  cafe,  that 
the  plaintiffs  were  not  entitled  to  recover;  and  they  accordingly  re* 
^fed  the  rule. 

Btdlen  J«  faid :  "  That  in  order  to  make  it  a  fpeciiic  appropria- 
tion of  bills  there  mud  be  a  lodging  of  a  bill  for  a  bill,  or  at  lead 
feveral  depofiteci  at  once  as  one  entire  tranfa£Hon  to  anfwer  fomc 
particular  purpofe,  whereas  here  the  bills  were  paid  in  on  a  gene- 
«1  running  account,  and  the  amount  of  the  bills  claimed  as  a 
JepoGt  not  cveh  corrcfponding  with  the  account  of  thofc  for 
ivhtch  they  were  fuppofed  to  be  depofited.  And  that  tliis  cafe 
xnuft  be  conGdcredin  the  fame  xpannpr-as  if  the  queftion  had  arifcn 
before  the  bankruptcy  of  Caldxvell  and  Co.  in  which  cafe  the  plain- 
tiffs could  not  have  compelled  the  bankers  to  deliver  up  the  biHs 
in  queftion  on  paying  the  others.*' 

Lord  Kenyon  Ch.  J.  "  I  agree  with  my  brother  Buller  that  there 
iTiuft  be  either  a  bill  pledged  againil  a  bill,  or  a  traufaftion  againft 

a  tranf- 
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a  iranfaflion :  but  here  the  bills  were  coming  in  day  after  day, 
sot  for  the  purpofe  of  oppofing  a  bill  on  oiie  Hde  of  the  account 
to  another  on  the  other,  but  all  were  paid  on  one  general  account* 
The  plaintiffs  therefore  are  not  entiried  to  recover  ihefe  bills  on 
the  ground  that  the  particular  purpofe  for  which  they  were  de- 
pofitcd  has  not  been  anfwered,  becaufc  it  does  not  appear  that  they 
were  depofited  to  anfwer  that  particular  purpofe.  On  the  trials 
the  jury,  on  infpe£iing  the  books,  thought  that  this  was  a  general 
faanker*s  account,  and  that  there  was  no  fpeciGc  appropriation  of 
the  bills  in  que  (lion ;  and  it  appears  to  me  in  the  fame  light.'-* 

When  a  bankrupt  fraudulently  procures  a  bill  of  exchange  from 
another,  and  his  aiTignees  receive  the  money  for  the  bill,  it  may 
be  recovered  from  them  in  an  a£lion  for  money  had  and  received* 

Thus,  in  the  cafe  of  Harrifin  v.  Walter,  and  another,  affigneea^ 
&c.  (/}  which  was  an  adion  of  affumpjii  for  money  had  and  re« 
ceiYed,  brought  to  recover  back  a  fum  of  190/.  lor.  which  had 
been  received  by  the  defendants  in  payment  of  bills  remitted  by 
the  plaintiff  to  the  bankrupts  under  the  following  circumftaaces. 

The  bankrupts,  previous  to  their  bankruptcy,  had  fent  a  bill 
of  193A  17^.  drawn  by  themfelves  on  one  Daivfin^  and  purporting 
to  be  accepted  by  him,  to  the  plaintiff  to  be  difcounted.  The 
plaintiff  on  the  loth  of  November y  fent  bills  in  return  to  the  value 
of  190/.  loi.  which  arrived  in  town  on  the  12th,  on  which  day 
one  of  the  bankrupts  abfconded,  the  other  having  gone  off  on  the 
xoth.  It  was  afterwards  difcovered  that  the  acceptance  was  a 
forgery,  which  the  bankrupts  knew  of,  and  it  was  proved,  that 
the  defendants  had  received  the  money  for  the  bills  fent  by  the 
plaintiff.  ' 

Lord  Kenyort,  Ch.  J.  before  whom  the  canfe  was  tried,  faids 
<*  The  affignment  under  the  commiffion  paffes  only  fucb  property 
as  the  bankrupt  is  confcientioufly  entitled  to.  In  this  cafe  the 
plaintiff  had  received  no  confideration  whatever  for  the  bills  by 
him  remitted  to  the  bankrupt  \  and  he  is  entitled  to  have  the  va« 
lue  x>f  them,  which'  the  defendant  received,  returned  to  him/*^ 
The  plaintiff  accordingly  obtained  a  verdi£t. 

Sq,  where  there  are  mutual  accounts  between  a  bankrupt  and 

(/)  Peaie's  Caf.  N.  P,  iiu 

another 


/  » 
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another  perfon^  and  the  latter  (by  miltake)  pays  the  whole  of  the 
debt  due  from  him  to  the  bankrupt,  without  dedufting  the  money 
owing  to  him  from  the  bankrupt,  he  may  recover  it  back  from  the 
affignees,  by  adion  of  aJfumpJU  for  money  had  and  received. 

Thus  in  the  cafe  of  Bi%e  v.  Dichafon  and  another,  afllgnees  of 
Bartenjblag  (»),  which  was  an  adion  for  money  had  and  received  by- 
the  defendants^s  affignees  of  the  bankrupt  to  the  u'fe  of  the  plainti£ 
ArA  on  the  trial  a  verdidk  was  found  for  tTfe  plaintiff,  damages 
66i/.  px.  lo^.  fubjef):  to  the  opinion  of  the  court  of  Kin^s  Bencb^ 
on  the  following  cafe,  viz.  That  the  bankrupt  being  an  under* 
writer,  fubfcribed  policies  filled  up  with  the  plaintiff's  name  for 
i&is  foreign  correfpondents  who  were  unknown  to  the  bankrupt  \ 
that  loffes  happened  on  fuch  policies  to  tlie  amount  of  655A  9/.  ^JL 
before  the  bankruptcy  of  Bartenjblag^  and  were  adjufted  by  him  ; 
diat  a  lofs  on  another  policy  to  the  amount  of  6/.  oj.  3^.  happeifed 
before  the  bankruptcy,  but  was  not  adjufted  till  after  that  event ; 
that  the  plaintiff  paid  the  amount  of  the  loffes  to  his  foreign  cor- 
refpondents aiter  fuch  bankruptcy ;  that  the  plaintiff  had  a  com- 
miflion  del  credere  from  his  correfpondents;  was  made  debtor  by 
the  bankrupt  for  the  premiums,  and  always  retained  the  policies  in 
bis  bands;  that  a  dividend  of  \os.  in  the  pound  was  declared  un- 
der the  faid  commiffion  on  the  15th  of  June  1782  ;  that  at  the 
time  of  the  bankruptcy  there  was  due  from  the  plaintiff  to  the 
bankrupt,  the  fum  of  1356/.  ox.  3^.  And  there  was  due  from  the 
bankrupt  for  the  above  loffes  661/.  px.  \od.\  that  on  the  15th ,of 
March  1782,  the  plaintiff  paid  to  the  defendants  the  fum  of  750/., 
and  on  the  1 7th  of  November  1 785,  the  further  fum  of  ($06/.  ox.  3^. 
amounting  to  1356/.  ox.  ^d^  and  on  the  tSthof  November  1785,  the 
plaintiff  proved  the  faid  fum  o{66il.  px.  i  od.  under  the  commiffion  | 
.that  the  plaintiff  never  received  any  dividend  u;ider  the  commifliott 
for  or  on.  account  of  the  faid  loffes  ;  that  a  final  dividend  of  the 
cffeds  of  the  faid  bankrupt  was  declared  by  the  faid  commit 
fioners  on  the  24th  day  of  Januaryy  1786^  that  on  the  ift  of 
Fehruar^i  1786,  previous  to  fuch  dividend  being  paid,  the  plaintiff 
caufed  a  notice  to  be  ferved  on  the  defendants,  purporting  that  he 
had  paid  them  the  faid  fum  of  1356/.  ox.  3^.  under  a  miftaken  idea^ 
without  deducing  therefrom  the  faid  66 \L  px.  lod.  for  the 
aforefaid  loffes,  on  the  faid  feveral  policies  fubfcribed  by  the  bank'« 

(n)  t  Ttrnt  Ref.  J85.    See  alfo  Grove  «.  Dubois.  Ih.  i :  z.  $.  />» 
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mpt,  for  whom  he  was  dti  indite  to  the  faid  foreign  corvefpond- 
,  ents/and  had  pai4  ftich  Iplles  accordingly ;  and  cautioning  theis 
^gainft  mskking  any  dividend  nntil  he  was  paid  the  £aid  fum  of 
661/.  px.  lorf.  Ay 

The  coHrt  decided  that  the  affignccs  ought  to  harcWnndcd  the ' 
money  in  queftion,  and.  gave  judgment  for  the  plaintiff  accocd-. 

ingly. 

Lord  Mansfield  Ch,  J.  faid,  "  The  rule  had  th^rays  been,  that/ 

if  a  man  has  adiuaUy  paid  what  the  law  would  not  have  compeHel 

Jiim  to  pay,  but  wKat  in  equity  and  confcience  he  eught,  he  cannot 

.zecover  it  back  again  iu  an  a£lion  for  money  had  and  received. 

Soj  where  a  roan  has  paid  a  debt,  jwhxch  would  othetwiie  have 

been  barred  by  the  ftatute  of  limitations,'  or  a  debt  coatraded 

during   his  infancy,    which  in  juftice  he  ought  to  diCcharg^ 

thou^  the  law  would  not  have  compelled  the  payment,  yet  the 

money  being  paid,  it  will  not  oblige  the  payee  to  refund  ic     Bat 

inrhere  money  is  paid  under  a  miftake,  which  there  was  no  grouiKi 

to  claim  in  confcience,  the  party  may  recover  it  back  again  bj 

this  kind  of  aAion." 


II.  Of  the  '4(Pgnees  liability  to  an  Jdion  of  AJfum^ 
for  a  Dividend ;  and  for  an  Allowance  to  a  TFiinefs. 

An  a£tion  of  affumpfit  may  be  fupported  for  a  creditor's  (ham 
mnder  an  order  £^  commifiioners  of  bankrupt  for  a  dividend :  and 
in  fuch  aQion,  the  proceedings  before  the  commiffioners  are  cqoh 
clufive  evidence  of  the  debt  \  for  after  a  debt  is  liquidated  bcfom 
the  commifiioners,  it  cannot  be  litigated  but  by  an  application  tD 
the  great  feal. 

Thus,  in  the  cafe  of  Bro^vn  and  another,  executors  of  Gravait 
T.  Butten^  affignee  of  Fox  a  bankrupt  {x)y  which  was  an  a£bion  of 
wtjfutnpjit  for  money  had  and  receiyed.  The  cafe  appeared  to  be 
as  follows:  the  teftator,  Gravatt^  proved  a  debt  of  41  oL  f/.  jj^ 
under  the  commiffion  againft  Fox.  Afterwards  a  dividend  of  fix 
fhillings  in  the  pound  being  declared  by  the  commiflioners,  and 
Gravatt  having  died  iu  the  interval,  the  plaintiffs,  as  his  executors^ 
demanded  their  (bare  of  the  dividend,  amounting  to  123/.  o/.  li. 

(ji)  thug.  4C7«  . 

whick 


/ 
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'iW'Tiich  the  defendant  refofed  to  pay»  alledging,  that  there  vn$  % 
balance  due  by  Gravati  to  the  bankrupt*  ITpon  which  the  plains 
tffis  brought  thk  a£tion.  The  defendant  pleaded  n^n  offumffi^ 
and  delivered  a  notice  of  fet  off. 

At  the  trial  it  was  contended,  on  the  part  of  tihe  defendant; 
1.  That  the  a£iion  could  not  be  maintained,  die  only  method  of 
recovering  deHts  proved  under  a  commiilion  of  bankruptcy,  beiflg 
by  application  to  the  gr^'at  feal.  a.  That  if  the  a£lion  was  main- 
tainable, the  confideration  and  circumftances  ^of  the  debt  mnft  be 
gone  into  and  proved,  as  in  other  anions  of  affutrnffiU  3.  That» 
if  this  was  not  incumbent  on  the  plaintiffs,  yet  it  was  competent 
to  the  defandant  to  avail  bimfelf  of  the  notice  of  fet  off. 

Lord  Mansfield^  Ch.  J.  overruled  all  thefe  points.  He  thought^ 
firft,  that  the  a£)ion  was  maintainable  i  2.  That  the  only  way  to 
^uedioa  the  proof  of  the  debt  taken  by  the  commiffioners,  was  by 
petition  to  the  chancellor ;  that  by  the  ftatutes,  the  oath  of  the 
party  is  to  be  the  proof  of  the  ^ebt,  and  a  particular  penalty  is 
impofed  for  fwearing  to  a  falfe  debt  *,  and,  3.  That  as  the  com- 
millioners  have  a  power  of  fetting  off  mutual  debts,  the  fum 
proved  muft  be  taken  to  be  the  balance  due  ;  but  if  it  (hould  hap« 
pen,  that  only  one  £de  of  Ae  account  appeared  before  the  com* 
miffioners>  or  that  any  article  was  omitted  on  either  fide,  on  appll* 
cation  to  the  great  feal,  the  account  would  be  again  opened,  and 
'referred  to  the  commiflioners,  or,  in  cafes  of  difficulty,  to  the 
mafter.''  The  jury  under  his  lordfhip's  direAion  found  a  ver- 
did  for  the  plaintifis,  and  on  a  motign  to  fet  afide  this  verdi£l  the 
court  of  King's  Bench  were  of  opinion  that  the  dtredlion  of  the 
Chief  Juftice  was  right. 

Lord  Mansfieldf  Ch.  J.  in  delivering  the  opinion  of  the  court 
'upon  this  motion,  faid :  *<  I  allowed  the  plaintiffs  to  recover  their 
fliare  of  the  dividend  againft  the  affignees  as  money  pofitively  a^4 
eiprefsiy  paid  into  th"*  ^anda  of  the  affignees  for  their  ufe.  We 
are  all  of  opinion,  that.(he  diredion  was  right,  that  the  a&ion  was 
maintainable,  and  that,-  after  a  debt  is  liquidated  before  the 
commiflioners  it  cannot  be  litiga,ted|.but  by  an  application  to  the 
great  feal.'' 

With  rcfpeft  to  witneffes,  it  has  been  decided  that  the  commif- 
fioners  of  bankrupt  may  make  a  verbal  order  iipon  the  affignees 
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«  • 

-^.riMUiLiupi  for  the  payment  of  the  expences  of  a  vitnefs  whom 
they  have  fummoncd  to  attend  them,  and  that  the  (ame  may  be 
recorered  againft  the  affigneet  in  an  adion  of  ofumfifit. 

Thusi  in  the  cafe  Tarker  v.  Botham  and  others  (z).  The  de- 
claration in  this  cafe  (tated,  that  a  commiflion  of  bankrupt  having 
ifiucd  agatnft  Thomas  Cooper  and  John  Brown  of  LancafiiTj  under 
which  the  defendants  had  been  chofen  afiignees }  that  a  fammons 
figned  by  the  major  part  of  the  commiiBoners  named  in  the  com* 
miffion  was  ferved  upon  the  plaintiff  tequiring  him  to  attend  the 
faid  commif&one|9S.  That  the  plaintiff  did  attend  in  purfuance  of 
fttch  fummons,  and  was  then  and  there  examined:  that  the  pl;un«- 
tiff  was  put  to  great  expence  in  coming  from  Lancajttr  for  the 
purpoGs  of  fo  attending  the  commiflionersi  and  that  they  had  oiw 
dered  a  certain  fum  of  money  to  be  paid  to  him  for  fuch  expeaceSf 
for  which  fum  the  adion  was  brought. 

By  ftat.  I  Jac.  !•  ^.  15./.  lo.  power  is  given  to  the  commif* 
Coners  to  fummons  perfons  having,  or  fufpeded  to  have  or  detain 
any  part  of  the  property  of  the  bankrupt,  and  to  examine  them  re^ 
fpejling  It*  And  by  the  eleventh  feAion  of  the  fiime  ftatutCf 
«<  fuch  wititfeffes  fo  fent  for  (hall  have  fuoh  cofts  and  charges  as 
the  conmiiflioners  in  their  difcretion  (hall  think  fit  to  allow/' 

The  witneffes  for  the  plaintiff  proved  the  attendance  of  the 

plaintiff,  and  that  having  made  a  demand  of  his  expences  before 

the  commiffioners,  they  fettled  the  fum  to  be  allowed  for  the  pur<» 

pofe :  that  Botham  the  defendant  was  prefent,  and  took  an  account 

'  of  the  phintiff*s  demand,  and  promifed  to  pay  it. 

This  was  the  only  evidence  offered  tp  fupport  the  adion. 

The  counfel  for  the  defendant  ini^fted  that  it  was  not  fufficient 
to  fuftain  the  a£tion:  that  the  dauh  was  under  a  proceeding  be- 
fore commiffioners  of  bankropt^that  their  proceedings  were  in 
writing,  and  that  therefore  an  entry  in  writing  in  the  proceedings 
to  the  effc£l  fet  up  by  the  plaintiff  Ihould  be  (hown  in  order  to 
intitle  him  to  recover,  whereas  this  was  only  by  parol.  They 
further  contended,  that  the  plaintiff  being  himfelf  a  creditor,  was 
bound  to  attend  the  commiffioners  on  their  fummons,  and  there« 
fore  could  not  claim  an  allowance  for  what  he' was  bound  by  law 
to  do. 

But  Lord  Kenym^  Ch.  J.  before  whom  the  caufe  was  tried  over- 
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ruled  both  objedto9$.  He  faid^  <'  that  the  zQt  of  parliaihent  liav- 
ing  given  the  commiffioncrs  a  power  to  allow  any  pcrfon  hit  ex- 
pences  whom  they  had  called  upon  to  attend  them,  that  the  order 
in  the  prefent  cafe»  was  made  in  purfuance  of  that  authority,  and 
that  it  was  not  necefiary  that  it  (hould  be  in  writing/'  The 
plaintiff  obtained  a  Terdidl  accordingly.  ^^ 


12*    Of  Monies  received  by  Affignees  who  have  been 

Removed. 

If  an  aflignee  of  a  bankrupt  be  removed,  and  affign  his  intereft 
to  the  other  affigneesy  they  may  maintain  an  a£ti6n  of  indt'- 
hitatus  agum^t  againft  him,  to  recover  any  money  which  he  may 
have  received  as  fuch  aflignee. 

Thus  in  the  cafe  of  Zmitb  and  others^  affignees  of  Lewis  and 
Potter i  V.  Jamefin  and  another  (0),  which  was  an  adion  of  affump^ 
ft  for  money  had  and  received.  Robert  Jamefin  one  of  the  de^- 
fendants  was  a  joint  affignee  with  the  plaintiffs,  but  was  ikhcr» 
wards  removed  by  order  of  the  Lord  Chancellor ;  and  then  re-af^ 
figmd  all  his  intereft  to  the  plaintiffs. 

Whilft  he  was  an  aflignee,  he  had  received  feveral  funis  of  money 
which  be  had  applied  to  the  ufe  of  himfelf  and  the  other  defendant, 
{ytttk  whom  he  was  in  partnerffiip,)  with  the  approbation  of  die 
other  defendant,  who  knew  that  the  money  was  part  of  the  bank- 
tupt's  eftate. 

The  prefent  adion  was  brought  under  the  dirediion  of  the 
Lord  Chancellor,  to  determine  whether  the  eftates  of  both  de- 
fendants were  liable,  (they  having  become  bankrupts,)  and  they 
were  to  be  examined  as  witnesses,  if  necefiary. 

The  counfel  for  the  defendant  obje£led  to  the  aftion  in  point  of 
•form.  He  faid  that  one  defendant  having  been  aflignee  of  the 
bankrupt's  eftate,  was  himfelf  entitled  to  receive  this  money,  thai 
he  could  not  have  maintained  an  adion  againft  himfelf,  and 
having  affigned  only  fuch  an  intereft  as  he  himfelf  had,  could  not 
ID  point  of  form  be  a  defendant. 

But  Lord  Kenyon^  Ch.  J.  faid, ««  When  an  aflignee  afligns  his 
intereft,  he  divefts  himfelf  of  all  right,  and  becomes  a  debtor  to 
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th'ofe  who  remain  afiignces.  Chafes  in  aAion  have  always  been 
confideted  as  aflignable  in  cafe  of  bankruptcy."  A  verdi£t  was 
therefore  found  for  the  plaintiffs. 


13*  (y  PromifeSi  ^c.  to  pay  Money  in  Con/ideration  that 
the  AJJignees  will  forbear  to  examine  a  Bankrupt^  or 
willftay  Proceedings  under  the  Commi/Jion^  l5fc. 

A  promife  made  by  a  friend  of  the  bankrupt,  when  he  was  on 
his  lad  examination,  that  in  confideration  that  the  affignees  and 
commiflioners  would  forbear  to  examine  him  toudhing  certain 
fums  which  he  was  charged  with  having  received,  and  not 
accounted  for,  he  would  pay  fuch  fums  as  the  bankrupt  had  re- 
ceived and  not  accounted  for,  is  void,  as  being  againit  the  policy 
of  the  bankrupt  laws. 

Thus,  in  the  cafe  of  Nerot  v.  Wallact  and  others,  ailignees  of 
Rcily  and  Coliinsy  bankrupts,  in  error  (by  It  was  an  aflion  upon 
.the  cafe  in  ajfumfifit  brought  in  the  Court  of  Common  Pleas ;  and  the 
declaration,  after  ftating  the  tradifig  by  the  bankrupts,'  the  peti- 
tioning crediioi^s  debt,  the  commiffion  of  bankrupt,  the  appoint- 
ment o(  the  plaintiffs  as  affigneee;  that  the  three  meetings  were 
appointed,  at  the  firll  of  which  Reily  fubmitted  to  be  examined; 
but  Collins  not  being  prepared,  prayed  time,  which  was  given  him ; 
that  at  the  adjourned  meeting,  Collins  was  charged  by  the  plaintifFs 
with  having  received  divers  fums  of  money  on  the  partnerfhip  ac- 
count, which  he  had  not  accounted  for,  when  the  commilEonera 
required  him  to  render  a  true  account  of  the  fums  which  he  had 
received  on  the  partner(hip  account,  and  in  what  manner  he  had 
difpofed  of  the  fame,  and  were  then  about  to  examine  him  in  due 
form  of  law,  and  to  compel  him  to.  make  a  full  difclofure  touch- 
ing the  fame,  proceeded  to  (late,  that  in  confideration,  that  the 
plaintiffs,  at  the  fpecial  in  (lance  and  requeft  of  the  defendant, 
would  forbear  to  proceed  to  have  the  examination  of  the  faid 
Collins  taken  by  and  before  the  commi (Goners,  concerning  the  faid 
fums,  which  had  been  received  by  the  faid  Collins  on  the  partner^ 
(hip  account,  and  which  had  not  been  duly  accounted  for  by  him 
to  the  partnerfhip,  and  in  what  manner  he  had  difpofed  of  the 
fame ;  and  that  the  commifBoners  would  accordingly  forbear  and 
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dcfift  from  taking  fuch  examination ;  he,  (the  defendant,)  under* 
took  and  faithfully  promifed  the  plaintiffs,  as  ailignees,  to  pay 
to  them  all  fuch  fums  of  money  which  Collins  had  received  on  the 
partnerlhip  account,  and  which  had  not  l^en  accounted  for  by  him 
to  the  partnerihip.  The  plaintiffs ^thcn  averred,  that  they,  con- 
fiding in  fuch  promife,  did  forbear,  and  have  always  forborne  to 
have  fuch  examination,  &c.  taken  before  the  commiflioners,  &c. 
and  that  the  faid  commiirioiiers  aid  forbear  and  defid  from  taking 
fuch  examination,  &c.  The  declaration  then  ftated  that  CoUint 
had,  at  the  time  of  the  making  fuch  promife,  received  divers  fums 
of  money,  amounting  in  the  whole  to  a  large  fum  of  money,  to 
wit,  loc^.  on  the  partnerfhip  account,  and  which  had  not  been 
by  him  duly  accounted  for,  which  the  plaintiffs  demanded  of 
the  defc*ndant,  who  refufcd  to  pay,  &c.  There  were  other  counts 
for  money  paid,  laid  our,  and  expended,  money  had  and  received  ; 
and  on  an  account  flated. 

The  defendant  pleaded  the  general  ifTue.  At  the  trial  a  Terdi£l 
was  given  for  thepUintiHs  for  S52/.  A  motion  was  afterwards 
made  in  the  Court  of  Common  PUas  to  arreft  the  judgment,  which 
was  refufcd.  The  defendant  then  brought  a  writ  of  error  in  the 
Court  of  Kln^s  Bench. 

The  Court  determined  that  the  eonfideratioo  of  the  pro  T^ife 
in  the  firil  count  was  vpid,  as  being  againd  the  po.icy  of  the  banlc- 
rupt  laws. 

Lord  Kenyan  Ch.  J.  faid :  **  The  queftion  is,  whether  the  vcr* 
Ai&  can  be  fuilained  on  the  prom i(e  laid  in  the  declaration?  Aiid 
I  am  clearly  of  opinion  that  it  cannot.  I  do  not  fay  that  this  i» 
nudum pa£l urn  :  but  the  ground  on^which  I. found  my  judgment  is 
this :  that  every  perfou,  who  in  coufideration  of  fomc  advantage^ 
either  to  himfelf  or  to  another,  promifes  a  benefit,  muft*  have  the 
power  of  conferring  that  benefit  up  to  the  extent  to  wl^ich  that 
benefit  profefles  to  go;  and  that  not  only  in  fad,  but  in  law. 
Now  the  promife  made  by  the  alTignees  in  this  cafe,  which  was  the 
Xoitfideration  of  the  defendant's  promife,  was  not  in  their  power  to 
perform ;  becaufe  the  commifTioners  had  neverthelefn  a  right  to 
examine  the  bankrupt,  and  no  colluTion  of  the  affignees  couid  de- 
prive the  creditors  of  the  right  of  examination,  which  the  commiC- 
fioiiers  would  procure  them.  The  aflignees  did  not  llipulate  only 
for  their  own  a£ls,  but  that  alfo  the  commifTioners  flioutd  forbear 
iQ  examine  the  banter  upt :  but  clearly  they  had  no  right  to  tie  up 
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the  hands  of  the  comrorfliooers  by  any  fuch  agreemoit.  And  if 
any  propofal  of  that  fort- had  been  nade^to  the  conimt(Goncrs» 
tbtj,  as  VL&'mg  in  a  public  duty,  "would  have  beep  guilty  of  a 
breach  of  that  duty  in  acceding  to  it.  But  it  has  been  argued^ 
that  after  verdiA  fomethtng  may  be  intended  to  fupport  it :  but  I 
do  not  fee  what  we  could  prefume  in  this  cafe  to  fupport  the  ver« 
dt£l.  It  is  impofBble  to  fay,  that  the  b^inkrupt  had  only  received 
a  certain  fum,  for  then  we  mud  fuppofe,  that  the  plaintifls  had 
proved  a  negative.  If  they  had  not  precluded  tbemfelves  from 
any  further  examination,  circumftances  might  have  led  to  fttfpe£k 
that  further  fums  might  have  been  difcovered  on  a  future  exami* 
nation.  Then  it  has  been  faid,  that  the  creditors  would  not  fuffcr 
any  inconvenience  from  this  agreement  not  to  examine  the  bank* 
rupt,  becaufe  by  another  mode  of  exaonination,  by  a  bill  in  equity, 
they 'might  have  obtained  a  full  difclofure.  But  my  experience  in 
that  coun  does  not  fuggeft  the  pofiibility  of  filing  fuch  a  bill  in 
equity:  and  if  there <:ouId  be  fuch  a  bill,  it  cannot  be  contended 
that  an  anfwer  to  a  bill  in  chancery  is  as  likely  a  mode  of  obtaining 
a  difcovery  as  a  vivd  voce  examination  before  the  commiflionsrs. 
But  the  principal  objection  to  the  conlideration  of  this  promife  is, 
that  it  is  contrary  to  the  policy  of  the  bankrupt  laws.  Thefe  laws, 
which  have  been  revifed  andcorreded  as  much  as  human  wifdom 
will  permit,  have  pointed  out  certain  models  of  examination,  which 
the  legiflature  has  entrufied  to  certain  perfons  a^ing  for  the  be* 
nefit  of  the  creditors ;  all  which  might  be  put  an  end  to  by  an 
•grecment  of  this  fort,  and  without  the  confeiit  of  the  commif- 
fioners  or  the  creditors  at  Urge.  Therefore  I  am  clearly  of  opi- 
'  nion,  that  the  confideration  which  was  held  out  to  the  defendant 
below,  was  fueh  as  the  pLintiffs  had  no  power  to  offirr.  If  the 
creditors  indeed  had  been  called  together,  and  they  had  confente d 
to  the  agreement,  that  might  perhaps  have  altered  the  cafe  :  but 
they  muft  have  been  convened  by  an  ndvertif^ment  in  the  public 
papers  for  that  particular  purpofe ;  for  it  was  repeatedly  deter- 
mined by  hord-Hardmch,  that  a  general  power  given  to  the  af- 
£gnees  to  compound  debts  was  not  fufliricnt,  but  the  credttors 
muft  be  called  together  to  confider  of  each  partiruhr  cafe. 

But,  ^n  agreement  by  a  friend  of  a  bankrupt  to  pay  all  his  ere* 
ditors  their  full  debts,  in  conlideration  that  they  will  not  proceed 
any  further  under  the  commii&on  is  good  in  law. 

Thus,  in  the  cafe  of  Kafe  v.  Robert  BMcn  fc),  which  was  an 
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a£lion  of  'covenant.  The  declaration  fet  forth  certain  articles  of 
agreement,  dated  the  6th  of  /Ipnl  1793,  between  Ifaae  Bolton  of 
the  firft  parr,  the  plaintiff  of  the  fecond  part,  IF,  Hardbam^  E» 
Threljaly  and  J.  H.  Hobrowy  the  major  part  of  the  commiffioncrs, 
named  in  a  commiOion  of  bankrupt  iffued  againd  /  Bilton,  of  the 
third  part,  the.  defendant  of  the  fourth  p^rt,  "  and  the  feveral  ere- 

• 

ditors  of  the  faid  /.  Bolton  whofe  names  were  thereunto  fubfcribed 
and  feals  affixed,  being  7.  jF.,"  &c  (naming  them,  in  number  2At\ 
of  the  fifth  part  \  in  which  it  was  rtcited  that  a  commiffion  of 
bankrupt  had  been  awarded  againft  /.  B^lUny  under  which  he  had 
been  declared  a  bankrupt,  and  that  the  plaintiff  had  been  defied 
fole  affignee  of  his  eftate,  but  that  the  defendant,  in  order  to  put 
an  end  to  any  further  proceedings  under  the  commilBon  had, 
with  the  coufent  and  approbation  of  the  bankrupt,-  the  plaintiff', 
<<  and  the  feveral  creditors,  whofe  hands  and  feals  were  thereunto 
fubfcribed  and  affixed,"  andalfo  of  the  commiffioners, agreed  to  pay 
and  difcharge  all  fums  of  money  due  from  the  bankrupt,  &c.  fuch 
demand  to  be  firft  verified  before  a  Majler  in  Chancery^  on  oath, 
if  required  by  the  defendant,  or  to  give  fecurity  for  the  payment 
thereof  to  the  fatisfadlion  of  the  plaintiff  "  and  the  reft  of  the  cre- 
ditors" within  one  month  from  the  date  thereof.  By  the  deed  it 
was  agreed  that  the  faid  commiffioners  (hould  fettle  and  afcertain 
on  oath  as  commiffioners,  the  plaintiff's  bill  of  cofts  as  folicitor 
under  the  commiffion,  and  alfo  for  his  trouble  as  affignee  within 
the  time  aforefaid ;  and  that  the  amount  thereof,  toge^er  with 
the  whole  of  his  debt  and  demand  proved  under  the  faid  commif** 
fion,  as  well  as  his  mortgage  on  tlic  Hope  and  Anchfir  (hould  be  fe* 
cured  to  be  paid  to  the  fatisfaction  of  the  plaintiff  within  one 
month,  the  defenc^ant  alfo  agreed  to  indemnify  and  fave  harmlcfa 
the  plaintiff,  his  heirs,  &c.  from  all  cofts,  damages,  &c.  refpe&» 
ing  the  ftaying  of  the  profecution  of  the  faid  commiffion,  &c.  Both 
the  plaintiff  and  the  defendant  agreed  to  indemnify  the  commif- 
fioners ;  and  "  the  feveral  perfons,  whofe  names  were  thereunto 
fubfcribed  and  feals  affixed,"  being  the  creditors  of  the  faid  /.  ^Bolton^ 
to  wit,  y.  F.  See.  (naming  them  again)  agreed  to  accept  the  fecurity 
of  the  defendant,  and  not  to  commence  any  fuit  againft  the  plain* 
tiff  or  the  defendant  on  account  of  any  debts  from  the  bankrupt 
or  the  plaintiff  as  his  affignee,  or  touching  the  faid  commiffion,  &c. 
Then  followed  a  covenant  by  the  defendant  to  fulfil  the  agreement 
on  his  part :  and  a  covenant  by  the  plaintiff,  to  convey  the  bank* 
rupt's  eftates  to  the  defendant,  or  ;o  fuch  perfon  as  he  (hould  ap- 
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poinf,  and  to  account  for  all  monies  rccciTed  by  him^  and  to  join 
in  any  application  for  ^fuperfidtas  as  foon  as  the  agreencnt  (hould 
be  carried  into  execution  by  the  defendant :  in  which  latter  "  the 
creditors,  to  wit,  J.  F.**  (naming  them  again)  agreed  to  join.  It  waa 
then  ayerred  in  the  declaration,  that  at  the  time  df  making  the 
above  agreement,  the  fum  of  155/-  13/.  3</.  was  due  from  the 
bankrupt  to  the  plaintiiF,  that  that  debt  had  been  proved  under  the 
eommiffion,  and  that  the  plaintiff  was  at  all  times  ready  to  verify 
it  on  oath,  if  required ;  that  after  the  making  of  the  agreement, 
the  three  commifiioners  fettled  and  afcertained  on  oath  as  commif^ 
lioners  the  plaintifPs  bill  of  cofts  undrr  the  eommiffion,  and  af- 
certained that  the  fum  of  91/.  3/.  gd.  was  due  to  the  plaintiff  fof 
his  bill  of  cofts  }  and  that  the  further  fum  of  164L  5/.  i^.  was  due 
to  the  plaintiff,  on  mortgage  on  the  Hope  and  Anchor ;  which  fumt 
amounted  together  to  411/.  is.  id.  Two  breaches  were  then  af* 
figned  i  one,  that  the  defendant  had  not  given  fecurity  to  the  fa« 
tisfa£tion  of  the  plaintiff,  for  the  payment  of  the  faid  fums  of 
money,  amounting  to  411/.  3/.  7J. ;  the  other  that  he  had  not 
faved  the . plaintiff  harmlefs  from  all  cofts,  damages,  &c.  refpe£iing 
the  (laying  of  the  profecution  of  the  faid  commiflion,  &c«  for  that 
the  plaintiff  had  loft  and  expended  40/.  in  and  about  the  flaying 
of-the  profecution  of  the  faid  commiflion,  &c. 

.To  this  declaration  there  was  a  general  demurrer. 

But  the  Court  decided  that  the  agreement  was  n%t  illegal,  it  havw 
ing  been  made  with  the  confcnt  of  all  the  creditors.  That  it  ap- 
peared by  the  different  parts  of  the  deed  that  all  the  creditors 
were  parties  to  it ;  the  words,  the  "  creditors,**  which  mean 
all,  occurring  in  different  places,  and  the  words,  "  to  the  fatisfac- 
tion  of  the  plaintiff  and  the  reft  of  tlie  creditors,"  occurring  in  ano- 
ther inftance.  And  that  the  laft  objcclTon  was  not- warranted 
in  faft ;  becaufe  the  averment  was  not  that  the  commiffioncrs  had 
afcertained  what  was  due  on  the  moitgage  as  well  as  for  the  bill  of 
cofts ;  but  the  latter  fentence  was  dilUnft  from  the  preceding  one, 
and  was  only  an  averment  by  the  plaintiff,  that  in  hGt  fo  mucii 
was  due  to  him  on  the  mortgage,  C)n  the  general  queftion,  Lord 
JCevpfty  Ch.  J.  faid ;  "  This  feems  to  be  a  fair  agreement,  and  not 
contrary  to  the  policy  of  the  bankrupt  laws.  The  objc  A  of  thofe 
laws  IS  to  have  an  equal  dtftriburion  of  the  bankrupt's  cffc£t% 
among  his  creditors;  that  wiJI  not  be  defcited  by  a  friend  of  the 
bankrupt  undertaking  with  the  confcnt  of  all  the  parrlrs  concerned, 
(not  to  divide  among  the  creditors  a  fund  which  was  prob^ibly  in- 
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fufficient  for  diatfurpofc,  but)  to  pay  to  CTcry  creditor  hU  full 
debt.  And  if  the  creditors  are  to  receive  the  whole  amouut  of 
their  demands^  it  would  be  monftrous  to  fay  that  the  bankrupt's 
eftate  (hall  ftiU  be  torn  in  pieces  by  the  expcnce  of  the  com;* 
mifllon.'' 


Lawrencii  J.  <<  This  cafe  is  very  diftinguilhable  from  that  of 
Nerti  T«  Wallace.  It  was  there  intended  that  the  bankrupt 
(hould  receive  his  certificate  without  making  a  difdofurc  of  his 
efie&s,  and  the  cohfideration  of  the  promife  was  the  fupprei&ng^ 
of  the  bankrupt's  examination,  which  was  to  be  gone  into  for  the 
purpofe  of  afcertainingy  among  other  things,  whether  or  not  he 
was  entitled  to  his  certificate.*'  Judgment  was  accordingly  given 
for  the  plaintiflT. 


,^  ^ 
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CHAPTER  XL 


Of  ExectUors  and  Mmniftrat^rs^ 


^ff^HE  fubjeQ  of  the  prefent  chapter  will  be  coofidered  in  die 
^^  foUowing  order :        » 

1.  Of  an  Executor*  s  and  Adminiflrator^s  Right  to  the  Debts 
and  Contrails  of  the  Te/iator  or  Inteftate ;  and  of 
jlSions  by  them  in  refpe^  thereof. 

%mOfaa  Executor^ s  or  Adtmniflrator* s  Liability  to  be  fued 
yfon  Contrails  made  by  the  T^ator  or  Inteftate. 

3«  Of  an  Executor* s  Liability  for  Funeral  Expences. 

4,  Of  a  Pronufe  by  an  Executor  to  pay  the  Debt^  ^c.  of  bis 
Tf^tor. 

S.Ofa  Debtor  making  bis  CrecRtor  Executor}  el  vice 
verfa. 

6.  Cfan  Executor  defon  tort. 

7.  Of  an  Executor^s  Liability  to  be  fued  for  a  Legacy* 
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I.  Of  an  Executor's  and  Adminiftrator^s  Right  to  the  Debts 
and  Contrails  of  the  Teflator  or  Intejiate :  and  of 
Anions  by  them  in  refped  tberepf 

■ 

An  executor,  or  adminiftrator,  reprefents  th^  perfon  of  his  tef* 
tator  or  inteftate  as  to  all  bis  perfonal  controls  /  and  therefore 
may  regularly  maintain  any  adion  for  the  breach  thereof  which 
the  teftator  or  inteftate  himfelf  might  have  done,  if  living  (a). 

So  if  money  be  payable  to  B>  iKrithout  naming  his  executor,  yet 
his  executor  or  adminiftrator>  (hail  have  an  a&ion  for  it  (^). 

So»  if  money  be  payabjie  tr  A.  or  bi$  a(IignecS|  his  cxQCutM 
Ihall  take  it ;  for  he  is  affignee  in  bw  (r). 

SOi  if  a  xaan  having  zooo/.  of  j8  's^tnonty,  agrees  that  fo  long 
as' he  has  the  money  \n  hit  hands  be  vill  pay  too/,  annually  to  B.^ 
his  executor  (hall  have  an  a£iion  for  it,  for  it  appears^  that  it  was 
intended  for  the  intereft  of  the  looo/.  which  the  executor  (hall 
have {d). 

So,  if  money  ia  awifdcj  to  B\  and  that  be  (hall  releafe;  the 
executor  of  B.  (hall  have  the  money,  and  make  the  releafe,  though 
his  teftator  died  bc£arc  the  day  of  payment  (#)• 

Where  a  perfon  who  has  no  right  to  adminifter  to  an  inteftate^  ob- 
tains letters  of  adminiftration  to  him,  and  fella  his  property,  if  hie 
adminiftration  is  repealed,  and  a  frefli  one  granted  to  the  perfon 
legally  intitled  to  adminifter,  the  latter  may  recover  from  the  for- 
mer the  money  for  which  be  fold  the  inteftate's  property  in  an  inm 
debitatus  ajfum^t  for  money  had  and  received  (/). 

So,  in  the  cafe  of  Jacdb  v.  AlUn  {g)y  which  was  an  sftion  of 
indehitaius  affumpfti  for  money  had  and  received  to  the  pTaiRlifTs 
ufe.  Upon  the  trial,  the  fa£ls  proved  were  as  follow:  H*  having 
letters  of  adminiftration,  appointed  the  defendant  by  letter  of 
attorney  to  receive  money  owing  to  the  inteftate,  who  accordingly 
received  the  fame,  and  paid  it  to  the  adminiflrarox;  after wa^rds  ^ 

(a)  Co.  'Lit  ^09.  a.  Bac.  Ah.  /«>.  Executors  and  Adminiilrators,  N. 

{l)  Com.  Dig,  tit.  Adminilhation,  B.  11.     Co.  LU  209. 

(r)  Hob,  9.  {(i)    r  Rol  Ah.  913/.  15.     Sty.  140.     But  fmh 

a  contrail  ^vou^d  now  he  con^drred  as  ujur'wus  See  tf}e  Stat.  12.  /Inn. 
c*   16     Com.  Dig.    tit.  Ufm^y  A.  {e)   2  ystitr   249.   1  /vo.  ^j6. 

(/j    Lani.ne  v.  Durrcl,  %  Ld.  Ray,  \^i6,  {g}  i  Sa!i  27. 
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Drill  appcaringi  the  letters  of  adminiftration  ^i^ere  called  in^  and 
repealed  by  citation^  and  the  executor  brought  an  indebitatus  of^ 
fumpftt  againfl:  the  defendant  for  money  had  and  received  to  the 
ufe  of  the  piaintifF.  To  this  aAion  two  objections  were  made« 
!  ft,  that  the  defendant  ading  only  as  attorney  for  him  that  was 
in'fa£l  adminiftratdr,  it  was  the  receipt  of  the  adminiftrator,  and 
not  of  the  defendant ;  2d]y,  that  it  ought  to  be  ^fpecial  (^m^t^ 
znd  not  z  general  indebitatus  g  for  the  money  being  receired  by 
fpecial  authority,  and  that  exprefsly  to  the  ufe  of  another,  this  ex- 
prefs  intent  fufpends  and  hinders  the  operation  of  law,  land 
the  railing  of  aii  implied  contraff  to  a  third  peffon :  Sed  nen  aU 
locatun  <<  for  the  adminiftration  was  merely  void,  and  confe- 
quently  the  adminiftrator  could  give  no  authority,  and  fo  the  at« 
torney  a£led  without  authority;  and. then  there  is  nothing  to 
hinder  the  raifing  an  implie4  cotttraSt^  and  charging  the  defendant 
by  indebitatus  ajfum^t  to  the  executor.**  Judgment  was  accord* 
ingly  given  for  the  plaintiff* 

But  in  the  cafe  of  Pondy.  Underwood  (i),  whieh  was  aUb  a« 
indebitatus  ajutnpjlt  brought  by  the  plaintiff  Entamuel  Pond  as  ex* 
ectttor  of  Charles  Pond,  deceafed,  for  money  received  by  the  de- 
fendant owing  to  the  teftatot  for  wages  (he  being  a  feaman)  after 
the  teftator's  death.  On  the  trial  it  appeared  in  evidence,  that 
before  the  will  was  found,  adminiftration,  &e.  'was  granted  t« 
^nno  foftd  a  fifter  of  Charles  Pond,  and  that  (he  made  a  warrant 
of  attorney  to  the  defendant  to  receive  this  money,  being  nil 
l^y  virtue  of  which  warrant  he  did  receive  it,  and  paid  it  to  Aiuit 
before  any  notice  given  of  this  wilh  And  by  die  direQim  of  the 
Lor^  Chief  Juftice  Holt^  before  whom  the  caufe  was  tried,  the 
plaintiff  was  nonfulted  :  for  tiis  LordQiip  faid,  <*  though  all  afis 
done  ^y  an  adminiftrator  where  there  is  a  will,  are  void,  and  fuch 
an  a£lion  in  this  cafe  would  lie  againft  Anne  Pond;  yet  it  is  hard 
to  make  the  defendant  liable,  he  having  paid  the  money  over  to 
the  adminiftrator,  bcfote  he  knew  of  the  will.'' 

So,  payment  of  money  to  an  executor  who  has  obtained  pro- 
bate of  a  forged  will,  is  a  difcharge  to  the  debtor  of  the  inteftate» 
no^withftanding  the  probate  be  afterwards  declared  null  and  void, 

(A)  2  Lord  Rajh  I  a  10.     See  aJfo  4  Bur,  19S6.  ^here' Lord  yi^r\%MA 
ertprejed  bis  affent  to  thii  4Sj%  and  mt  difapprobatiTfi  to  the  prectfling  cafe  of 
Jacob  V.  Alkn. 

« 
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and  adiDiniftration  be  granted  to  the  inteftate's  next  of  kin.  A 
probate^  as  long  as  it  remains  unrepealed,  cannot  be  impeached  in 
the  temporal  courts* 

Thus,  in  the  cafe  of  Aliens  adminiftrator  of  Thomas  PrreJIman^ 
otherwife  Handy^  v.  DundasH)^  which  was  an  adion  for  monej 
had  and  received  to  the  ufe  of  the  inteftatQiras  admiQiftrator. 
And  on  the  tilal^a  fpecial  verdid  was  found,  dating  in  fubftatKC 
as  follows  3  The  defendant  as  treafurer  of  the  navy,  wasindebied 
to  the  inteftate  in  his  lifetime  in  58/.  13/.  6JL  for  money  had  and 
received  to  his  ufe.  Priejfman  died  on  the  ad  of  June  1784 :  oo 
the  i^Xh^A  Augufi  1785,  one  Robert  Brown  proved  in  the  jPr^ 
rogativ^  Cmrt  of  the  Arcbbijbop  of  Canterbury^  ^  forged  paper  writings 
^ated  the  18th  of  May  1784,  purporting  t^  be,  tie  loft  will  of 
*  Priifiman  otbertvi/e  Handy ;  whereby  he  was  f uppofed  to  have 
appointed  Brown  the  fole  executor  thereof;  ^nd  a  probate  of  thgi 
fuppofed  wUI  ijfued  in  due  form  of  law ^  under  the  feal  of  that  court 
on  the  fame  day  in  favour  of  Brown.  The  defendant  not  know- 
ing the  Mrill  to  have  been  forged,  and  believing  Brown  to  be  the 
right{pl  executor,  on  Brown* s  requeft  paid  him  58/.  13/.  6d.  being 
the  whole  balance  then  due  from  the  defendant  to  Friefiman»  On 
the  aift  of  July  1787,  Brown  was  called  by  citation,  at  the  fuit 
of  John  Prie/lman  the  father,  and  next  of  kin  of  the  deceafcd,  in 
the  Prerogative  court  of  the  Archbijbop  of  Canterbury ^  touching  the 
validitv  of  fuch  fuppofed  will ;  and  fuch  proceedings'  were  there* 
upon  had  in  ihiit  court,  that  the  will  and  probate  were  declared 
null  and  void;  that  Thomas  Prieflman  died  inteftate;  and  that 
John  Prieflman  the  father  was  his  next  of  kin.  And  on  the* 31(1 
eA  March  1788,  letters  of  adminiftration  of  the  goods,  &c.  of 
Thomas  Prieflman  were  granted  by  that  court  in  due  form  ot^law 
to  the  pbintiff,  as  attorney  of  John  Prieflman^ 

The  G)urt  determined  that  the  payment  was  proteded  by  the 
probate;  and  accordingly  gave  judgment  for  the  defendant. 

Afhhurfl  Juftice  faid :  "  I  am  of  opinion  that  the  plaintiff  has 
no  right  to  call  on. the  defendant  to  pay  this  money  a  fccond  time, 
which  was  paid  to  a  perfon  who  had  at  that  time  a  Ic^al  autbority- 
to  receive  ir.  It  is  admitted  that  if  he  had  made  this  payment 
under  the  coercion  of  a  fuit  in  a  court  of  law,  he  would  have  been 
protcfted  a^ainft  any  other  demand  for  it ;  but  1  think  that 
makes  no  difference.    For  as  the  patty  to  whpm  the  payment  was 

fO  3  Term  Rep.  155. 
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msKle  had  fuch  authority  as  ccfuld  not  be  queftioned  at  the  time, 
and  fuch  as  a  court  of  law,  would  have  been  bound  to  enforce, 
the  defendant  was  not  obliged  to  wait  for  a  fuit,  when  he  knew 
that  no  defence  coul^  be  made  to  it ;  this  therefore  cannot  be 
called  a  voluntary  payment.    This  is  difierent  from  payments  un* 
der  forged  bonds  or^bills  of  exchange ;  for  there  the  party  is  to  ex-, 
ercife  his  own  jucl|inent,  and  ^£ts  at  his  peril :  a  payment  in  fuch 
a  cafe  is  a  voluntary  a£t,  though  perhaps  the  party  is  not  guilty 
of  any  negligence  in  point  of  faA.     But  here  the  defendant  aded 
under  the  authority  of  a  court  of  law ;  every  perfon  is  bound  to 
pay  deference  to  a  judicial  a£l  of  a  court  having  competent  jurilf- 
di£tion.    Here  the  fpiritual  court  had  jurifdi£iipn  over  the  fubje& 
matter ;  and  every  perfon  was  bound  to  give  credit  to  the  probate 
till  it  was  vacated.     The  cafe  of  a  probate  of  a  fuppofed  will 
dttting  the  life  of  the  party  may  be  diftinguiflied  from  the  prefent} 
becaufe  during  his  life  the  EccUJiaflical  Cwrt  has  no  jurifdi^iion, 
nor  can  they  inquire  who  is  his  rcprefentative  i  but  when  the  party 
is  dead,  it  is  within  their  jurifdi^lion.  Befides,  the  diftin£Uon  taken 
by  the  defendant's  counfel  between  cafes  wliere  a  will  is  fet  aGde 
^  on  an  appeal,  or  on  a  citation,  feems  to  have  (bme  foundation :  in 
the  former,  the  original  fentence  is  a^  if  it  had  never  exifted  ;  in 
the  latter  the  will  is  only  repealed,  and  all  a£l$  under  it  till  the 
repeal  are  good.     But  the  foundation  of  my  opinion  is,  that  every 
perfon  is  bound  by  the  judicial  a£is  of  a  court  having  competent 
authority)  and  during  the  exiftence  of  fuch  judicial  a£l,  the  law 
-will  prote£i  every  perfon  obeying  it.'' 

Where  there  are  fcveral  executors  or  adminiftrators,  they  have 
a  joint  and  entire  intereft  in  all  contrails  of  the  teftator  or  inttf- 
t;itc ;  and  therefore  they  mud  all  join  in  an  adlion  thereon ;  al- 
though fome  may  have  omitted  to  prove  the  will,  or  have  even 
refufcd  before  the  ordinary  [k)» 

But  where  fevcral  are  named,  and  one  only  proves  the  will  and 
zEtSi  it  is  faid  (/),  that  one  may  fue  alone,  after  the  others  have 
renounced. 

In  an  adion  by  an  executor,  or  admii^ftrator  upon  a  con* 
trz€t  made  with  the  teftator,  or  inteftate,  the  plaintiff  muft  be 

{k)  Com.  Di^.  tit.  Pleader  a  D.  t.     Tolhr^t  Ettecut^r^  44.6,  zd  E£t. 
\l]  P^r  BuUcr  Jufi,  4  Tnm  J^rf.  565.     ^teaifQ  TfdUrU  £x<cut9r^  446. 
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'  defcribed  in  his  reprefentative  dander  of  cxeciitor«or  admaiftci* 
tor  (i»)* 

But  for  money  dve  to  the  teftator  In  hia  life  time,  but  received 
after  bis  deaths  the  execntor  may  decfaire  either  in  fait  own  right, 
or  as  executor.  And  in  an  adlion  for  the  recoTery  thereof  At 
defendant  cannot  fet  off  a  debt  due  to  him  fr^  the  teftator. 

Thu8»  in  the  cafe  of  Milifent  Shipman  v^  Ai  Thon^fin  (»),  whicli 
came  befote  the  Court  of  Common  Pleas  on  a  cafe  referred  at  the 
trial  before  Mr.  Baron  Fortefcue  which  dated  <<  that  the  plaintiff's 
late  hufhand  by  his  will  made  the  plaintiff  and  Dr.  Morgan  (fince 
dcceafed )  his  executors.  In  his  lifetime^  he  had  appointed  the 
defendant  his  fteward  by  letter  of  attorney,  who  after  the  tefta« 
.tor's  death  received  of  feveral  tenants  feveral  fums  of  money  due 
to  the  teftator  in  his  lifetime.  The  plaintiff  brought  this  a£tioa 
in  her  own  name,  not  naming  herfelf  executrix,  for  the  money  fo 
received.  The  defendant  gave  a  notice  of  fet  off,  for  feveral  fucos 
due  from  the  teftator  to  him,  which  the  judge  would  not  permit 
the  defendant  to  fet  off. 

The  queftions  referred  were ;  i  ft.  whether  the  plaintiff  (hould 
not  have  declared  as  executrix  $  adiy,  whether  the  defendant  ought 
not  to  have  been  permitted  to  fet  off  the  money  due  to  him  from 
the  teftator. 

« 

The  Court,  after  argument,  gave  judgment  for  the  plaindff 
on  both  points.  '  And  Forte/cue^  Baron,  (aid,  *<  The  true  diftinAioB 
I  thmk,  is  this)  that  where  the  thing  fued  for  is  affets  in  the  hands 
of  the  executor  or  adminiftracor  before  the  recovery,  or  where  the 
caufe  of  a£bion  arifes  in  the.  executor's  own  time,  and  never  did 
arife  to  the  teftator,  there  the  executor  may  bring  the  a£Kon  either 
irr  his  own  name  or  as  executor.  And  this  is  laid  down  as  law 
in  the  cafe  of  Jenkins  and  wife  v.  Plombe^  SaJk.  207.,  but  better 
and  more  fully  reported.in  6  Mod.  92,  181.  That  was.an  z&ion' 
brought  by  the  hufl)and  and  wife  as  executrix  upon  an  indehitattu 
cjfumpfit  for  money  bad  and  received  by  the  defendant  to  their 
ufe  as  executrix :  it  is  true  that  the  judgment  of  the  court  was 
only  that  upon  being  uonfuitl^the  plaintiffs  ought  to  pay  cofts^: 
but  the  re^fon  of  the  judgment  was  becaufe  they  might  have 

(w)  Qom.  Dig.  tit.  Pleader.  2  D.  i.  (»)  ff^iks  Rep.  103.     Set 

aljb  Smith  v.  Barrow,  2  Term  Rep,  477.     Per  Alhhurfl  Ju^,  5*  P- 
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.brought  the  ^Qtion  in  their  own  name,  and  not  as  esecutrii:;  for 
wherever  an  executor  may  have  the  adion  in  his  own.naine  .he 
fhall  pay  cofts.  And  the  caie  of  Eaves  v.  Mocai9^  Saik,  314. 
was  cited  xhcrt^  and  this  difierence  taken^  that  there  were  feveral 
counts  by  a  plaintiff  as  executor,  one  whereof  was  an  ift/imuicom^ 
futajit^  and  being  nonfuited  he  paid  no  cofts,  becaufe  there  was 
.no  newcuttfe  of  aAion,  but  a  new  a£lion  afcertaining  the  ancient 
caufe,  which  is  ftill  a  debt  of  the  teilator's.  And  in  the  cafe  of 
Jenkins  y.  Plombef  as  appears  from  Salieldf  this  diftin£lion  of  nj^- 
mul  computajftt  is  alfo  taken ;  and  it  was  faid,  that  if  the  defendant 
received  this  money  by  the  appointment  of  the  plaintiff^  it  was  « 

affets  immediately,  if  without  his  confent,  yet  the  bringing  of  the    ^ 
a£iion  is  fuch  a  confent  that  upon  judgment  it  {hall  be  aflets  im«  <^    ^^ 
mediately  before  execution,  which  otherwife  it  would  not  be  until 
after  execution ;   and  the  reafon  is  becaufe  it  is  recovered  againft 
a  perfon  ,who  never  was  indebted  to  the  teftator,  aitd  the  original 
debt  was  difcharged. 

<<  To  apply  this  to  the  prefent  cafe;  here  is  money  received  by 
the  defendant  fince  the  teftator's  death,  and  therefore  it  could  not 
be  received  to  the  ufe  of  the  teftator,  but  mud  be  received  to  the 
ufe  of  the  executor.  The  executor  has  confented  by  bringing  the 
adion,  and  the  money  is  afiets  immediately  upon  the  judgment. 
It  is  quite  a  new  debt  created  from  the  defendant  to  the  executor 
fince  the  death  of  the  teftator,  and  a  new  caufe  of  afiion  which 
was  not  fubfifting  before.  The  defendant  was  never  indebted  to 
the  teftator  for  this  money,  and  the  original  debtors,  the  tenants 
are  difcharged.  No  doubt  had  the  a£lion  been  brought  againft 
the  tenants,  it  mud  have  been  brought  agamft  chem  by  the  plain- 
tiff  as  executrix,  becaufe  it  was  a  debt  as  to  them  fubfifting  in  the 
teftator's  lifetime,  and  no  new  caufe  of  a£tion  s^rifing  to  the  execu- 
,irix.  / 

<<  As  to  the  fet  off;  we  cannot  conGder  the  convenience  or  the 
inconvenience  on  one  fide  or  the  other,  but  muft  go  according 
to  the  a£l  -,  for  the  ftatute  2  Ge9.  2.  f.  22.  /  13.  fays,  if  either 
party  fues  or  is  fued  as  executor  or  adminiftrator,  where  th/sre  are 
mutual -debts  between  the  teftator  or  inteftate  and  either  party, 
one  debt  may  be  fet  againft  the  other ;  fo  that  it  is  confined  by 
the  (latute  exprefsly  to  cafes  where  the  fuit  is  as  executor  or  ad* 
minidrator.  And  therefore  in  the  prefent  cafe,  the  fuit  not  being 
zs  executor,  I  think  it  is  not  within  the  ftatute,  and  that  the  debts 
due  from  the  tel^ator  to  the  defendant  cannot  be  fet  off  againft 

thi» 
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this  plainttflT  in  an  aAion  brought  by  her  in  her  own  name  and 
not  a8  executor.  And  fuppofing  this  to  be  fo^  it  was  urged  as 
one  reafon  why  the  a£lion  here  <  ought  to  have*been  brought  hj 
the  plaintiff  as  executrix  :  but  this  ftatute  will  not  alter  the  law 
as  to  that  point  from  what  'it  was  before;  and  if  the  ftatute  has 
not  remedied  all  the  inconveniences,  we  muft  take  it  as  it  is>  and 
cannot  (I  think)  extend  *it  farther*  So  the  poftea  muft  be  deli- 
▼ered  to  the  plaiatiffi^^and  (he  muft  have  her  judgment •**    * 


.  i 


1.  Of  an  EtMador^s  or  Adm^^ators*  Liability  to  befued  ^ 
4    M  ^         on  Contrasts  made  by  tbeX^Jiafor  or  Inteftate. 

^  An  executor  or  adminiftrator  is  anfw^gUfFfer  the  eontraOs 

and  agreements  of  his  teftator  and  inteftate,  as  f^r  as  he  has  af* 
fets,  though  he  be  not  exprefsly  mentioned  ther€hi(d). 

As  if  goods  be  fold  and  delirered  to  A.  who  dissi  not  haTin^ 
paid  for  them,  and  leaves  B.  his  executor,  the  vendor  may  main- 
tain an  a&ion  of  ajfumpft  againft  the  executor  for  the  amount  of 
the  goods  fo  fold  (/}.  ^ 

So,  it  hath  been  refolved,  that  there  is  no  dtfierence  between  a 
promife  to  pay  a  debt  certain,  and  a  promife  to  do  a  collateral  ady 
which  is  uncertain,  and  refts  only  in  damages ;  for  wherever  the 
teftator  himfclf  would  have  been  liable  to  an  a£lion,  his  executor 
or  adminiftrator  (hall  be  liable  alfo ;  except,  indeed,  upon  fuch 
contrads  or  agreements  which  require  fomething  to  be  performed 
by  the  teftator  in  perfon^  becaufe  in  fuch  cafe  the  executor  cannoft 
perform  it(y). 

If  therefore  a  man  promifes  another,  that  in  confideration  that 
he  will  marry  his  daughter,  to  give  him  as  much  as  he  hath  given 
or  fliould  give  wiih  any  of  his  other  daughters,  if  after  he  gives 
fuch  a  fum  with  another  of  his  daughters  and  dies,  an  aSion  upon 
this  affumpftt  lies  againft  the  adminiftrator,  notwithftanding  it  be 
collateral  (r}« 

So;  if  A.  buys  goods  of  J?.,  and  becaufe  B.  diftrufts  the  payment 
of  A,y  J.  S,  promifes  that  if  A*  does  not  pay  him  ^t  fuch  a  day» 
he  himfelf  will  pay  it }  J.  5.  dies,  and  the  money  is  not  paid  at 

{o)  Bae^  Ab,  tit.  Executors  and  Adminiftratprs,  P,  C^^p.  375. 
{p)  PL  Com.  182.  1  Sid.  I  4.  1  Keh,  385.  Ltv,  loo,  lou 
iq)  Cro.  Jac  404.417.  571.    Jon.  \6*   Palm.  329.    Cro.  Jsc.  66tm 
1  R»L  Rip  265,  433.    3  Bui/fr.  ^35.    ^^        {r)  x  vRc/.  Air.  14-//.  3. 
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the  day,  the  executors  of  J.  S.  may  ]>e  charged  in  an  a£lion  upon 
this  promisei  though  it  be  coilutejpal.  (s) 

So,  in  an  a£tion  upon  the  cafi^(/)  againft  an  executor,  if  the 
plaintifF  declare,  that  wheresrs  he  had  fued  an  afiion  againft  B. 
the  defendant's  teftator,  whereupon  B.,  in  confideration  that  the 
plaintiff  would  forbear  to  profecute  the  faid  writ  further  againft 
him,  promifed  to  pay  50A  to  the  plaintifF;  the  aQion  liek  againft 
the  executor  upon  this  promife,  becaufe  fuch  promife  15  not  col- 
lateral, for  that  an  zQ\on  of  debt  would  have  lain  againft  the  teft^-  . 
tor  upon  this  promife. 

So,  in^cafe  againft  an  executor,  {ti)  the  declaration  was  of  a  pro^ 
mife  by  tcftator  to  deliver  certain  goods  in -his  pofleffion  to  the 
plaintiff  upon  requeft.  It  was  objed^ed  that,  the  teftator's  pro- 
mife was,  that  himfelf  would  deliver  the  goods,  and  not  that  his 
executor  (hould,  and  that  he  would  do  it  on  requeft ;  but  no  re« 
queft  appears  to  have  been  made  to  the  teftator.  But  per  Rolh 
Ch.  J.  an  executor  may  be  charged  on  a  collateral  promife,  if  there 
was  a  breach  of  it  in  the  teftator's  lifetime^  and  the  requeft  here 
is  good  and  goes  to  alL 

3.  Of  tin  Executor^  s  Liability  f of  Funetal  Expences. 

An  executor  is  not  liable  to  pay  for  funeral  expences,  tfnlefs  he 
perfonally  contrails  with  the  undertaker  \  becaufe  this  is  a  charge 
which  would  make  him  liable  de  bonis  propriis.  {m) 

4-  Of  a  Promife  by  an  Executor  to^ fay  the  Debt,  ^c^ 

of  his  Tejlator. 

If  an  executor  or  adminiftrator  for  a  good  confideration  promife 
to  pay  the  debt  of  his  teftator  or  ititeftate,  he  is  liable  de  boni^pra^ 
frits,  (y) 

Thus,  (2)  \{  A.  (to  whom  the  teftator  was  indebted)  comes  to 
the^executor,  and  fays  that  he  intends  to  fue  him  for  the  debt  i 

(x)  I  RoL  air,  14.//.  6.  (/)  Ihtd.phf.  Hob^  aid. 

iu)  Sty.  158.  (x)  ^i//.  309. 

\y)  In  what  cafes  the  promife  of  an  executor  to  pay  the  debt  of  nis 
teftator  muft  be  in  writing  by  vntue  of  the  ftatute  of  frauds.  Vide  ante 
Vol\  .1,  Part  J.  eb,  ^f'  i. 

(%)  f  RoL  abr,  24.^/.  35.  9  Co.  94.  1  D^.djr.  53.  But  fee  1  Bu^r. 
278.  3  Leon  67.  I  Fint,  ij2. 

Vol.  I.  Mm  upon 
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upon  which  tkc- executor  promife&in  coafideratton  that  the  plain- 
tiff will  forbear  him  for  t  reafonable  time  be  will  pay  him,  and 
A.  forbears  to  fue  him  for  a  reafonable  time ;  this  is  a  good  conC« 
deration  to  charge  the  defendant  in  an  a£tion  upon  the  cafe, 
'9ut  of  bis  own  ejlate  without  afiets  ;  for  by  this  promife  it  is  in- 
tended as  well  to  forbear  to  fue  the  executor,  as  to  forbear  the 
debt)  and  a  forbearance  of  /uit  is  a'  good  confidcration  without 
affets  at  the  time  of  the  promife. 

So,  if  a  man  makes  a  contra£l  with  J.  S,  and  dies  inteftate^ 
and  his  adminiftrator,  in  confideration  of  forbearance,  &c.  pro- 
mifes  to  pay,  &c.  this  is  a  good  confideration,  though  the  admt* 
niflrator  was  not  chargeable  upon  this  contra£l  at  common  law, 
for  he  was  chargeable  in  confcience.  (a) 

So,  where  a  furety  paid  a  fum  of  money  for  his  principal,  and 
after  the  death  of  the  principal  his  esKcutor  promifed  the  furety, 
that  if  he  would  forbear  to  fue  for  fuch  a  time,  he  would  pay  the 
money.  It  was  moved  in  arreft  of  jalgment,  that  this  confidera- 
tion was  Yoid ;  but  ^/r  Curiam,  the  adiion  well  lies  again  (I  the  ex* 
ecutor,  becaufe  he  w^s  liable  in  equity,  (i) 

So,  where  a  perfon  being  executor,  in  confideration  the  plaintiff 
l^rould  account  with  him,  promifed  to^pay  the  plaintiff  what 
{hould  be  found  owing  to  him  from  the  tedator :  it  is  faid,  (c) 
that  this  was  held  a  good  confideration,  though  the  executor  had 
no  ailets  becaufe  there  was  an  z&  done,  viz.  accounting  at  the 
executor^s  requeft. 

But  in  thfe  cafe  of  Secar  v.  Atkwfon  adminlftratrix  oi Ailinfm,  {d) 
which  was  an  adion  of  ij/^iTfj^r ;  and  the' declaration  confided 
of  four  counts.  The  fird  for  goods  fold  and  delivered  to  the  in- 
tedate ;  fecond,  quantum  valebant  §>  third,  money  paid  to  the  ufe 
of  the  inteftate^  fourth,  that  the  plaintiff  accounted'  with  tbg 
defendant  as  adminiftratrixi  as  aforefaidy  of  and  concerning  divers  fums 
of  money  f  isfc.  owing  from  the  inteftate  to  the  plaint ff,  and  upon  that 
account  the  intcdate  was  found  in  arrear  and  indebted  to  the 
plaintiff,  &c.  and  being  fo  found  in  arreaf  and  indebted  (he,  the 

{a)  1  RqI  air,  28  pL  g6.  Mo.  702.  PI,  977.  Cro,  Jac.  47.  Teh.  5$. 
Bui  fee  Cro.  £^k.  804.  For  more  ^onccroing  promiiet  bv  czccutora  in 
confideration  of  forbearance,  vide  Pod  VoL  a.  Part  III.  ebaf.  14. 


fh)  Scott  V.  Stevens,  Sid.  89.  Ltv,  71. 
'  -  -    - 


c)  Vide  Hawes  t>.  Smith  2  Lev.  122.  I  FetUr..  26s.  S.  .C,  See  mffo 
Freeman  ^6j..  pL  655.  3  Keh.  356,  417.  Met.  %.  zs.  Cro.  Car.  70.  Sed 
tide  next  cak*  (^  i  ^.  SL  loa* 

3  fatd 
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faid  defendant  at  Adminiftratrix  as  aforefaid^  in  canfideration  tbermf 

To  this  declaration  it  was  objcAed  that  there  was  a  misjoinder 
of  a£lion  ;  for  that  the  judgment  on  the  three  firft  counts^  would 
be  de  boms  tejiatoris^  and  on  the  latter,  de  bonis  propriis^  becaufe  in 
the  lad  count  the  defendant  is  charged  in  her  own  right.  And  in 
fupport  of  this  objection  was  cited  the  cafe  of  Howes  v.  Smith. 
But  the  court  oTerruled  the  objeflions  and  Heathy],  delivered  the 
opinion  of  the  court  as  fallows :  '<  This  is  an  a6iion  brought 
againft  an  adminlftratrix  for  a  debt  due  from  the  intellate.  Apd 
un^ueftionably,  if  the  judgment  were  to  be,  as  it  has  been  con« 
tended,  in  one  inftance  de  bonis  teftataris^  and  in  the  other,  de  bonis 
propriis,  the  declaration  would  be  bad,  but  we  are  of  opinion,  that 
the  objection  is  not  founded  in  truth,  and  that  the  defendant  is 
charged  as  adminiftrairix  on  all  the  counts.  The  authority 
which  was  chiefly  relied  on,  was  an  anonymous  cafe,  in  Fentris^ 

more  correflly  reported  in  2  Levinz,  by  the  name  of  Hanves  t. 

«  • 

Smithy  which  was  a  writ  of  error,  on  an  action  in  this  court 
againft  an  executor,  in  which  the  plaintiff  declared  on  an  account 
ftatcd  at  the  requeft  of  the  defendant :  the  judgment  was  for  the 
plaintiff,  de  bonis  propriis  s  and  on  error  brought,  this  judgment 
was  affirmed  in  the  King^s  Bench^  it  being  holden  not  to  be  errors 
becaufe  the  plaintiff  was  not  bound  to  account  with  the  executor^ 
and  yet  did  account  at  tlie  requeft  of  the  executor ;  therefore  a 
good  confideration  w^ss  raifed.  But  it  is  very  difficult  to  reconcile 
that  cafe  with  any  true  principle  of  law.  The  plaintiff  was  bound 
in  equity  and  confcience  to  account,  the  defendant  might  have  had 
a  writ  of  account'  againft  him,  by  the  ftatute  of  31  Ed.  3.  as  ap« 
pears  from  Lord  Cohe^%  commentary  on  the  ftatute  of  Weftminfter 
the  fecond.  It  is  alfo  faid  in  the  cafe  of  Hawes  v.  Smiti^  that 
the  promife  was  in  confideration  of  forbearance  to  fue  ^  but  fo  far 
is  it  from  being  like  forbearance  to  fue,  that  the  defendant  deiires 
to  account,  and  facilitates  the  bringing  a  fuit,  by  afcertaining  the 
fum  due.  It  was  alfo  faid  that  the  plaintiff  did  not  account  at  ^ 
the  requeft  of  the  defendant,  and  fo  there  was  no  confideration  for 
the  promife }  but  it  is  exprefsly  ftated  that  they  accounted  toge« 
ther,  and  that  the  defendant  promifed  as  admlniftratrix.  This  is 
the  common  mode  of  declaring  againft  executors  and  admxniftra« 
tors,  to  fare  the  ftatute  of  limitations  %  but  if  it  were  to  be  con* 
fidered  as  making  them  perfonally  liable^  I  do  not  know  who 
would  ever  take  out  admioiftration/' 

M  m  »  So» 
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S09  if  an  executor  without  any  confideration,  promifes  to  pay 
the  debt  of  Jiis  teftator,  when  hehasjio  affctSt  (uch  promlfe  Is 
nudum  paBum^  ex  quo  non  oritur  aB\o„ 

Thus  in  the  cafe  of  Rann  and  another^  executors  of  Mary 
Hughes  y.  Ifabelln  Hughes  adminiflratriz  of  John  Hughes  in  error :  [e) 
The  declaration  ftated  that  on  the  nth  oi  June  1764  divers  dif- 
putes  had  arifen  between  the  plaintifPs  teftator^  and  the  defend- 
ant's inteftate  which  they  referred  to  arbitration  ;  that  the  arbi- 
trator awarded  that  the  defendant's  inteftate,  fhould  pay  to  the 
plaintiff's  teftator  839/.  That  the  defendant's  inteftate  afterwards 
died  pofTciTed  of  effe£ts  fufiicient  to  pay  that  fum ;  that  adminif- 
tration  was  granted  to  the  defendant ;  that  Mary  Hughes  died^ 
having  appointed  the  plaintiffs  her  executors;  that  atthe  time  of 
her  death  the  faid  fum  of  983/.  was  unpaid,.  <*  by-reafon  of  which 
premifes  the  defendant  as  adminjftratrix  became  liable  to  pay  to 
the  plaintiffs  as  executors  the  faid  fum,  and  being  fo  liable,  (he  in 
conCderation  thereof  undertook  and  promifed  to  pay/'  &c*  On 
this*  declaration  a  verdi£l  was  found  for  the  plaintiff,  and  a  general 
judgment  was  entered  in  the  Kin^s  Bench  againft  the  defendant 
be  bonis  propriU.  This  judgment,  however,  was  reverfed  in  the 
Exchequer  Chamber ;  and  a  writ  of  error  was  afterwards  brought 
in  the  Hmife  of  Lords  g  where  after  argument  the  following  quef- 
tion  was  propofed  to  the  Judges  by  the  Lord  Chancellor,  <<  Whc* 
therfuffici^nt  matter  appeared  upon  the  declaration  to  warrant  after 
TcrdiBt  the  judgment  againft  the  defendant  in  error  in  her  per/anal 
capacity;**  upon  which  the  Lord  Chief  Baron  Skynner,  delivered 
the  opinion  of  the  Judges  to  this  effeA.— *It  is  undoubtedly  true 
that  every  man  is  by  the  law  of  nature  bound  to  fulfil  his  engage* 
ments.  It  is  equally  true  that  the  law  of  this  country  fupplies  no 
means  nor  a0brds  any  remedy,  to  compel  the.  performance  of  an 
agreement  made  without  fuScient  confideration;  fuch  agreement  is 
nudum  pa^um  ex  quo  ncn  oritur ;  actio  $  and  whatfoever  may  be  the 
fenfe  of  this  maxim  in  the  civil  law,  it  is  in  the  laft  mentioned  fenfe 
only  that  it  is  to  be  underftood  in  our  law.  The  declaration  ftates 
that  the  defendant  being  indebted  as  adminiftratrix  promifed  to 
pay  when  requefted»  and  the  judgment  is  againft  the  defendant 
geoicrally.  The  being  indebted  is  of  itfelf  a  fufficient  confidera- 
tion  to  ground  a  promlfe,  but  the  promife  muft  be  co*^tenfive 
with  the  confideration  unlefs  fome  particular  confideration  of  iz6t 
can  be  found  here  to  warrant  the  extenfion  of  it  againft  the  de* 

{i)  7  Term  Rep*  350.  if»  «•    See  aljk  3  Lev,  6j. 

s  fendant 
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fendant  in  her  own  capacity.  If  a  perfon  indebted  in  one  right  in 
confideration  of  forbearance  for  a  particular  time  promife  to  pay 
^  in  another  righti  this  convenience  will  be  fufficient  confideration 
^o  warrant  an  adion  again  ft  him  or  her  in  the  latter  right :  but 
here  no  fufficient  confideration  'occurs  to  fupport  this  demand 
againft  her  in  her  perfonal  capacity ;  for  (he  derives  no  advantage 
or  convenience  from  the  promife  here  made.  For  if  I  promife  ge- 
nerally to  pay  upon  requeft  what  I  was  liable  to  pay  upon  requeft  j^ 
in  another  rights  I  derive  no  advantage  or  convenience  from  this 
promife,  and  therefore  there  is  not  fufficient  confideration  for  it. 
But  it  is  faid  that  if  this  promife  is  in  writing,  that  takes  away  the 
neceffity  of  a  confideration  and  obviates  the  obje£lion  of  nudum 
pmSum  for  that  cannot  be  where  the  promife  is  put  in  writing ; 
and  that  after  verdiA,  if  It  were  neceflary  to  fupport  the  promife 
that  it  (hould  be  in  writing,  it  will  after  verdi£t  be  prefumed  that 
it  was  in  writing :  and  this  la(l  is  certainly  true ;  but  that  there 
cannot  be  nudum  paBum  in  writing,  whatever  may  be  the  rule  of 
t)ie  civil  law,  there  is  certainly  none  fuch  in  the  law  of  England. 
His  lord(hip  concluded  by  faying,  <<  that  all  his  brothers  concurred 
with  him,  that  in  this  cafe  there  was  not  a  fufficient  confideration 
to  fupport  this  demand  as  z  per/bnal  dtmznd  againft  the  defendant, 
and  that  its  being  now  fuppofed  to  have  been  in  writing  makes  no 
Bifference.  The  confequence  of  which  is  that  the  queftion  put  to 
us  muft  be  anfwered  in  the  negative.'' 

The  Houfe  of  Lords  affirmed  the  judgment  of  the  Exchequer 
Chamber. 

So,  if  B.  as  adminiftrator  to  J.  D.  is  indebted  to  A.  in  aoA  and 
upon  this  B.  in  confideration  thatadminiftration  is  granted  to  him 
and  that  he  has  aflets  in  his  hands,  afliimes  and  promifes 
to  pay  the  debt  tarn  cih  as  any  debt  due  to  the  inteftate 
comes  to  his  hands  to  the  value  of  the  debt,  and  after  fuch  a  debt 
*  comes  to  his  hands,  yet  no  aAion  lies  upon  this  promife,  for  here 
is  no  confideration  to  maintain  this  a£lion  by  which  the  adminif- 
trator  (hould  be  charged  out  of  his  own  eftate,  for  here  the  con* 
fideration  is  not  to  forbear  to  fucj  or  any  other  confideration.  (f) 

So,  in  the  cafe  of  Forth  and  others  y.Aanton^  {g)  which  was  an 
m£lion  of  affumpJU^  wherein  the  plaintiffii  declared  that  one  Robert 
Stanton,  the  late  hufband  of  the  defendant^  was  indebted  to  John 
Neve  and  Timothy  Alfopp  in  looA  for  beer  fold  by  them  to  him,  and 
being  fo  indebted^  the  faid  Robert  Stanton  died  i  after  whofc  death 

(/)  I  RoL  dr.  2^pl.  3S9  and/ee  i  Ban.  ;a.         {g)  i  Sound.  210. 
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the  defendant  took  into  her  hands,  goods^  and  chattels  of  the  faid 
Robert  Stanton,  of  the  value  of  looA  and  adminiftered  thofe  goods 
and  chattels,  as  executor  of  the  will  of  the  faid  Robert^  and  that 
afterwards  the  defendant  bad  paid  40/.  parcel  of  the  faid  loo/. 
to  the  faid  Neve  and  Alfapp-  .And  whereas  the  faid  Neve  and 
Alfopp  afterwards  had  affigned  to  and  appointed  the  plaintiffs  to  re- 
ceive of  the  defendant  6o/.  refidue  of  the  faid  100/.  to  the  ufe  of 
the  plaintiffs,  whereof  the  defendant  had  notice  given  to  her : 
whereupon  the  defendant,  in  confideration  that  the  plaintiffst  at  the 
fpecial  inftance  and  requeft  of  the  defendant  would  accept  the  de-* 
fendant  to  be  their  debtor  for  the  faid  60L  undertook  and  promifed 
the  plaintiffs  to  pay  them  the  faid  60/.  And  the  plaintiffs  aver  that 
they  had  accepted  the  faid  defendant  to  be  their  debtor.  And 
thej  ahb  declared  upon  an  injimul  eomputafet  for  60L  more. 

It  was  objedled  that  the  declaration  was  infufficient^becaufetherc 

is  no  good  confideration  to  found  the  promife  ;  and  it  was  argued 

that  the  defendant  before  the  promife  did  not  owe  any  thing  to 

the  plaintiffs,  but  to  Neve  and  Alfopp  •-  and'  by  their  affignment, 

w  1^  .    c^     they  did  pot  transfer  any  property  or  intereff  in  the  debt,  being 

:   i  ^    L.  n    ^  ^^fi  ^^  aSlion,  but  only  gave  an  authority  to  the  plaintiffs  to  re  • 

ccive  it,  if  the  defendant  would  pay  it    But  if  the  defendant  would 
•M^^  not  pay  it,  the  plaintiffs  could  bring  any  adion  againft  her,  but 

Neve  and  Alfopp  mud  have  fued  for  it.  It  is  true,  indeed,  that  if 
the  defendant  had  paid  the  60/.  to  the  plaintiffs,  fhe  would  be  dif- 
charged  againft  the  faid  Neve  and  Alfopp ;  but  in  this  cafe  the  de- 
fendant refufed  to  pay;  therefore  Neve  and  Alfopp  ought  to  bring^ 
the  a£lion  againft  her,  and  not  the  plaintiffs,  whb  have  not  any 
intereft  in  the  debt.  And  this  cafe  is  no  more,  than  if  I  promife 
a  ftranger,  to  whom  I  do  not  owe  any  thing,  that  if  he  will,  accept 
me  to  be  his  debtor  for  60/.  I  will  pay  it  to  him,  yet  this  is  but  a 
nudum  paBum^  becaufe  I  was  not  indebted  to  him  before.  And 
my  promife  to  pay,  if  the  other  will  receive  it  is  nothing  but  a  mere 
voluntary  promife,  which  does  not  bind  me  at  all.  And  in  the 
prefent  cafe,  if  the  promife  (hould  be  good,  the  defendant  woalji 
be  charged  de  bonis  propriir,  where  (he  was  chargeable  to  Neve  and 
Alfopp  only  de  bonis  teftatoris  3^  and  yet  here  is  no  confideration  at 
all  fo  to  charge  her:  and  of  this  opinion 'was  the  whole  court. 
And  judgment  was  given  for  the  defendant. 

S0|  in  the  cafe  of  ParUr  v.  BayUs  and  «;5/r^(3)  wludi  waa  aa 

(A)  2  Bsif.  6f  P»/.  73. 
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la£iion  of  ajfumffit^  wherein  the  plaintiff  declared  againft  nTm. 
Bajlis  and  Mary  his  wife,  the  latter  being  adminidratrix  of  Eli%. 
Staitard  deceafed :  for  that  whereas  Eliz.  Statiard  died  inteftate 
poflefTed  of  South  Sea  dock  which  (he  held  in  truft  for  the  plaintiff^ 
and  upon  which  certain  dividends  were  due,  in  confideration  that 
the  plaintiff  at  his  own  expence  would  procure  adminidration  to  be 
granted  to  Mary  Baylis  as  the  next  of  kin  to  £/iz.  Stattard,  and 
would  furnifli  evidence  to  enable  the  defendants  to  receive  the  di- 
vidends, the  faid  William  Baylis.  and  Mary  his  wife  (he  being  ad« 
ihinidratrix,  as  aforefaid,  promifed  to  pay  over  to  the  plaintiff  the 
amount  of  the  dividends  when  r^eived. 

The  court  held,  that  the  conGderation  (lated  was  infufficient 
to  fupport  the  promife,  and  that  the  dividends  never  made  part  of 
the  inteflate's  eftatc. 

Lord  EidoNy  Ch.  J.  faid,  "  The  fa£ls  of  this  cafe  arc,  that  the 
plaintiff  being  entitled  to  a  certain  fum  of  3  per  cent.   South  Sea 
annuities  (landing  in  the  name  oi  Elixabeih  Siattard^  znA,  alfo,to 
the  dividends  which  had  accrued  during  her  life,  was  defirous  of 
obtaining  poffelCon  of  them  through  the  medium  of  an  adminiftra- 
tion.     The  confideration  for  the  promife  (lated  in  the  declaration 
is,  that   the   plaintiff   undertook  to    procure  adminiftration    to 
Mary  Baylis  as  next  of  kin,  at  his  own  expence,  and  alfo  to  pro« 
cure  evidence  by  which  (he  (hould  be  enabled  to  receive  the  diri' 
dends.      But   this  affords   no   con(ideratIon    for    the    promife. 
Though  Mary  Baylis  was  next  of  kin,  it  does  not  appear  that  (he 
was  to  derive  any  peculiar  benefit  from  taking  out  adminiftration, 
and  if  the  plaintiff  was  defirous  of  placing  fome  pcrfon  between 
hlmfelf  and  the  South  Sea  Company  it  is  very  obvious  that  he  ought 
to  pay  all'  the  expences  attending  that  tranikQion.     Whatever 
dividends  had  been  received  by  the  inteftate  in  her  life-time  were 
part  of  the  general  funds;  and  with  refpe£l  to  them  the  plaintiff 
ii  entitled  to  demand  payment  out  of  the  affets,  either  as  a  fpecialt]^ 
or  (imple  contrafl  creditor,  according  as  he  may  be  poffeffed  ofs 
fecurity  or  not.     But  the  prefent  aSion  feeks  a  judgment  de  bonii\ 
intefiati^  on  the  receipt  of  a  fum  of  money  by  the  defendants  afte^-. 
the  death  of  the  inteftate.   The  queftion  is,  whether  Mary  Baylis^ ' 
who  appears  on  this  record  rather  in  the  chara£ler  of  tru(lee  than 
in  any  other  charader,  (for  the  ftock  is  not  affets,)  has  fo  much 
relation  to  the  inteftate  that  her  perfonal  z(k  of  receiving  thit 
money  though  as  a  truftee,  (hall  give  a  general  remedy  to  the 
tfftuj  que  trufi  againft  all  the  affets  of  the  inteftate  in  common 
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with  the  fimple  contra&  and  fpeciaky  creditors  ?  Not  doubtin 
jthat  the  plaintiff  has  abundance  of  remedies,  I  am  of  opinion  that 
he  is  not  entitled  to  charge  the  aflets  of  the'inteftate  with  a  'de> 
mand  founded  on  the  receipt  of  th^  which  neye^  wa«  a  part  of 
ihe  inteftate'^  eftate.'' 

Heatby  J.  alfo  fasd,  *<  It  feems  admitted,  that  judgment  muft  be 
given  iU  bonis  inteftatim  this  cafe  in  the  firft  inftance.  But  there 
has  been  no  default  on  the  part  jpf  the  inieftate.  The  receipt  of 
dividends  after  tiie  death  of  the  inteftate  i$  the  caufe  of  afiion ; 
Bnd  the  promiie  of  Mary  BaylU  is  in  confequence  of  that  receipt. 
'^his  promife  will  not  bind  her  Ijtufband.  And  a9  the  mpney  never 
^as  aflets  for  payment  of  debt^,  nonpayment  in  thi^  cafe  cannot 
bind  the  eflate  of  the  deceaiied." 

So,  9  fubmiffipQ  tp  arbitration  by  ax^  adminiftratQr  is  not  aa 
mdmi0ion  of  aflets;  and  if  a  ftim  of  money  is  awarded  to  be  dstc 
from  the  inteftate,  without  faying  by  whom  it  (hall  be  paid,  the 
adminiftrator  is  not  perfmallj  liable  de  htfis  proprilf,  but  pnly  d£ 
bonis  iejlatoris.  (i) 

Sq>  a  ppwer  pf  attorney  given  by  an  executrix  tP  ad  for  her  as 

executrisj  doe.s  pot  authorife  the  accepting  of  bills  pf  exchange  to 
^harge  herin  her  pwn  right,  for  dtbts  due  from  her  teftator. 

Thus,  in  the  cafe  of  Gardntr  v.  SaiUif,  (i)  which  was  an  ac- 
^ipn  pf  aJfum^U  on  a  bill  of  exchange^  drawn  by  the  plaintiflF  on 
the  4^h  of  September  1793,  for  793A  'js.  9^.  on  the  defendant^  by 
the  name  and  defcription  of  Mrs.  C.  Baillie  executrix  "of  J.  B.^ 
accepted  by  E*  Thornton  for^  and  on  behalf  oftbf  dffndanty  it  being 
^verrcd  that  Thornton  was  duly  authorifed  to  accept  the  faine  qn  the 
defendant's  account.  At  the  trial  before  Lord  Kenyon^  Ch.  J.  it  wa^ 
proved,  op  behalf  of  the  plajntiiF,  that  Thornton,  M^hq  aAed  under  a 
letter  pf  attpniey  fpm  ^he  defendant  accepted  the  bill  in  quefiioui 
which  wa$  drawn  and  accepted  for  a  deb^  due  to  ^h^  plaintiff  from 
the  defendant's  teftator,  and  evidence  was  offered  to  prove  that  the 
defendant  had  paid  other  bills  drawn  on  her  by  other  creditors  of 
7.  BaiUki  apd  accepted  pn  her  acpount  by  Thornton,  who  on  tbofe 
pcca(xt?ns  alfo  a£ied  under  this  power  pf  attorneys  but  {iOrd  Kenyon 
though^  the  eyidence  inadmifCble.  A  yerdid  however  was  taken 
jbr  the  pla^i^iff|  for  fhe  jimpont  pf  the  bill,  with  liberty  for  the 

f f )  PearfoD  ^p.  Henry,  5  Tefm  Rep.  6.    Sed  vide  Barry  %.  Rnfliy 
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defendant  to  move  to  fet  it  afide  and  to  enter  up  a  nonfuit,  if  the 
coirrt  of  King's  Bench  (hould  be  of  opinioo  that  the  plaintiff  ought 
fiot  td  recover. 

The  principal  queftion  in  the  caufe  vaS}  whether  Thornton  had 
power  under  this  letter  of  attorney  to  acej^t  bills  of  exchange  for 
the  defendant ;  becaufe,  if  he  had,  the  vcrdi£l  wa4  right.  By 
the  letter,  after  reciting  that  the  defendani  had  been  appointed 
executrix  of  J.  Baillie  who  was  entitled  to  coniMcrable  fums  of 
money  on  mortgage,  bonds,  bills,  notes,  unfettled  accounts,  Zee, 
the  defendant  appointed  Thornton  her  attorney,  as  executrix,  to  ajk, 
demandyfue  for  and  receive  all  fums  ^  &€•  "  Which  at  the  time  of 
J.  B.*s  death  were  due  to  him  and  which  were  then  due  to  her  as 
executrix ;"  in  her  name  as  executrixy  to  adjufl  and  fettle  all  accounts^ 
differences^  i^c>  whereinfbe,  as  executrix,  was  interefled;  to  fubmit  the 
fame  to  arbitration  (if  neceflary,)  and^or  that  put pofe  in  her  name  as 
executrifc  to  execute  any  bond,  tSc.  to  execute  for  her  and  in  her 
name,  as  executrix,  aflignmenis  of  mortgages,  receipt^  reieafes^ 
&c.  for  her,  and  in  her  name,  as  executrix,  and  agreeably  to  the 
due  courfe  and  order  of  law  to  pay  all  debts,  &c.  due  from  her  as 
executrix,  whether  on  mortgage,  bond,  bill,  note,  or  otherwife  ; 
and  generally  fol*  her,  as  executrit,  to  do  dll  fuch  farther  afls  for 
receiving  debts  and  difcharging  the  powers  giyen  by  the  letter  of 
attorney ;  and  giving  full  power  to  do  and  aft  **  touching  and  con-^ 
cerning  all  or  ^ny  of  the  f aid  premifes  as  effeSlually  to  all  intents,  con^ 
JhuSHons^and purpofes  Hvhatfoever,  asjbe  as  exectitrix  could^  iffcJ' 

A  motion  was  accordingly  made  to  fet  afide  the  verdid  and  en« 
ter  a  nonfuit ;  but  the  counfel  for  the  plaintiff  contended  that  as 
Thornton  was  exprefsly  authorifed  to  receive  and  pay  all  fums  due 
to  and  from  the  defendant,  to  refer  any  matters  in  difpute  be- 
tween her  and  any  other  perfon  to  arbitration,  and  generally  to  do 
all  further  and  other  lawful  and  reafonable  z&s  as  to  him  (hould 
feem  proper,  he  had  power  to  bind  the  defendant  by  accepting 
the  bill  in  queftiOD  on  her  account,  it  being  for  a  legal  debt  due 
from  her  as  executrix* 

Fpr  the  defendant  it  was  argued  that  thcaccepting  of  this  bill 
by  Thornton  was  an  excefs  of  authority  not  warranted  by  the  power, 
becaufe  it  would  charge  her  in  her  own  right,  whereas  the  letter 
of  attorney  only  authorifed  Thornton  to  bind  her  as  executriX|  the 
letter  being  cautioufly  drawn  with  that  view 

The  court  faid  that  though  they  had  no  doubt  about  t|ie  cafe, 
yet  as  there  ^a«  a  fimilar  caufe  (faid  to  be)  depending  in  the  court 
^  of 
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of  Common,  Pkas  (/)  on  the  cooftruflion  of  the  fame  letter  of  atto7« 
itey>  it  would  be  proper  not  to  decide  this  cafe  until  they  had  had 
an  opportunitj  of  conferring  with  the  judges  of  that  court  oa  the 
fubjed. 

On  a  fubfequent  day  Lord  Kenyan  Ch.  J.  fatd,  "  there  was  no 
yeafcMi  why  the  court  fliould  any  longer  fufpend  their  judgment  in 
this  cafe^  as  they  were  all  clearly  of  opinion  that  Thornton  had 
DO  authority  to  bind  the  defendant  by  accepting  the  bill  of  ex- 
^ange  on  her  account^  and  <^onfequentIy  that  the  a£lion  could  not 
be  maintained.  That  they  had  confulted  with  the  judges  of  the 
'  <ourt  of  Common  P/eas,  who  authorifed  him  to  fay  that  they  con- 
curred in  this  opinion  refpe^ing  the  eon{tru£lion  of  the  letter  ol 
attorney,  but  that  there  were  .other  circumdances  in  that  cafe.  ' 
The  rule  for  a  nonfuit  was  made  abfolute  accordingly* 

The  cafe  alluded  to  by  the  court  of  King^i  Bench  is  Howard  ▼• 
BaillUf  (m)  ia  which  it  was  decided,  that  if  a  perfon,  ading  for  an 
executor  under  a  power  of  attorney,,  thereby  authorizing  him  to 
tranfa£t  the  affiiirs  of  the  teftatpr  in  the  name  of  the  executor,  as 
executor,  and  to  pay,  difcharge  and  fatisfy  all  debts  due  from  the 
teftator,  accepts  a  bill  of  exchange  in  the  name  of  the  executor, 
for  the  amount  of  a  debt  due  to  a  creditor  from  the  teftator,  and 
the  executor  afterwards  admits  that  the  bill  fo  accepted  is  for  a 
juft  debt,  and  that  it  ought  to  be  paid,  the  executor^  ia  perfonally 
liable  df  bonis  propriis.' 

So,  if  an  executor  bind  hxmfelf  by  a  perfonal  engagement  to 
perform  an  award,  or  if  the  fubmiflion  to  arbitration  be  a  reference 
not  only  of  the  caufe  of  a£tion,  but  alfo  of  the  queftion  whether 
be  has  or  has  not  aflets,  and  the  arbitrator  award  the  executor  to 
pay  the  amount  of  the  plaintiff's  demand,  it  is  equivalent  to  de- 
termining, as  between  the  parties,  that  the  executor  had  aflets  t(> 
pay  the  debt :  and  the  executor  is  concluded  by  the  award ;  aU 
though  it  will  not  operate  as  an  admiiEon  in  any  other  fuit :  and 
'  be  may  be  attached  for  nonpayment  (n) 

S'Qfa  BebtQr  making  his  Creditor  Executor  f  etvice  verfa. 

If  a  debtor  appoint  his  creditor  his  executor,  the  btter  is  al« 
lowed  to  retain  his  debt  in  preference  to  all  other  cijpditon  of  ao 
equal  degree.  (0) 

(/)  Howard  v.  Baillie,  thtfollonuwg  cafe: 

(»)  2  H,  Bi,  618.  (n)  Barry  v.  Rufh,  I  Term  Rff  <9f* 

(0)  tVeniw  Of,  E^ficniors  91 .  TollcrU  Law  oJExuuion,  Book  III »eap,  3. 
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Soi  if  a  debtor  make  his  creditor  and  another  perfon  executory 
and  the  creditor  neither  proves  the  will  nor  a£ls  as  executor,  he 
may  maintain  an  a£lion  againft  the  other  for  his  demand  on  the 
teftator. 

Thusj  in  the  cafe  of  A.  and  J.  Rawiinfon  v.  Shaw  executor  of 
Whodbou/f,  (p)  which  was  an  adion  of  ojjutnffit :  and  the  eight 
firft  counts  in  the  declaration  were  on  promifes  made  hj  the  te& 
tator ;  the  laft  count  was  on  a  promife  by  the  defendant  as  execu- 
tor. To  the  firft  eight  counts  the  defendant  pleaded  that  WcojL 
houfe^  the  teftator,  in  his  lifetimCi  (to  wit,)  on,  &c.  duly  made  and 
publiQied  his  laft  will  and  teftament  in  writing,  and  thereof  coo* 
ftituted  and  appointed  the  defendant  and  J.  Rawlin/off,  and  three 
other  perfons,  joint  executors;  and  foon  afterwards  died  without 
altering  or  revoking  it.  And  as  to  the  laft  count,  that  that  pro- 
mife and  undertaking  (if  fuch  were  made)  was  made  by  the  de- 
fendant together  with  the  faid  J.  Rawlinfon^  and  thofe  three  per- 
fons, and  not  by  the  defendant  alone.  The  plaintiiFs  by  their  re- 
plication faid  that  J.  Rawlinfon  never  proved  the  will  of  Wood* 
boufe^  nor  took  upon  himfelf  the  burthen  of  the  execution  thereof^ 
nor  in  any  manner  whatfoever  ever  accepted  of  the  fuppofed  ap- 
pointment of  him  the  faid  J,  Rawlinfon  to  be  an  executor  of  the 
faid  will,  nor  ever  adminiftered  any  goods  or  chattels  which' were 
of  the  faid  Woodhouje  deceafed  at  the  time  of  his  death,  as  executor 
of  the  laft  will  and  teftament  of  the  faid  Woodhoufe.  And  as  to 
the  other  plea  they  replied  that  the  promife  in  the  laft  count  waf 
not  made  by  the  defendant  together  with  J.  Rawlinjotiy  and  the 
other  three  perfons  as  in  the  plea  alledged. 

To  the  replication  to  the  firft  plea  there  was  a  general  demurrer| 
and  joinder  in  demurrer. 

In  fupport  of  the  demurrer  it  was  contended  that  the  nomina- 
tion of  the  plaintifi^  as  executor  in  the  will  of  Woodhoufe  the  tefta- 
tor operated  as  a  fufpenfion  of  his  legal  remedy,  as  he  had  not  ac« 
tually  renounced,  though  not  to  an  extinguifliment  of  the  debt^ 
or  even  to  a  fufpenfion  of  his  remedy  in  a  court  of  Equfty.  If 
fo,  the  plea  is  a  bar  to  the  a&ion,  and  the  fa£b  difclofed  by  the  re- 
plication does  not  vary  the  cafe.  All  the  legal  parties  to  a  con« 
tra^  muft  by  law  fue  and  be  fued,  which  is  fufficiently  proved  by 
the  ufnal  plea  in  abatement  where  any  of  the  parties  are  omitted 

(f)  i  Ttru  Rip.  SSI- 
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io  be  named  \  and  though  this  rule  has  fome  exceptions  with  regard 
to  defendantSi  it  is  univerfal  as  to  plaintiffs.  Now  here,  the  plain  • 
tiff  not  having  renounced,  moft  in  a  court  of  law  be  confidered  as 
having  all  the  legal  qualities  of  executor  (till  attached  to  him, 
and  therefore  cannot  fue  the  defendant  in  his  chara£}er  of  co- 
executor :  for  one  executor  cannot  fue  his  co  executor,  the  for« 
rntt  being  fuppofed  in  contemplation  of  law  to  be  equally  in  pof- 
feflion  as  joint  tenant  of  all  the  teftator's  a(rets,W^w/.  Off.  ofExe-- 
attors  lod^  out  of  which  he  may  pay  himfelf :  and  the  zScQi  of  a 
judgment  againft  an  executor  is  rather  to  attach  on  the  property 
of  the  teftator  than  on  the  perfon  of  the  defendant.  In  Co,  Litt.  264. 
h.  It  is  faid  that  if  the  obligor  make  his  obligee  his^xecutOT,  this 
is  a  releafe  in  law  of  tEe  aSiori.  But  the  duty  remains  for  which 
the  executor  may  retain.  Wankford  v.  Wanlfordj  Salk  299. 
Fryer  v.  Gildridge^  Hob.  10.  and  2  Show.  401,  where  it  is  added 
that  the  debt  is  not  extinguifhed,  but  only  fuperfeded,  as  to  the 
executor.  ^  PAWifM  184,  5.  gives  the  reafon  why  the  adion  is 
gone,  becaufe  in  judgment  of  law  the  plaintiff  is  fatisfied  before  ; 
for  if  the  executor  has  as  much  goods  in  his  hands  as  his  own 
debt  amounts  to,  the  property  in  thefe  goods  is  altered  and  veiled 
in  himfelf,  that  is,  he  has  them  as  his  own  goods  in  f<&tisfa£lion 
of  his  debt,  and  not  as  executor.  If  the  cafe  of  Dorchefter  v.  Wehb^ 
Sir  W.  Jones  34^.  be  cited  dn  the  other  fide,  it  is  diftinguifhable 
from  the  prefent ;  for  that  cafe  only  Qiews  that  were  the  obligee 
had  been  made  co-executor  with  another,  and  had  renounced,  the 
executor  of  the  obligee  might  fue  the  furviving  executor.  It  is  in- 
deed given  as  a  reafon  in  that  cafe,  that  when  an  obligor  maizes 
the  obligee  and  another  his  executors ;  and  the  obligee  refufes  the 
debt  is  neither  releafed  nor  difcharged,  and  the  obligee  may  fae 
the  affets;  but  that  was  an  obiter  di&um  thot  neceffary  for  the 
decifion  of  the  cafe  before  the  court :  and  there  too  it  muft  he 
taken  that  he  had  legally  renounced )  and  by^  the  death  of  the 
obligee  the  period  of  fufpenfion  had  ceafed,  and  the  whole  of  the 
property  had  gone  into  another  channel^  namely  into  the  hands  of 
the  furviving  executor.  But  here  the  plaintiff  has  not  legally  re^ 
nounced. 

The  counfel  for  the  plaintiff  was  (topped  by  the  court :  and  Lord 
Kenyon,  Ch.  J.  faid,  **  It  is  impoffible  to  entertain  the  leaft  dloubt 
in  this  cafe.  The  argument  is  that  if  j1.  owe  B.  a  fnm  of  monpy 
and  chufe'tb  make  him  his  executor,  though  B.  will  not  adt,  his 
Jegal  remedy  is  extinguiflied.    The  pix>pofition  is  too  monftruoos 

to 
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to  admit  of  any  argument.  If  indeed  the  creditor  had  accepted  of 
the  executorfliip,  and  a£led,  there  might  perhaps  have  beenjome- 
thing  in  it.  But  the  fafts  difclofed  by  the  replication  pofitively 
negative  that ;  for  it  is  there  averred,  that  he  never  proved  the 
will,  nor  took  upon  himfelf  the  burthen  of  the  execution  thereof, 
nor  in  any  manner  whatfoever  accepted  of  the  fuppofed  appoint- 
ment to  be  an  executor,  nor  ever  adminiftet^^  &c.  And  not- 
withftanding  this  he  is  now  told  that  he  cannot  enforce  the  pay- 
ment of  his  debt  in  a  court  of  law.  I  fliould  have  been  extremely 
forry,  to  have  found  myfelf  bound  by  authorities  to  accede  to  fuch 
a  polition :  and  I  am  glad  that  none  are  found  to  warrant  it,  and 
that  there  is  one  dire£):  authority  againft  it.  There  is  no  pretence 
therefore  for  this  demurrer;  and  even  if  \i  could  have  been  fup- 
ported,  it  would  be  diflioneft  in  the  extreme.'' 

r 

Buller^  J.  faid :  **  The  argument  in  fupport  of  this  demurrer  is 
fully  anfwered  by  the  plain  words  of  the  replication.  The  foun- 
dation of  the  argument  is,  that  this  is  an  a£lion  in  rcfpeft  of  pro- 
perty^ and  that  the  plaintiff  has  poffeffion  of  that  property:  but 
the  replication  pointedly  dates  that  he  never  proved  the  will,  nor 
in  any  manner  whatever  a£led  as  executor,  nor  adminidered. 
Thep  if  he  has  not  the  pofleffion  of  tne  property  of  the  teftator^ 
he  fiands  in  the  fame  fituation  as  any  other  ftranger,  and  may 
equally  fue  the  perfon,  who  has  legal  pofleffion  of  that  property.'* 
The  Court  accordingly  gaVe  judgment  for  the  plaintiff. 

But  if  a  creditor  appoint  his  debtor  executor,  fuch  appointment  ^ 
fluU  operate  as  a  releafe  and  extinguifliment  of  the  debt,  on  the 
principle  that  a  debt  is  merely  a  right  to  recover  the  amount  by 
way  of  a£tion,  and  as  an  executor  cannot  maintain  an  adion  . 
againft  himfelf,  his  appointment  by  the  creditor  to  that  office  dif- 
charges  the  a^ion,  and  confequently  difcharges  the  debt,  [q) 
Thus,  of  die  obligee  of  a  bond  make  the  obligor  executor,  this 
,  amoimts  to  a  releafe  at  law  of  the  debt :  (r)  if  feveral  obli- 
gors be«*  bound  jointly  and  feverally,  and  the  obligee  conftitute 
one  of  them  his  executor  it  is  an  extinguiihment  of  the  debt,  and 
the  executor  is  incapable  of  fuing  the  other  obligors,  {s)  The 
4d^t  is  alfo  rcleafed  where  only  one  of  feveral  executpfs  is  in* 

\q)  Vidi  TcIIer^s  JExecvtor  348.  Sooi  3.  eh.  4./  9.      (r)  8  Co.  *j6. 
fFittt,  Off.  SxKtUm  31.  1 1  Vtsu  Air,  398. 
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debted  to  the  teftator,  for  one  executor'cannot  maintain  an  a£lion 
againft  another  \  (/)  and  after  the  death  of  fuch  executor,  the  fur- 
tiving ^executors  cannot  fue  his  reprefentatiTe  for  the  debt,  (v) 
Nor  is  the  cafe  varied  by  the  executor's  dying  without  having 
proved  the  will,  or  having  adminiftered,  (;i;}  or  even  by  his  ^efofal 
to  2i6t  with  his  co-executors,  {y)  unlefs  he  formally  renounced  the 
office  in  the  fpiritual  court ;  fuch  a  renunciation,  indeed,  (hall 
prevent  the  releafe  of  his  debt ;  for  he  could  no  more  be 
compelled  to  accept  a  releafe  than  a  deed  of  grant,  (z) 

It  is  obferved  {a)  that  in  all  thefe  cafes  the  legal  remedy  is  de« 
firoyed  by  the  a£l  of  the  party,  and,  therefore,  is  for  ever  gone  ; 
but  the  effe£):  is  different  where  it  is  fufpended  merely  by  the  aA 
of  law}  as  if  admin iflration  of  the  efFedis  of  a  creditor  be 
committed  to  .the  debtor,  this  is  only  a  temporary  privation  of  the 
remedy  by  the  legal  operation  of  the  grant :  thus,  if  ^e  obligor 
of  a  bond  adminifter  to  the  obligee  and  die,  a  creditor  of  the 
obligee  having  obtained  adminiilration  de  b$nis  mn  may  maintain 
an  action  for  fuch  debt  againft  the  executor  of  the  obligor. 


6.  Of  an  Executor  defon  tort. 

If  a  perfoh  without  any  appointment  of  the  teftator  aiTume  the 
office  oF  executor,  by  taking  pofleflion  of  the  aflets,  paying  debts^ 
or  otherwife  adminiltering  the  effe£lsi  fuch  a  one  is  ftyled  «h 
executor  deftm  tort^  or  an  executor  of  his  own  wrong,  (i) 

In  the  fecond  refolution  in  Read^s  cafe,  {c)  it  is  faid,  that  if  aa 
Txecutor  is  made,  and  proves  the  will ;  if  a  ftranger  takes  any  of 
die  goods  of  the  teftator  claiming  them  as  his  own,  he  is  not  exe- 
cutor of  his  own  wrong ;  becaufe  there  is  another  executor  of 
fight,  whom  the  creditor  may  charge ;  but  although  there  b^  an 
eitecutor  who  adminifters,  yet  if  the  ftranger  takes  the  good%  and 
claiming  to  be  executor,  pays'debts«  he  may  for  fuch  e>pftfs  ad* 
miniftration  be  charged  as  executor  of  bis  own  wrong.  And  die 
third  refolution  was,  that  where  the  defendant  takes  the  goods  be- 

(/)  Wem,  Of.  Executort  jr.      (u)  /$.  33.  Plo,  Com.  264.  Leon.  320. 

(x)  Salk,  300.  Pk,  Cm.  184.  Went.  Off,  Executors.  31. 

{j)  Soft.  $69.  {»)  Ibid  307.  {a)  ToUef^i  Exeemor^ 

348.  and  fee  the  cafes  there  cit^d. 
•  (*)  ride  Toller's  Executor^  Bool  L  eh.  11./.  «•        (0  5  Co.  33.  *• 

fore 
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fore  the  rightful  emiitor  hath  taken  upon  him  or  proyed  the  will, 
he  may  be  charged  as  executor  of  his  own  wrong. 

^  S09  if  A.  the  fervant  of  S.  fell  the  goods  of  C.  an  inteftate,  at 
well  after,  his  death,  as  beforei  though  by  the  orders  of  C,  and 
pay  the  money  arifing  therefrom  into  ^  hands  of  B. :  B.  may  be 
iued  as  an  eicecutor  ik  fin  tort.  Biij^irhat  a£2s  make  a  perfisa 
iiabie  as  executor  defin  tort  is  matter  of  law  for  the  judge  to  decide  ; 
it  is  only  for  the  jury  to  fay,  whether,  the  ads  arc  fufficiently 
proved. 

Tfcas,  in  the  cafe  of  Padgett  and  another  v.  Prtf/lznd  Porteri{J) 
which  was  an  zCtion  of  ajjkmffit  £dr  goods  fold  and  delivered 
againft  the  defendants  as  executors  of  W.  Skere*  They  feverally 
pleaded,  x.  the  general  iiTue ;  2.  that  they  were  not  executors; 
and,  3.  that  they  had  fully  adminiftered.  At  the  trial  before 
Bstlkry  J.  die  plaintiffs  proved  the  delivery  of  the  goods  in  quefliqu 
to  W.  Sbcref  who  was  a  publican.  A  few  days  previous  to  his 
death  the  inteftate  fent  to  Pprter^  his  brewer,  defiring  him  to  fend 
a  man  to  take  charge  of  the  cellar,  jind  to  draw  the  beer,  who  feat 
Payng  his  fervant.  Payne  fold  beer  as  well  after  the  inteftate's 
death  as  before.  The  inteftate  likewife  ordered  Payne  to  fell  fonie 
hogs,  which  he  did  after  his'^death,  and  paid  into  P«r//f^s, hands 
the  produce  of  them,  and  of  the  beer  which  was  fold  after  tl^ 
death  of  jy.  Store.  On  the  7th  of  December  l^B6,  adminiftration 
was  granted  to  J.  Shore^  who  afterwards  brought  adlions  againft 
thefe  defendants  for  money  had  and  received.  On  the  3d  of  jRr- 
iruarj  1787,  Priefi  paid. 8/.  afkl  on  th  loth  of  February^  Porter  paid 
41/.  into  court,  on  thofc  anions.  On  the  3  lil  of  January  the  de- 
fendants pleaded  in  this  adtion,  which  had  been  commenced  on 
13d  of  December  prece4ing.  Verdi£l  for  the  plaintiffs.  But  a 
rule  was  obtained  calling  on  the  plaintifis  tp  fhow  caufe  why 
there  (faould  not  be  a  hew  trial,  on  the  ground  that  there  was  no 
evidence  to  prove  the  defendants  executors  defin  tort  /  or  at  moft 
only  flight  evidence  of  faAs  done  by  them,  which  ought  to  have 
been  left  to  tKe*  jury  to  confider  with  what  view  they  had  a&ed; 
and  that  at  aU  events  there  was  no  evidence  to  affe£k  PrU/l, 

Butler^  J.;  after  reporting  the  abore  fadls,   faid,  that  conG- 
dering  Priejt^  merely  in  the  light  of  a  fervant,  he  (bould  have  beea 

defiious  of  /obtaining  a  verdifi  in  his  favour^  t£  that  could  bare 

« 
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b^en  done  confiftently  with  the  evidence ;  ^t^ini^SL  he  bad  paid 
money  into  cottrt»  in  another  a£lion  brought  againft  him  by  the 
adminillrator,  which  was  deciGve  againft  him* 

And  the  court  decided  diat  the  defendants  had  made  themfelres 
executors  i/^yi/i  tart  s  and  therefore  difcharged  the  role* 

AJbhurJli  J.  faid :  <<  Ijjs  very  clear  upon  the  CYidence  that  the 
money  iq  the  hands  of  ^1  defendants  belonging  to  the  inteftate 
was  not  paid  over  to  the  rightful  adminiftrator  when  this  adiion 
was  brought ;  and  therefore  they  cannot  juftify  it  under  any  plea. 
Though  they  might  have  excufed  themfelves  by  paying  the  money 
over  before  a£lion  brought,  yet  not  having  done  fo  they  have  made 
themfelves  executors  it  fin  t^irtP 

Bullet <^  J.  alfo  faid :  <^  The  plaintifl^,  who  were  creditors  of 
W^  Skore^  find  Prieft  and  Porter  felling  his  goods,  and  as  they  had 
no  means  of  knowing  whether  they  were  lawful,  or  wrongful  exe- 
cutors, they  looked  upon  them  from  their  ads  in  the  charaAer  of 
rightful  executors.  They  therefore  brought  this  a£lion  againft 
them  as  executors :  they  proved  effeds  of  the  inteftate  in  their 
hands  %  that  they  fold  them  after  the  inteftate's  death,  and  that  at 
the  time  when  this  a£tion  was  brought,  and  even  when  the  de- 
fendants pleaded  in  this  adlion,  they  had  money  of  the  inteftate 
in  their  hands.  I  cannot  agree  with  the  defendant's  counfel  that 
the  qucftion  whether  the  executors  defin  tort  or  not  is  to  be  left  t% 
a  jury ;  that  is  a  concluGon  of  law ;  whether  the  defendants  bad 
effe£ls  belonging  to  the  inteftate  or  not,  and  .whether  they  fold 
them,  were  indeed  queftions  to  be  left  to  a  jury ;  but  when  thofe 
fa^is  are  eftabliflied,  the  refolt  from  them  is  a  queftion  of  hw  ; 
and  it  is  clear  from  all  the  cafes,  that  the  flighteft  circumftance 
will  make  a  man  an  executor  defin  tort*  It  iafaid  in  Dyer  i66.  i. 
that  if  a  man  even  milk  the  cows,  or  take  a  dog  of  the  inteftate, 
that'will  conftitute  him  an  executor  defin  tort.  With  refpe6l  to 
Porter^  it  clearly  appears  from  the  evidence  that  he  meant  to  pa)^ 
himfelf  by  intermeddling  with  the  inteftate's  afiairs :  but  as  to 
Pr/^,  if  there  had  been  any  circumftances  in  his  favourlwould  have 
left  it  to  the  jury  to  find  for  him.  But  I  could  not  do  fo  when  it 
appeared  that  at  the  time  of  the  plea  pleaded  he  had  money  of  the 
inteftate's  in  his  hands.  With  regard  to  the  rule  of  the  wrongful 
ads  of  the  ftranger  being  purged  by  the  fubfequent  aflent  of  the 
rightful  adminiftrator,that  cannot  apply  to  the  cafe  of  third  perfons; 
it  only  applies  to  the  a£l«  of  the  adminiftrator  himfelf.    If  indeed 

previoufly 
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previonfly  to  the  aSion  brought  againft  the  defendants  as  execu- 
tors defon  tort,  *cy  had  paid  the  money  over  to  the  rightful  ad- 
miniftrator,  that  would  have  been  a  good  defence ;  becaufe  then 
they  would  hanre  applied  the  money  properly.  So  that  the 
courts  have  gone  thus  far,  that  if  an  a£lion  brought  by  a  rightful 
adminiftrator  againft  an  executor  defon  tart,  whatever  may  have 
been  difpofed  of  in  the  courfe  of  adminiftration,  as  by  paying 
debts^  &c.  fliatl  be  allowed  to  him  in  damages.  But  that  does  not 
apply  to  this  cafe,  where  the  creditors  find  money  in  the  hands  of 
the  defendants  at  the  time  of  bringing  the  adlon. 

So,  in  the  cafe  of  Edward/  ▼.  Harben,  (#)  it  was  dtterminedy 
that  if  a  creditor  takes  an  abfolute  bill  of  fale  of  the  goods  of  hill 
debtor,  but  agree  to  leave  them  in  hispoflcfEonfor  a  limited  time, 
and  in  the  mean  time  the  debtor  die,  whereupon  the  creditor  takes 
and  fells  the  goods,  he  will  be  liable  to  be  fued  as  executor  defom 
tort  for  the  debts  of  the  deceafed  ;  for  the  debtor's  continuing  in 
pofleffion  is  inconfiftent  with  the  deed,  and  fraudulent  againft  cre- 
ditors* It  is  a  general  rule  in  the  transfer  of  duttels,  that 
the  pofleiBon  muft  accompany  and  follow  the  deed.  Therefofe^ 
where  the  conveyance  is  abfohite,  ^e  pofleflion  muft  be  deliTCfed 
immediately  \  where  it  is  conditional,  it  will  not  be  rendered  void 
by  the  vendor's  continuing  in  poffcifion  till  the  condition  be  per« 
formed. 

So,  an  executor  difon  tort  cannot  difcharge  himfelf  from  an  ac* 
cion  brought  by  a  creditor  by  delivering  over  the  efleAs  to  the 
rightful  executor  after  the  aAIon  is  brought :  nor  can  be  retain  for. 
his  own  debt  of  a  higher  nature  by  confent  of  the  rightful  execu- 
tor given  after  the  bringing  of  the  aOion  by  the  creditor. 

Thusj  in  the  cafe  of  Curtis  zxid  another  v»  Virnon  executor  of 
Palmer, {f)  which  was  an  aAion  on  the  cafe  on  promifcs  by  the 
teftator.  The  defendant  pleaded  that  Palmer  died  inteftate,  and 
that  the  defendant  was  never  executor,  nor  ever  poffefled  any  of 
his  goods,  fave  as  executor  of  his  own  wrong  s  that  after  Paltnet^z 
death,  and  before  the  14th  of  May  1789,  adminiftration  was 
granted  to  his  widow  S.  Palmer ;  and  that  on  the  15th  of  May 
1 789  the  defendant  delivered  over  to  the  adminiftratrix  all  the 
goods,  &c.  belonging  to  the  inteftate  which  came  to  his  hands. 
4thlyi  That  the  defendant  never  was  executor,  &c.  fave  as  execu* 

{e)  %  Term  Rep,  587.  (/)  3  Ttrm  Rep.  5 '57. 

Vol.  I.  N  It  tof 


torofliU  own  wrong ;  that  idminiftntion  was  graated  to  S.  FaU 
wter  (u  bcTore);  that  the  defendvit  recovered  30C0/.  on  a  boii4 
in  ^s  c^W  tp  the  intcftate's  lifetime ;  that  no  goods  or  e9e£U 
of  the  inteftate  came  into  the  defendant's  poflefE^,  except  goods 
of  the  Taloe  of  794/-  1 3'-  9^-  which  are  not  fufficient  to  fatUfy  his 
faid  debts ;  and  that  the  adminiftratiiz,  on  the  i  jth  of  May  1 789* 
aflented  to  his  retaining  thofe  goods  in  fatisfaAion  of  his  debt. 

To  the  two  laft  pleas  there  W48  a  general  demuireri  and  jcunder 
Ip  demyrrei'.  And  in  fupport  of  the  demurrer,  the  cpunfcl  for  the 
plaintiff  argued  ^Mft  <f  XK^  ^^itd  plea  cannot  be  fu|^>one^, 
becaoTe  it  appears  ftom  all  the  authorities  on  tbu  fabjeS  that  an 
executor  ^^  tort  cannot  purge  his  tortious  ad  after  an  a^ion  ta 
brought  agunft  him  by  dclirering  over  the  goods  of  which  he  has 
taken  pofleflion,  to  the  rightful  adminiftrator  j  though  be  maj 
difcharge  himfelf  by  delivering  them  over  previous  to  the  com- 
tneni^ment  of  the  adion.  .  KthU  v.  0/ba/lonj  Hei.  49.  Bradbury  , 
V.  Keytulf  Cn.  Elm.  565.  Salt.  313.  Anosyofions.  and  Padgel  i. 
Pr'ujt  a  Ttrm  Rip.  97.  .For  in  the  huignagc  of  one  of  thoft 
caiest  •  baving  once  made  himfelf  chargeable  to  Ac  p^^tiff*i  ac- 
tion,  as  being  executor  A  fon  tart  he  Ihall  never  afterwards  dif> 
charge'himCt^  by  matter  «r  p^faHo'  The  ftrartli  plea  is  a)fo  bad  1 
lecaufe  an  executor  dtr  /oh  torf 'cannot  retain  in  fatJsfo&ion  of  hia 
own  debt  1  as  that  wouU  not  «nly  enable  him  to  take  advantage  of 
bit  own  wrong,  but  would  occaGon  a  contention  among  the  credit 
tor*  to  take  pofleffion  of  the  inteftate^  dkBa  without  any  antbo< 
iity  in  law.  CeuUtt't  e^ty  %  Rep.  30.  Neither  can  he  retain 
with  the  afi^t  of  the  pcrfon  who  afterwards  becomes  the  rightful 
adtniniftrator,  fince  that  would  be  attended  with  the  Cuds  inconve- 
nience." 

On  the  other  (ide  it  was  argued  in  fupport  of  the  $4  ^lea,  that 
an  executor  Jefen  tort  cannot  be  charged  with  tpcve  than  the  value 
of  tbofe  goods  of  the  inteftate  of  which  he  has  taken  poflelTion  y 
and  he  may  difcharge  himfelf  froip  being  liable  even  thus  fat  by 
delivering  over  the  goods  fb  the  rightful  adminlRrator.  i  Mod.  213^. 
^  Othcfwife  an  executor  defen  tort  might  he  doubly  chained }  firft 
by  any  creditor  of  the  inteftate  for  the  value  of  the  goods  takei); 
and  idly,  by  the  adminiflrator  in  trover  \  for  the  fiift  recovetr 
would  be  no  bar  to  the  a^ion  of  the  adminilirator.  And  fuch  ex- 
ecutor is  equally  difcharged  by  delivering  over  the  goods  to  the 
right  admioiftiatori  whether  the  afUon  be  or  be  lUX  commenced* 

proridcA 
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]m>nded  the  delivery  be  made  before  plea  pleaded ;  as  will  ap- 
pear by  the  reafoning  of  the  cafes  cited  on  the  next  poltki*  As  to 
the  fourth  plea ; ,  if  after  a&ion  brought  axid  befoi^  plea  pleaded^ 
the  executor  take  out  letters  of  adiiiihifitationi  he  may  plead  i  re- 
tainer for  his  own  debt ;  though  the  taking  adminiftration  does 
not  abate  the  writ.  Whiubtad^  y«  Sa^/fin,  Fretmi  26$  \  2  Shw. 
373  \  Baier  v.  Bmsfirdt  i  Sid.  76 ;  2  Ventr.  180  $  WtlRamfin  ti 
Norwich^  Sty.  337  j  i.  Rol.  Abr.  923.  hipL  \2 ;  and  Vaugban  t« 
Brawny 2  Sir.  iio6\  Andr.  328.  If  thini  the  defendant  himfelf 
might  have  retained  in  fatisfaflion  of  his  own  debt  in  the  event  of 
letters  of  adminiftration  having  been  granted  to  hint  eveti  Adt 
the  a^ion  #as  brought,  and  this  he  might  have  done  as  his  debt 
was  oi  a  higher  nature  than  the  plaintiff's!  it  feems  to  follow  that 
he  may  alfo  retain  with  the  aflent  of  the  rightful  adminiftratori 
aud  that  the  aflent  is  dated  in  the  plea* 

But  Lord  Kinfon  Chk  J.  in  deliveriilg  the  opiiiion  of  the  Courts 
faidy  **  They  had  looked  into  the  authorities  which  were  cited 
on  the  patt  of  the  defendanti  biit  that  they  did  not  eftablifli  the 
propofitions  for  which  they  were  adduced.  Thetafe  ih  i  Sid.  76* 
IS  reported  in  a  confufed  mannet ;  but  it  concludes  with  faying^ 
*^  that  an  executor  difin  fori  cannot  pay  himfelf."  Now  that  goes 
the  length  of  deciding  the  prefent  cafe;  And  indedd  the  cafes  oited 
i^rom  Freem.  Ttlv.  Moor,  Modi  ahd  Strange,  all  prove  the  fame 
point,  that  an  executor  dtfon  tort  cannot  retain  for  his  own  debti 
The]^  alib  take  the  di(Un£iion  between  fuch  an  executor,  and  an  ex^ 
ectttor  de/on  tori,  afterwards  legalizing  his  own  wrong  by  taking  out 
letters  of  adminiftratioui  The  cafe  in  Strange  ihows  this  matter 
very  clearly,  where  the  Court  fald  it  would  be  extremely  hard  that^ 
if  a  perfon  entitled  to  adminiftration  is  oppofed  in  the  Ecclift<iflU 
cal  Court,  and  does  any  ad  pedente  lite  to  make  himfelf  executor 
defon  tort,  thofe  a£ts  Ihould  not  be  purged .  by  his  afterwards  ob^ 
taining  letters  of  adminiftration.  And  they  added  that  the  grant- 
ing adminiftration  legalizes  thofe  ads  w^ich  were  tortious  at  xht 
time.  With  refped  to  the  firft  point  in  this  cafe,  the  opinion  of 
LordCh.  J.  Holt,  in  Salk.  313^  is  decifive;  where  h^  fays,  <<  I£ 
<<  H.  get  the  gdods  of  an  intcftate  into  his  hands^  and  adminiftra^ 
*<  tion  be  granted  afterwards,  yet  he  remains  chargeable  as  4 
«<  wrongful  etecutor^  uQlefs  he  delivers  the  goods  over  td  th6 
«<  adminiftrator  before  the  a&ion  is  brought,  and  then  he  may 
<<  plead  ^ifyi^  adrntntfiravft.**  From  all  the  authorities  it  is  cleaf^ 
Bxttp  that  an  executor  de/on  tort  muft  deliver  over  the  goods  of 
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die  inteftate  to  the  rightful  admimftratoty  before  ao  a£Uoa  m 
brought  againft  him,  and  2dly>  that,  though  he  be  a  creditor  of  a 
fuperior  nature,  he  cannot  retain  in  fatisfadion  pf  his  own  debt* 
Therefore  we  are  of  opinion  that  both  thefe  pleas  are  bad,  and 
confequently  there  muft  be  judgment  for  the  piaintifis." 

But  a  man  who  poflefles  himfelf  of  the  effeds  of  the  deceafed 
under  the  authority,  and  as  agent  for  the  rightful  executor^  can-* 
not,  be  charged  as-ezecutor  defon  tort. 

Thus,  in-the  cafe  of  Hall  v.  Elliot,  executor  of  Elizabeth  Coddettp 
widowy  who  was  the  executrix  of  her  late  hu(band  Patrick  Codden 

* 

deceafed,  {g)  which  was  an  aAion  of  ajfumpjtt  for  goods  fold  and 
delivered  to  the  teftator  Patrick  Codden  in  his  lifetime.  The  de- 
fendant pleaded  that  the  teftator  Patrick  Codden  made  his  will 
^ad  appointed  Elixabeib  Codden  and  Rowland  Conyers  executrix  and 
executor  thereof,  that  they  both  proved  the  will,  and  afterwards 
Elizahgtb  Codden  died,  and  that  Rowland  Conyers  was  ftill  alive. 
And  the  defendant  funher  fays,  **  that  he  never  did,  as  the  exe- 
cutor o£  the  faid  Elizabeth  Codden  who  was  the  executrix  •  of  the 
£ud  Patrick  2A  aforefaid,  adminifter  any  goods  or  chattels/'  &c. 
The  replication  traverfed  this  laft  averment. 

« 

Ix>rd  Kenyon,  Ch.  J.  before  whom  the  caufe  was  tried,  flopped 
the  counfel  opon  the  opening  of  the  pleadings,  and  faid  he  thought 
this  a£Uoii  could  not  be  maintained.  Here  is  a  furviving  execu- 
tor who  has  aded,  and  he  alone  is  anfwerable.  ^  If  the  defendant 
haft  poffefled  himfelf  of  any  goods,  he  is  anfwerable  to  the  furviving 
executor  for  them^  and  that  executor  muft  diftribute  them  amongft 
the  creditors* 

The  counfel  fbr  the  plaintiff  cited  Read^s  cafe,  5  Co.  33. 
which  he  contended  (bowed- that  this  aAion  might  be  fupported, 
though  he  admitted  that  an  afiion  would  alfo  lie  againft  the  defend- 
ant at  the  fuit  of  Conyers  the  furviving  executor ;  and  obferved 
that  the  obje£lion  was  on  the  record.  Lord  Kenyon  faid  he  would 
permit  t^  caufe  to  go  on,  though  he  had  no  doubt  in  his  own 
mind  that  the  adion  could  not  be  maintained,  as  it  was  impoi&ble 
there  ihonld  be  a  lawful  executor,  and  an  executor  de  /on  tort,  at 
the  (ame  time.    The  caufe  accordingly  proceeded^  but  Conyers 

(g)  Pmie't  Cat.  N.  P.  86. 
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the  funrmng  cxecmojr  proving  that  the  defendant  aAed  aa  agent 
for  fainis  and  accoimtcd  with  bim  for  the  money  be  receiYedt  th^ 
plaintiff  was  nonfuited. 


7.  Of  an  Exectaor^i  LiabiHij  to  befuedfor  a  Legacy. 

In  the  cafes  of  JUins  and  wife  ▼.  I£U,  {b)  and  Hawhif  and 
wife  ▼.  SamnderSi  (i)  it  was  held  that  an  adion  of  ajfumtjii  wiH  fie 
againft  an  executor  upon  an  txprefs  promife  to  pay  a  j^eeitmary 
Ugacy  iffuing  out  of  ferfinal  fropirty* 

But  no  aAion  at  law  will  lie  againft  an  executor  for  a  pe^ 
cunhry  legacy  upon  an  impHid-  affumf^  on  account  of  the  fuffi- 
ciency  of  aflets  %  the  legatee's  only  remedy  being  in  equity. 

Thus,  in  the  cafe  of  D/rf/  and  wife  ▼•  %trutt^  (i)  whidi 
was  an  aAion  brought  in  affiimpfit  for  the  arrears  of  an  an* 
nuity  bequeathed  to  the  plaintiff's  wife  by  the  defendant's  tef* 
tator ;  wherein  the  declaration  ftated,  that  Robert  Canbam  the  tef- 
tator  bequeathed  to  the  plaintiff  Maria  40/.  a- year  for  her  Itfe^ 
payable  quarterly ;  that  he  appointed  the  defendant  his  executor; 
thataftor  his  death  the  defendant  prored  the  will;  tad  then  arer- 
red  that  divers  goods  and  chattels  of  the  teftator  came  to  the 
hands  and  poflfeffion  of  the  defendant  to  be  adminlftered,  fully 
fttfficient  to  pay  and  fatisfy  all  the  debts,  legacies,  and  funeral  ex- 
pences  of  the  teftator,  and  charges  of  proving  the  will;  and 
that  the  defendant  was  pofleffed  of  a  great  part  of  the  faid  goods 
and  chattels,  being  ftiUy  fufficient  to  pay  and  fatisfy  the  debts,  le- 
gactesy  funeral  expences,  &c.  then  unpaid  and  unfatisfied;  where- 
by and  according  to  the  form  and  effect  of  the  faid  will,  the  de«» 
fendant  became  liable  to  pay  to  the  faid  Maria  the  fum  of  40/.  a 
year  in  manner  aforefaid ;  and  being  fo  liable,  he  promifed  to 
pay  her,  &c. ;  and  then  averred  that  three  years  and  three  quar- 
ters arrears  of  the  annuity  were  due.  At  the  trial  of  this  caufc 
a-verdi£t  was  found  for  the  plaintiff^  for  7/.  loj.  fubje£t  to  the 
ef)inion  of  the  court  of  Kin^s  Bench  upon  the  following  cafe ! 
«  The  tedator  iScitr/ Ca/i)(i»9i  made  his  will  dated  the  31ft  Ja» 
nuary   1774,  ^^  which  amongft  other  thmgs,  he  gave  to  his 

^h)  Cowp.  2^4.  (1)  lb.  289.     See  alfo  Lewis  v.  Lewi's,  1  H. 

£Li\un,  a.  (i)  ^  Ttrm  Rep.  6oo,  See  alfo  Pariihv.  Wilfon, 

Teah^i  Cui.  ft.  P.  73.  5.  /% 
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dai^bter  Maria^iht  wife  of  the  phintiff^  to  her  fepartte  ufe,  an  txU 
waitj  of  40X.  for  her  life  ptjaUe  quarterlj.  The  defendant  Strutt^ 
who  is  the  fnrviring  executor  tnoned  in  the  wiU«  which  was  proTod 
is  the  prero^tire  court  on  the  20th  of  3t^  ^Tli%  ^id  for  feveral 
years  the  annuity  up  to  I^y^iy  1 79i.  The*  defendant  nevof 
mad^  any  exprels  promife  to  pay;  but  was  poflefled  of  aflet|  faf« 
ficient  to  have  paid  the  plaintlff^s  dcdaandi  if  parol  evidence  of  an 
acknowledgement  of  having  aflets^  without  any  other  cvideace  of 
aflets  come  to  bis  handst  be  fafficient  evidence  thereof.  The  cafa 
Aen  ftated  a  denuod'add  refusal  of  tlie  arreaifw 


Ibe  Court  determined  that  diis  a€tioil  was  aM  aftaiotainabIe«^ 


Lord  Kaijm  Ch«  J.  faidt  «  The  fuppoidng  dt  the  prefenf 
afiion  would  be  attended  with  the  moft  pernicious  confequenitset  i 
and  I  believe  that  no  aAioo  till  lately  (except  one  in  the  time  of 
tbe  common  wealth)  for  a  legacy  has  been  fupported  in  a  court  of 
hw.    The  arguments^  which  have  of  late  years  been  advanced  vk 
fupport  of  this  aAion^  are  founded  on  the  Cuppofed  juftice  of  the 
cafe  and  the  convenience  of  the  parties  i  but  when  it  is  confidertd 
in  what  manner  a  court  of  equity  interpofes  in  fuits  for  legacies 
in  taking  cate  that  provifion  is  made  for  the  difierent  parties  m^ 
titled»*attd  what  inoonvenience  and  even  ruin  to  private  f^miliee 
vlfould  have  enfued  from  determinining  that  an  a&ion  can  be 
brought  in  a  court  of  law  fc^  a  legacy^  I  think  that  thofe  who  have 
wiflied  to  fupport  the  aAion  in  a  common  law  court  would  he&- 
tate  before  they  came  to  the  eondufion  that  the  afiioo  can  bo. 
maintained.  If  an  aAion  will  lie  fof  a  legacy,  no  terms  can  be  im* 
pofed  on  the  party  who  is  entitled  to  recover ;  and  dierefore  whea 
the  legacy  is  given  to  a  wife,  the  hulband  would  recover  at  law» 
and  no  provifion  codd  be  made  for  the  wife  of  her  family  $ 
whereas  a  court  of  equity  will  take  care  to  make  fooie  piovifioot 
for  the  wife  in  fucb  acaiei  but  the  whole  of  this  admirable  fyfteoiy 
which  Kas  been  founded  in  a  court  of  equity,  wiU  fall  to  the 
ground^  if  a  court  of  law  caa  enforce  the  payment  of  ^  Iqeaey«  I 
mention  thefe  as  decifive  teafoos  in  tey  (und  againft  tbe  Jurifdic* 
tion  of  the  courts  of  law  over  this.  fubjc£l ;  and  I  ktew  tbk  they 
have  influenced  thofe  vrho  once  entertained  an  idea  that  thit 
aAion  could  be  fupported.    The  only  cafe  {t)  that  I  know  of 


(/)  Vide  Nieielfin  v.Siirm^i  SiJ.  46.  ^ 
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where  it  was  faid  that  thii  aAkm  night  W  s^aiiitaincd 
in  the  time  of  the  commonwealth  ^  bttt  Uie  feafim  theft  givea  W9$ 
to  prevent  a  failure  of  ^viftice,  A$  JMf/hjfiiml  CmmU  h6a%  al 
that  time  abolUbed,  and  ibe  covrt  of  C&oiiMy^aoihMringtheOynor 
xsAtti,  imcU  the  time  ofXord  C.  NtHimgiam,  entertained  any  ju- 
fifdiAion  over  the  ijueftion  of  kgacieyl  Tbeiefare  as  the  aign* 
mentt  of  convenience  and  juftice^  on  which  alone  it  has  been 
thought  th^t  tbif  tAioo  is  maitttaiQablo  «t  bw'y  bear  ttnoglf 
agaixift  tt»  and  as  I  only  find  ooe  cafe,  in  which  it  has 
been  ftipported,  and  which  was  dedded  C9ntnrj  to  all  precedent^ 
merely  becaufe  the  party  had  then  no  othisr  remedy,  I  am  clearlj 
of  opinion  that  the  prefent  aAign  cannot  be  maintained." 

• 
AJbburJl.  J«  «  As  this  is  a  qucftiMi  of  iiifinite  importance  to 

the  public,  I  am  glad  dmt  the  cafe  was  referred  in  order  diat 
the  quefiion  inay  be  fettled*  Primf  fodf  it  is  a  ftfong  ob- 
jeAion  againft  fuch  an  adion  as  the  prefent  that  only  one  in« 
ftance  is  to.be  found  in  which  it  has  been  ftipported;  and  die 
reafon  of  that  has  been  explained  by  my  Lord  Chief  Juftice* 
Policy  and  convenience  are  alfo  againft  the  jurifdiAion  of  the 
(ourts  of  common  law  over  this  fubjefl  i  in  a  court  of  law  we 
cannot  impofe  any  terms  on  the  party  fuing ;  if  he  be  entitled 
to  a  verdid,  the  law  muft  take  its  courfe :  but  a  court  ctf 
equity  will  impofe  on  the  party  applying  fuch  terms  as  they' 
think  right  and  according  to  confcience.  Innumerable  anftanees 
have  occurred  in  which  the  interpofition  of  that  court  has  proved 
highly  beneficial  to  private  families,  by  compelling  the  huiband  to 
make  an  adequate  fettlement  on  the  wife ;  but  if  we  were  now  to 
determine  that  an  a£lion  at  law  could  be  maintained  for  a  legacy^ 
wives  arid  families  in  many  inftances  would  be  left  deftitote  of  any 
provifion*'' 

Groff%  J*» ''  The  ground  of  this  sAion,  as  it  appears  on  the  do* 
elaratiQU,  is  that  in  cqnCderation  of  aflets,  the  defendant  promifed 
to  pay  this  anpuity^  |t  is  not  pretended  that  the  defendant  made 
any  exprefs  promife  to  pay)  and  the  queftion  is,  whether  under, 
thefe  circumftances  (he  lawiloes  or  dc^s  not  imply  fuch  a  promife  ; 
no  cafe  has  been  cited  to  Ihew  that  it  does*  There  is  one  cafe  (m) 
)n  the  books,  where  the  declaration  ftates  that,  in  confideration  of 

(si)  Davii  V.  Wright,  l  Vin$n  lZQ.'S^0{fg  Cro.  EH.  91.  5.  P. 
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A  fetbearance  by  the  phititiff  to  fur,  the  executor  promifed  to  pay^ 
the  legacy  i  and  the  couft  held  that  tlie  adion  might  be  maintain* 
tdi  bttt  the  circumftance  of  that  action  being  brought  on  a  pro- 
mifie  in  confideration  of  forbearance,  (hows  that  it  was  nnderftood 
that  the  bare  poiefGfon  of  afiets  was  sot  abne  fuiEcient.  This 
k  a  novel  attempt  \  and  I  am  of  opinion  that  the  adion  cannot  be 
*fiq>ported« 

But  an  adion  at  law  lies  againft  an  executor  to  recover  a 
fpecific  chattel  bequeathed!  after  bis  aflent  to  the  bequeft. 

Thus  in  the  cafe  of  Doe  on  the  demife  of  Lord  Saye  and  Sele,  r. 
Guy,  (n)  which  was  an  eje£lment  for  a  certain  leafehold  houfe  and 
premifes.  It  appeared  that  the  leflbr  of  the  plaintiff  claimed  the 
premifes  in  queftion  under  a  bequcft  of  the  leafe  thereof  from 
Mrs.  Mary  Guy,  to  whom  the  defendant  vms  executor;  that  foon 
after  the  death  of  the  teftatrix»  which  was  in  January  i8o2|  upon 
Lord  Saye  and  Sele*s  application  to  the  defendant  to  deliver  up 
the  poffeffion  of  the  houfcj  he  returned  for  anfwer  by  letter^  that 
it  was  not  convenient  for  him  to  remove  before  Aftcbailmms  then 
next,  at  which  period,  but  not  before,  he  was  willing  to  reGgn  it. 
By  a  fnbfequent  letter*  the  defendant  informed  the  leflbr  that  be 
was  ready  to  refign  the  houfe  on  the  15  th  of  April.  This  was  ruled 
by  Lord  EUenborough,  Oi.  J.  before  whom  the  caufe  was  t];ied,  to 
be  evidence  of  the  drfendant's  aflent  as  executor  to  the  bequeft. 
But  it  being  contended  further,  upon  the  authority  of  Dnks  ▼• 
Strutt,  that  no  afiion  at  law  would  lie  to  recover  a  legacy,.which 
was  in  fubftance  the  cafe  here ;  a  verdi£l  paflfed  for  the  plain* 
tiff  with  liberty  to  the  defendant  to  move  the  court  of  King^s 
Bmcb  to  fet  it  afide,  and  enter  a  nonfuit*  A  rule  nifi  was  acco]rd« 
ingly  obtained  for  this  purpofe. 

Upon  (bowing  caufe  againd  the  rule  the  counfel  for  the  plain- 
tiff  argued  that  the  cafe  relied  on  of  Deeh  v.  Strutt  was  where  an 
annuity  was  devifed  payable  out  of  the  general  funds  of  the  tefta- 
tor,  which  had  been  paid  for  feveral  years  by  the  executor ;  but 
there  was  no  exprefs  promife  to  pay  the  arrears  for  which  the 
a£tion  was  brought :  and  the  queftion  there  was,  whether  the 
acknowledgments  of  aflets  by  the  defendant  were  fufficient  to 
ratfe  an  implied  ajfumpftt  in  law  to  continue  the  payments  as  they 
became  due.     That  differs  from  a  bequeft  of  a  fpecific  thing,  to 

(«)   3  Eajl  Rep\  120. 
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^Wch  the  executor  has  exprefslj  aflented,  in  which  cafe  there 
are  many  authorities  in  the  books  to  (how  that  fuch  aflent  jiafles 
the  legal  title  ilnder  the  will. 

The  counfd  for  the  defendant  relied  on  the  ground  of  tiie  de« 
Cifion  in  beeh  v.  itrutty  which  applied  as  well  to  the  cafe  of  X 
fpecific  fegscy  as  of  a  legacy  payable  out  of  the  general  fund  % 
namely  that  no  zGCion  at  law  lay  to  recover  it  againft  the  executor^ 
becaufe  a  court  of  law  could  not  in  many  inftataces  A6  that  jufttce 
to  the  parties  cbncerned  as  a  court  of  equity  were  accuftojned  to 
do  :  foir  the  latter  would  in  the  cafe  bf  a  legacy  to  a  n^arried  wd* 
man  oblige  the  hufband  to  make  a  fuitable  ptoviGon  for  her,  if  die 
were  not  before  fu£Bciently  fecured.  Whereas  this  court  could 
tiot  impofe  terms  on  one  who  was  entitled  to  recover  upon  his  legal 
title.  The  ot)inion  of  the  judges  in  that  cafe  was  delirered  gene« 
tally  againft  fupporting  an  a^ion  at  law  for  a  legady,  without  die 
diftindion  now  fet  up.  The  cafes  of  Atilhs  v.  Htllf  and  tiavAef 
t.  Saunders  were  indeed  cafes  of  exptefs  promifes ;  but  die  tea- 
foning  there  went  the  whole  length  of  this  cafe,  if  it  had  been  well 
founded ;  but  it  was  controverted  and  confidered  to  be  overruled 
inDeeksy.Strutt. 

Th^  Court,  however,  determined  that  this  aSibn  was  maintain** 
able.  Lord  EUenhreugb  Ch-  J.  faid  :  <<  General  language  ufed  by 
the  court  in  giving  their  ot)iniOns  in  any  cafe  muft  always  be  un* 
derftood  with  reference  to  the  fubjeft  matter  then  before  them* 
The  queftion  oi  fpecific  legacy  ajfented  to  by  the  executor  was  not  be* 
fore  the  court  in  Decks  v.  Strutt,  but  whether  the  law  would  raife 
an^implied  promife  on  proof  of  an  acknowledgement  of  aflets  bj 
the  executor,  fo  as  to  fuftain  an  aAion  againft  him,  for  an  annuity, 
payable  out  of  the  general  funds  of  the  teftator.  But  it  tiever* 
could  be  doubted  but  that  at  law  the  intereft  in  any  fpecific  thing 
bequeathed  vefts  in  the  legatee  upon  the  aflent  of  the  executor* 
If  it  Ihould  afterwards  appear  that  there  is  a  deficiency  of  aflets  to 
pay  creditors,  the  court  of  Chancery  will  interfere  and  mak^  the* 
legatee  refund  in  the  proportion  required.  It  makes  no  differenee 
whether  the  bequeft  be  of  a  pet  final  or  real  chattel :  but  according' 
to  the  doArine  laid  down  in  the  cafes  cited  of  Paramour  v.  Tard^ 
lyj  {0)  and  Toung  v.  Holmes^  {p)  and  the  paflage  from  4  Rep.  at* 

{0)  Ph^d,  539*  {p)  t  Stra.  70. 
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the  a0ent  of  the  executor  onpc  given  toa  fpecific  legacy,  vefts  the 
intereft  at  law  irrevocably  ;  and  this  is  not  broken  in  upott  by  any 
fubfeqtieQt  cafe.     Now  here  was  ample  evidence. of  an  «prefs  af- 
fent  by  t^c  executor  \  for  he  appointed  a  certain  day  for  giving  up 
Ijic  pofiefpon.ot;  the  fioufe  to  the  leflbr  of  the  plaintiff ;  and  thcw- 
fore,  the  laf  ter  i^  entitled  to  recover/* 

Grq/i  J.  **  *Thc  Only  queftjon  in  the  cafe  of  Deels  v.  Strutf^ 
yns  whether  the  law  would  raifc  an  an  in^lud ajfumpfti  to  pay  the 
annuityj  upon  proof  of  the  executor's  acknowiedjpncnt  d»f  aCets. 
.1  thought  it  would  not:  but  this  is  Xbf  rafc  of  a  fpecific  legacy, 
Tgx  wMcl^  9^  thq  auti)oriti^4iow,  that  qpon  (jhe  aflent  of  the  exe«' 
^utori  the  iiitercft  vefts  a(  law  jn  |he  legatee.'^ 

.  I^wrenci  J.  <^  lYh^t  was  faid  by  the  court  in  D/eels  v.  Siratt^^ 
ipuft  be  taken  with  relation  tp  the  cafe  then  before  them,  which 
Vas  ai^  a£lion  for  a  legacy  not  founded  upon  any  e^prefs  gffeut  of 
^e  e:|^eci:fto^»  but  endeavoured  to  he  fupported  upon  ^nimp/ie^ 
^nt  in  lawj  pa  account  tli  a  fufficiency  of  aflets,  which  impficar 
tion  the  Court  held  that  tHcy'could  not  raile.     All  the  Court   \ 
treated  it  as  a  new  attempt,  and  therefore. they  could  not  have  in-  ^ 
(ended  to  apply  the  fame  doQrine  tp  a  cafe  like  the  prefent,  where  ^ 
there  was  an  a^nt  by  the  the  executor  to  the  fpecific  legacy ; 
£pr  there  are  many  a\ithor\ties  in  the  books,  in  fupport  of  fuch  an   • 
^Oion ;  as  in  Duppa  v.  Mayay  (^  where  in  an  action  againft  the 
iceprefentative  of  an  e^iecutor  for  the  arrears  of  an  annuity  be- 
i|ueathed  by  the  teftator  out  pf  z  te^m  of  years,  a  general  confent 
#f  the  executor  to  the  legacy  is  alledged  in  the  declaration ;  on 
yrhich  there  was  judgment  for  the  plaintiff,     §o  in  Saunder^s 
$f^j€^  (r)  it  fajd,  <<  it  leffee  for  y^^ar^  devife  his  term  to  another,  and 
make  executors  and  die  ;  and  the  e^^ecutors  do  w:a(le,  and  after- 
^ar<|s  aflent  tp  the  devife ;  in  that  cafe,  although  between  the  ex- 
ecutors and  the  devifee,  it  hath  relation,  and  the  devifee  is  in  by 
the  deyifqr »  yet  fin  a£lion  of  wafte  (hail  be  maintainable  againft 
tlic  executors  i;^  the  tenutt.    There,  however,  Lord   Coke  clearly 
eonfiders  that  the  affent  of  the  executor  vefts  the  term  in  the  le- 
gatee  from  ^e  death  of  the  teftator.    The  fame  ^uedion  came  on 
ir^  another  ca(e  pf  Qbamberlain  v.  Chamberlain  :  (s)  Thomas  Chamber" 
kin^  made  bis  wife  executrix,  and  bequeathed  a  leafe  toiler  for 

(f )  I  Seiund.  a? 8^  (r }  5  Qa,  U*  h  (')  i  Chan,  Off.  754 
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life,  remainder  to  his  fon  for  life»  remainder  to  his  firfi  fpn  and  hi| 
heirs  male.  The  wife  aflented,  and  died>  having  made  Crofi  her 
executor.  Tliere  being  a  deficiency  of  aJTets,  the  ^ueftion  was,  if 
Croft  could  fell  the  kafe?  And  the  Lord  Keeper  Firuh  declared 
the  leafe  (hould  be  aflTets,  no(with(landing  the  aflenj^.  But  tha( 
after  fuch  aflent,  J,  Chamberlain^  the  fon»  had  fold  the  leaie  to  ^ 
fhird  perfpn  bond  fide  this  had  defeated  ithe  creditors  ^  for  this  hai4 
been  a  good  title  at  law :  and  the  purchafer  (hpuld  not  be  defeated 
6y  this  tn&ft  for  creditors.  Therefore  the  Lord  Keeper  in  terms 
fald  that  the  efioA  of  the  aflf^nt  of  the  executrix  was  to  veft  the 
term  in  thq  legatee  \  thqugh  he  wduld'be  confidered  as  a  truftee  for 
the  creditors  in  the  event  of  a  deficiency  of  other  afiets^  Alfo  in 
Bafiardy,  Stuieley,  (/}  one  devifed  goo^s  to  ji.  and  S.\  the.eiecutor 
aflented  to  the  legacy >  and  afterward  ji.  died :  and  now  the  execu- 
tor  of  ji.  fued  in  the  Spiritual  Court  for  AJ^  (hare,  there  being  no 
furvivbrfhip  in  fuch  cafe  by  the  laws  ecclefiaftical.  And  prohibition  , 
was  granted  upon  demurrer  and  argument :  for  by  the  aflent  of  tbe 
executor  the  intereft  was  invelled  in  the  legatees,  and  became  a 
phattel. governable  by  the  rulesf  pf  the  common  law.  That  wasthet 
f  afe  of  a  phattel  perfonal.  But  Bartorfs  cafe^  (</)  which  came  on  tch 
l>e  argued  on  4  demurrer  to  the  prohibition,  appears  to  diftinguiih 
between  the  cafe  of  a  general  and  fpecific  legacy.  loafmuch  asit ' 
appeared  by  the  fuggeftion  that  the  executors  had  confented  tp 
take  a6wlegatce9,.and  by  this  means  the  property  veiled  in  them  a« 
legatees,  and  ^as  altered  from  what  it  was  when  they  were  exe- 
cutors; for  when  they  were  executors  one  might  have  granted.  aMrs^y 
all  the  goods,  but  afte?  taking  as  legatees  one  could  grant  but  a 
^oiecy.  And  it  iff  ^dded,  when  a  certaiq  thing,  as  a  horfe  or  a  cow, 
is  devifed,  as  (opn  a$  the  executor  aflents,  the  property  veils  in  the 
legatee,  apd  he  n\ay  have  an  a£lion  at  common  law  for  the  recovery 
of  the  thing  :]and  therefore  differs  from  the  cafe  in  i  Roll.  Abr.  301  .^ 
for  that  was  for  a  legacy  for  which  the  common  law  gives  no  re- 
medy. That  muft  be  underftood  to  mean  a  legacy  payable  out  of 
|he  general  funds  of  the  tedator,  in  contradiftindion  to  a  legacy, 
pf  a  fpecific  thing." 

Le  Blanc  ][.  <<  It  is  admitted  that  upon  ^he  old  aqthoritles  there 
1^  no  dpubt  of  the  plaintifF's  right  to  recover,  unlefs  they  have 
beep  pvenuled  by  the  cafe  of  Deeis  v.  Stridt.  But  that  never  could 

(r)  a  Z,ty>  »o^»  (»)  Frem.  289. 
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have  been  in  the  contem^Iatidn  of  the  Jodgea  there ;  becaufe  it 
fonned  a  ground  of  objedion  w!th  them  to  the  aAion,  that  it 
was  a  norel  attentat  to  contend  that  the  \rk  #otild  iraife  an  knpliei 
dffim^  againft  an  exeeotdr  merely  from  the  poiTeflbn  of  aflets. 
They  thought  that  it  would  not :  and  in  difcnfling  that  pointy 
they  (howed  the  imsontenience  which  woold  fefiilt  ftdm  efetendiilg 
the  law  in  that  refpefl  further  than  'it  had  beeti  cahied  before. 
The  cafe  of  CJmmhirhaini  ▼•  Chamttrlaine^  (ir)  fhowt  exa^y  the  fi- 
tuation  in  which  a  fpecific  legatee  ftands  in  the  judgment  of  a 
court  of  equity^  when  the  etecutor  has  aflented  to  the  legacy :  I 

that  it  vefia  the  intereft  at  law.    Here  theru  was  no  pretence  i 

dated  even  of  any  equitable  ground  why  the  plainttiF  (hould  not  -  j 

vecover.    It  was  not  pretended  that  from  any  deficiency  of  aflfett  I 

the  fpecific  legatee  was  likely  to  be  called  upon  to  refund  if  he 
recdveied :  and  evoi  now  if  there  were  any  ground  for  it|  the 
court  of  Chmeiry^  even  after  the  aflent  of  the  executor,  might 
reach  the  property  in  the  hands  of  the  deYifee^  as  appears  from  fht 
cafe  of  Cbamherlaine  ▼.  Cbamberl^neJ* 

(ji)-2  Eq.  Csf.  Ahr.  46;.     t  Freem,  141. 
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